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*Kr.  JiMtioe  KcKlnley  was  prevented  from  attending  tlie  court  during  this 
ienn,  beinf  engaged  during  that  period  in  holding  an  important  seasiou  of 
the  u.  &  Circiut  uonrt  at  New  Orleans. 
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No.  54. 

Obdsbvd,  that  where  an  appearance  is  not  entered  on  the  record 
for  either  the  plaintiff  or  defendant  on  or  before  the  second  day  of 
the  term  next  saoceeding  that  at  which  the  case  is  docketed,  it  shall 
be  dismissed  at  the  costs  of  the  plaintiff. 

No.  56. 

When  a  case  is  called  for  argument  at  two  snccessiye  terms, 
and  upon  the  call  at  the  second  term  neither  party  is  prepared  to 
argae  it,  it  shall  be  dismissed  at  the  costs  of  the  plaintiff,  unless 
sufficient  cause  is  shown  for  further  postponement. 

No.  56. 

Obdbhbd,  that  printed  arguments  under  the  fortieth  rule  shall 
not  hereafter  be  received,  unless  filed  within  the  first  ten  days  of 
the  term. 

No.  57. 

Ordered,  that  when  a  division  of  opinion  is  certified  to  this 
court  by  a  Circuit  Court,  the  parties  shall  be  placed  on  the  doctket 
of  this  court,  as  plaintiff  and  as  defendant  respectively,  in  the 
iv 
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manner  in  which  it  shall  appear  from  the  statement  of  the  case 
they  stand  m  the  Circnit  Court. 

No.  58. 

Obderbd,  that  twelve  printed  copies  of  the  abstract,  points,  and 
aathorities  required  by  the  5dd  role,  be  filed  with  the  clerk  three 
days  before  the  case  is  called  for  argument, — nine  of  these  copies 
for  the  court,  one  for  the  Reporter,  one  for  the  opposing  counsel, 
and  the  remaining  one  to  be  retained  by  the  clerk. 

Tliis  order  to  take  effect  on  the  first  day  of  May  next. 

AprU  24,  1860. 
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THE   DECISIONS 


OF  THS 


SUPREME  COURT  OF  THE  UNITED  STATES 


AT 


JANUARY  TERM,  1850- 


The  Unitbd  States,  Appellants,  v.  Bxtbbotjghs  E. 
Cabb  and  John  Peck,  Claimants  op  Sixteen  Boxes 
OF  Havana  Sugab,  Twelve  Baskets  op  Champagne 
Wine,  &o. 

The  United  States,  Appellants,  v.  Bxtbboughs  E. 
Cabb  and  John  Peck,  Claimants  op  Ten  Boxes, 
Twenty  Half-Boxes,  and  Six  Quabteb-Boxes  op 
Raisins,  Foub  Kegs  op  Gbapes,  &o. 

The  sixteenth  section  of  the  act  of  Congress,  passed  on  the  18th  of  Pebmary, 
1798,  entitled  ''An  act  for  enrolling  and  hcensing  ships  or  vessels  to  be 
employed  in  the  coasting  trade  and  fisheries,  and  for  r^ulating  the  same" 
(1  Stat,  at  L,,  305^),  prescribes  the  manner  in  which  n>reign  merchandise 
shall  be  specified  in  the  manifest  of  a  vessel  going  coastwise,  and  imposes 
a  pecuniary  penalty  upon  the  master  for  failing  to  comply  with  it;  but  does 
not  forfeit  the  goods. 

The  forfeiture  provided  in  the  seventeenth  section  was  intended  to  apply  to 
cases  where  the  foreign  merchandise  was  not  included  at  ^  in  the  manifest, 
and  not  to  cases  where  it  was  included  in  fact,  although  not  with  legal  pre- 
cision, and  where  there  was  no  bad  faith.^ 

The  act  of  May  81st,  1844  (6  Stat,  at  L.,  658),  gives  jurisdiction  to  this  court 
in  revenue  cases,  without  regard  to  amount,  only  where  the  judgment  is 
rendered  in  a  Circuit  Court  of  the  United  States.  Therefore,  where  the 
case  was  brought  from  the  Court  of  Appeals  for  the  territorv  of  Florida, 
and  the  amount  in  controversy  did  not  exceed  one  thousand  dollars,  the 
case  must  be  dismissed  for  want  of  jurisdiction.' 

1  Bev.  Stat,  J  4871.  Wall.,  210.    The  act  of  1844  includes 

^  A  coasting  vessel  arriving  at  one  cases  affecting  the  revenue  of  the  post 

district  from  another  in   the   same  office  department.     United  States  v. 

state,  with  foreign  goods  on  board  ex-  Brojnley,  12  How.,  88;  but  does  not 

oeedhig  $800  in  value,  without  a  man-  embrace  the  case  of  an  action  against 

Ifest  thereof,  does  not  thereby  incur  a  a  collector  to  recover  back  duties  paid 

forfei':ure  under  the  act  of  1793.    The  under  protest,  where  the  amount  re- 

AmeriecLf  1  Gktll.,  281.  covered  is  less  than  $2,000.    JfcMOiiY. 

•  CiTBD.      Beaver  v.   BigeUnoSy   5  Gamble,  21  How.,  390. 
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Thbse  two  cases  were  brought,  by  appeal,  from  the  Court 
of  Appeals  for  the  Territory  of  Florida,  and  were  argued 
together.  The  questions  involved  were  the  same  in  both. 
The  first  of  the  two  cases  was  this  : 

In  January,  1844,  the  schooner  Hope  W.  Gaudy  was  about 
to  sail  from  the  port  of  New  York  to  that  of  St.  Augustine 
in  Florida,  the  vessel  being  licensed  for  carrying  on  the  coast- 
ing trade.  Maurice  Gaudy,  the  captain  of  the  schooner,  pro- 
duced to  the  collector  of  New  York  the  following  manifest; 
viz. : — 

Manifest  of  the  cargo  on  hoard  the  schoorter  Hope  W.  Gaudy,  Oaudy^ 
masteTf  burden  one  hundred  and  forty  tons,  bound  from  New  York 
for  St,  Augustine,.  Fla.,  January  13th,  1844. 


B.  E.  c.  &  Co. 


J.  M.  H. 

CBurtftCo. 
S.S.  P. 


& 


3 

4 


FMkacw  and  contents. 


Eixfateen  hundred  and 
lourteen  packages 
mdae. 

Three  pack.  mdae. 

Steven  da      do. 
Twentf-three  do. 


Shippen. 


John  Peck 
Do 

Da 
Da 


Beddenoe. 


New  York 
Da 

Do. 
Da 


Oonilgn< 


B.  K  Cantello 
J.  M.  nemaiH 

dex. 
G.  Burt  ft  Co. 
S.  S.  Peck. 


St  Augusdne. 

Da 
Da 
Do. 


Maurice  Gaudy. 

The  oath  taken  by  Gaudy,  and  the  permit  to  sail  granted  by 
the  collector  of  New  York,  were  as  follows : — 

J        I,  Maurice  Gaudy,  master  of  the  schooner  Hope  W. 
Gaudy,  do  solemnly  swear  to  the  truth  of  the  annexed 


^'  ^'  manifest ;  and  that,  to  the  best  of  my  knowledge  and 
belief,  all  the  goods,  wares,  and  merchandise  of  foreign  growth 
or  manufacture  therein  contained,  were  legally  imported,  and 
the  duties  thereon  paid  or  secured ;  so  help  me  God. 

Maurice  Gaudy. 
Sworn  to  this  18th  day  of  ,  1844. 

G.  W.  Davis,  D'y  Ool 

District  of  New  TorJc^  Port  of  New  York : 

M.  Gaudy,  master  of  the  schooner  Hope  W.  Gaudy,  of  Cape 
May,  having  sworn,  as  the  law  directs,  to  the  annexed  mani- 
fest, consisting  of  four  articles  of  entry,  and  delivered  duplicate 
thereof,  permission  is  hereby  granted  to  the  said  schooner  to 
proceed  to  the  port  of  St.  Augustine,  in  the  state  of  Florida. 

GKven  under  our  hands,  at  New  York,  this  18th  day  of 
January,  1844. 

D.  G.  W.  Davis,  2>'y  Collector. 

W.  D.  K.  J.  Davenport,  3.  Naval  Officer. 

On  the  arrival  of  the  vessel  at  St.  Augustine,  the  manifest 
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presented  to  the  collector,  who  made  upon  it  the  follow* 
ing  indorsement : — *^  No.  8  A,  inward  schr.  Hope  W.  Gaudy, 
of  Cape  May,  Maurice  Graudy,  master,  140^  tons,  from  New 
York,  entered  January  25th,  1844." 

On  the  29th  of  January,  1844,  the  District  Attorney  of  the 
United  States  filed,  in  the  Superior  Court  for  the  District  of 
East  Florida,  a  libel  against  '^  sixteen  boxes  of  suear,  twelve 
ba^ets  of  Champagne  wine,  twenty-five  sacks  of  Liverpool 
salt,  five  cases  and  five  baskets  of  olive  oil,  ten  boxes  of  French 
cordial,  seven  casks  of  London  porter,  two  casks  of  p«Q 
Scotch  ale,  *two  half-pipes  of  French  brandy,  one  pipe  '- 
Holland  gin,  thirty  half-boxes  and  twenty-four  quarter-boxes 
of  raisins,  ten  bags  of  cassia,  two  boxes  of  citron,  five  chests 
of  tea,  one  frail  (or  basket)  of  almonds,  three  drums  of  figs, 
two  boxes  of  lemons,  and  ten  bags  of  coffee." 

The  libel  alleged  that  the  said  merchandise  was  not  (nor 
was  any  part  thereof)  specified  or  certified  in  the  manifest  of 
the  cargo  of  the  said  vessel,  as  is  required  by  the  act  of  the 
Congress  of  the  same  United  States,  in  such  case  made  and 
provided,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America. 

The  libel  then  claimed  that  the  merchandise  had  become 
forfeited  to  the  uses  specified  by  law. 

In  March,  1844,  Burroughs  and  Carr  filed  their  claim  as 
owners  of  the  goods.  After  sundry  proceedings  which  it  is 
not  material  to  state,  the  cause  came  up  for  hearing,  when  the 
judge  dismissed  the  libel.  The  United  States  carried  it  to  the 
Court  of  Appeals,  which  affirmed  the  judgment  of  the  court 
below.    An  appeal  was  then  taken  to  this  court. 

The  act  of  Congress  under  which  the  libel  was  filed  was  the 
act  of  18th  February,  1793,  entitled  ^^An  act  for  enrolling 
and  licensing  ships  or  vessels  to  be  employed  in  the  coasting 
trade  and  fiweries,  and  for  regulating  the  same."  1  Stat,  at 
L.,  806. 

By  the  sixteenth  section,  it  is  enacted,  that  ''  the  master 
or  commander  of  every  ship  or  vessel  licensed  for  carrying  on 
the  coasting  trade,  and  being  destined  from  any  district  of  the 
United  States  to  a  district  other  than  a  district  in  the  same  or 
an  adjoining  state  on  the  sea-coast,  or  on  a  navigable  river, 
shall,  previous  to  her  departure,  deliver  to  the  collector  resid- 
ing at  the  port  where  such  ship  or  vessel  may  be,  if  there  is 
one,  otherwise  to  the  collector  of  the  district  comprehending 
such  port,  or  to  a  surveyor  within  the  district,  as  the  one  or  the 
other  may  reside  nearest  to  the  port  at  which  such  ship  or  vessel 
may  be,  duplicate  manifests  of  the  whole  cargo  on  board  such 
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ship  or  vessel,  or  if  there  be  no  cargo  on  board,  he  shall  so  cer- 
tify ;  and  if  there  be  any  distilled  spirits,  or  goods,  wares,  and 
merchandise  of  foreign  growth  or  manufacture  on  board,  other 
than  what  may  by  the  collector  be  deemed  sufficient  for  sea 
stores,  he  shall  specify  in  such  manifests  the  marks  and  num- 
bers of  every  cask,  bag,  box,  chest,  or  package  containing  the 
same,  with  the  name  and  place  of  residence  of  every  shipper 
and  consignee  of  such  distilled  spirits,  or  goods  of  foreign 
*41  ?^^^^  ^^  manufacture,  and   the  quantity  shipped  oy 

J  and  for  *each,  to  be  by  him  subscribed,  and  to  tiie  trutib 
of  which  he  shall  swear  or  affirm ;  and  shall  also  swear  or 
affirm  before  the  said  collector  or  surveyor,  that  such  goods, 
wares,  or  merchandise,  of  foreign  growth  or  manufacture,  were 
to  the  best  of  his  knowledge  and  belief  legally  imported,  and 
the  duties  thereupon  paid  or  secured;  or  if  spirits  distilled 
within  the  United  States,  that  the  duties  thereupon  have  been 
duly  paid  or  secured ;  upon  the  performance  of  which,  and  not 
before,  the  said  collector  or  surveyor  shall  certify  the  same  on 
the  said  manifests,  one  of  which  he  shall  return  to  the  master, 
with  a  permit  thereto  annexed,  authorizing  him  to  proceed  to 
the  port  of  his  destination.  And  if  any  such  ship  or  vessel  shall 
depart  from  the  port  where  she  may  then  be,  having  distilled 
spirits,  or  goods,  wares,  or  merchandise  of  forei^  growth  or 
manu&cture  on  board,  without  the  several  tnings  herein 
required  beinff  complied  with,  the  master  thereof  shall  forfeit 
one  hundred  dollars ;  or  if  the  lading  be  of  goods  the  growth 
or  manufacture  of  the  United  States  only,  or  if  such  ship  or 
vessel  have  no  cargo,  and  she  depart  without  the  several  things 
herein  required  being  complied  with,  the  said  master  shall 
forfeit  and  pay  fifty  dollars. 

And  by  the  seventeenth  section  it  is  enacted,  that  ^*the 
master  or  commander  of  every  ship  or  vessel  licensed  to  carry 
on  the  coasting  trade,  arriving  at  any  district  of  the  United 
States,  from  any  district  other  than  a  district  in  the  same  or 
an  adjoining  state  on  the  sea-coast,  or  on  a  navigable  river, 
shall  deliver  to  the  collector  residing  at  the  port  she  may 
arrive  at,  if  there  be  one,  otherwise  to  the  collector  or  surveyor 
in  the  district  comprehending  such  port,  as  the  one  or  the  other 
may  reside  nearest  thereto,  if  the  collector  or  surveyor  reside 
at  a  distance  not  exceeding  five  miles,  within  twenty-four 
hours,  or  if  at  a  greater  distance,  within  forty-eight  hours  next 
after  his  arrival,  and  previous  to  the  unlading  any  of  the 
goods  brought  in  such  ship  or  vessel,  the  manifest  of  the  cargo, 
rif  there  be  any,)  certified  by  the  collector  or  surveyor  of  3ie 
oistrict  from  whence  she  last  sailed,  and  shall  make  oath  or 
affirmation,  before  the  said  collector  or  surveyor,  that  tbere 
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was  not,  when  she  sailed  from  the  district  where  his  manifest 
was  certified,  or  has  been  since,  or  then  is,  any  more  or  other 
goods,  wares,  or  merchandise  of  foreign  growth  or  manufac- 
ture, or  distilled  spirits  (if  there  be  any  other  than  sea  stores 
on  board  such  vessel)  than  is  therein  mentioned ;  and  if  there 
be  no  such  goods,  and  if  there  be  no  cargo  on  board,  he  shall 
produce  the  certificate  of  the  collector  or  surveyor  of  the  dis- 
trict from  which  she  last  sailed  as  aforesaid,  that  such  p«r 
is  the  case ;  whereupon  such  collector  *or  surveyor  shall  *- 
grant  a  permit  for  unlading  the  whole  or  part  of  such  cargo 
(if  there  be  any)  within  his  district,  as  the  master  may  request; 
and  where  a  part  only  of  the  goods,  wares,  and  merchandise  of 
foreign  growth  or  manufacture,  or  of  distilled  spirits,  brought 
in  such  ship  or  vessel,  is  intended  to  be  landed,  the  said  col- 
lector or  surveyor  shall  make  an  indorsement  of  such  part  on 
the  back  of  the  manifest,  specifying  the  articles  to  be  landed ; 
and  shall  return  such  manifest  to  the  master,  indorsing  also 
thereon  his  permission  for  such  ship  or  vessel  to  proceed  to  the 
place  of  her  destination.  And  if  the  master  of  such  ship  or 
vessel  shall  neglect  or  refuse  to  deliver  the  manifest,  (or  if  she 
has  no  cargo,  the  certificate,)  within  the  time  herein  directed, 
he  shall  forfeit  one  hundred  dollars;  and  the  goods,  wares, 
and  merchandise  of  foreign  growth  or  manufacture,  or  distilled 
spirits,  found  on  board,  or  landed  from  such  ship  or  vessel,  not 
being  certified  as  is  herein  required,  shall  be  forfeited,  and  if 
the  same  shall  amount  to  the  value  of  one  hundred  dollars, 
such  ship  or  vessel,  with  her  tackle,  apparel,  and  furniture, 
shall  be  also  forfeited." 

The  second  of  the  two  cases  mentioned  in  the  commence- 
ment of  this  report  was  similar  in  its  circumstances  to  the  case 
just  stated,  except  that  the  goods  were  brought  to  St.  Augus- 
tine in  a  different  vessel,  and  that  the  value  of  the  goods  was 
shown  by  appraisement  to  be  only  seventy  dollars. 

The  cases  were  argued  by  Mr.  Johnson  ^Attorney-General), 
for  the  United  States,  and  by  Mr.  Wood,  of  New  York,  for  the 
olafmants. 

Mr.  Johnson  said  that  three  questions  were  involved  in  the 
case: — 

1.  Whether  the  manifest  of  itself  was  a  sufficient  compli' 
anoe  with  the  sections  above  quoted  of  the  act  of  Congress. 

2.  Whether,  if  defective,  the  defect  is  cured  by  the  certifi- 
cate of  the  collector  of  New  York. 

8.  Whether,  if  the  manifest  be  in  violation  of  the  act,  the 
defect  works  a  forfeiture  of  the  goods. 
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Ist.  The  manifest  was  not  made  out  according  to  law.  The 
16th  section  regulates  the  conduct  of  the  master  at  the  port 
of  departure.  He  must  deliver  to  the  collector  a  duplicate 
manifest  of  his  cargo ;  and  must  also,  if  there  is  any  merchan- 
dise on  board  of  foreign  growth  or  manufacture,  specify  the 
marks  and  numbers  of  every  cask,  bag,  box,  &c.,  containing 
such  articles.  The  object  of  this  is  to  enable  the  collector  at 
the  port  of  destination  to  identify  these  boxes  as  being  the 
^/»-.  same  which  had  once  paid  duties  at  the  custom-house. 
-»  He  must  also  *make  oath  that  the  goods  were  legally 
imported.  All  this  being  done,  the  collector  is  authorized  to 
give  him  a  permit  of  departure.  But  it  must  be  evident  from 
an  inspection  of  the  record,  that  the  master  has  not  complied 
with  the  law.  The  manifest  only  says  1,814  packages  of  mer- 
chandise. What  was  there  to  prevent  the  master  from  substi- 
tuting other  packages,  exchanged  at  sea,  for  those  which  he 
had  on  board  at  the  time  of  his  departure  from  New  York  ? 
The  act  requires  a  distinct  specification  of  all  the  marks  on 
all  the  boxes.  But  here  it  is  not  even  stated  whether  they 
contained  foreign  merchandise  or  not.  The  collector  at  New 
York  could  also  refer  to  the  marks  on  the  boxes,  and  ascertain, 
by  the  records  of  his  ofiice,  whether  or  not  such  boxes  had 
been  regularly  imported ;  but  if  the  construction  contended 
for  on  the  other  side  be  correct,  smuggled  goods  could  be 
transported  coastwise  just  as  easily  as  those  which  had  paid 
duties. 

2d.  Thecretificate  of  the  collector  at  New  York  does  not 
heal  this  defect.  He  is  only  authorized  to  certify  in  case  all 
the  requisitions  of  law  are  complied  with.  If  his  certificate  is 
conclusive,  then  he  is  invested  with  judicial  power,  and  neither 
the  collector  of  the  port  to  which  the  vessel  is  going,  nor  the 
district  judge,  can  properly  interfere.  The  manifest  is  no 
longer  subject  to  their  supervision  ;  although  the  authority  of 
the  first  collector  to  certify  is  limited  to  the  case  of  previous 
compliance  with  the  law  on  the  part  of  the  master.  The  16th 
section  says,  if  he  (the  master)  shall  depart  ^*  without  the 
several  things  herein  required  being  complied  with,'*  &c.; 
showing  that  a  compiiunce  with  a  part  would  not  be  sufficient. 
The  power  of  the  collector  of  New  York  was  therefore  limited, 
and  his  certificate  could  not  heal  the  defect  in  the  manifest. 

8d.     Are  the  goods  subject  to  forfeiture? 

The  last  paragraph  of  the  17th  section  must  be  construed 
to  refer  to  the  16th.  It  says  that  the  ^^  merchandise,  not  being 
certified  as  is  herein  required,"  shall  be  foi*feited,  and  in  certain 
oases  the  vessel  also.  But  if  we  show  that  the  merchandise  is 
not  certified  as  the  16th  section  requires,  the  forfeiture  attaohes* 
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Mr.  Wood  made  the  following  points : — 

1.  The  manifest  in  these  cases  is  correct,  and  miule  out 
according  to  long-established  usage. 

2.  It  is  sufficient,  under  the  16th  and  17th  sections  of  the 
act  of  18th  February,  1798,  to  insert  in  the  manifest  the  marks 
and  numbers  of  the  casks,  boxes,  packages,  &c.,  containing 
foreign  merchandise,  with  the  name  and  residence  of  every 
shipper  and  consignee  thereof,  and  the  quantity  shipped  by 
and  to  each. 

*8.  All  this  is  done  in  the  manifest  in  this  cause.  r-^m 

4.  This  provision  of  the  act  necessarily  and  impliedly  ••  * 
requires  that  the  foreign  merchandise  n*om  one  snipper  to  a 
consignee  shall  be  distinguished  from  every  other  consign- 
ment, when  either  the  consignee  or  shipper,  or  both,  are  aif- 
ferent,  but  it  does  not  require  that  the  foreign  and  domestic 
merchandise  consigned  by  any  one  shipper  to  any  one  con- 
signee shall  be  so  differently  numbered  and  marked  as  that 
the  foreign  merchandise  can,  by  the  numbers  and  marks,  be 
distinguished  from  the  domestic  merchandise. 

5.  Such  distinction  in  the  manifest  between  the  marking 
and  numbering  of  foreign  and  domestic  merchandise,  con- 
signed by  one  and  the  same  shipper  to  one  and  the  same 
consignee,  has  never  been  made  in  practice,  and  the  long- 
established  usage  must  be  considered  as  settling  the  construc- 
tion of  the  act. 

6.  The  manifest  in  question  is  conformable  to  the  most 
approved  precedents.  (See  American  Lex  Mercatoria,  Appen- 
dix.) 

7.  Assuming  that  the  manifest  ought  to  have  been  more 
specific,  and  so  as  to  distinguish  between  the  foreign  and 
domestic  merchandise  consigned  by  one  and  the  same  shipper 
to  one  and  the  same  consignee,  yet  the  certificate  of  the  col- 
lector thereon,  and  the  oath  of  the  master,  being  correct,  and 
according  to  the  provisions  of  the  said  16th  section,  the  goods 
are  not  forfeited  under  the  17th  section  of  said  act,  but  the 
master  only  is  subjected  to  the  forfeiture  of  one  hundred  dol- 
lars under  the  said  16th  section. 

8.  The  forfeiture  of  the  goods  under  the  17th  section  is 
confined  to  the  case  where  the  goods  are  not  certified  as 
required. 

9.  Penal  laws  are  to  be  strictly  construed,  and  the  interpre- 
tation of  revenue  laws  is  in  favor  of  the  subject,  especially  in 
the  case  of  forfeiture  of  goods  for  acts  not  done  by  the  owner 
thereof.  Hvhhard  v.  JohuBtone^  8  Taunt.,  177 ;  (jhe9U  Tea  v. 
U.  States,  1  Paine,  499. 

10.  The  legislature,  in  applying  the  pecuniary  penalty  upon 
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the  master  to  any  defect  in  the  manifest  and  certificate  in  the 
particulars  enumerated  in  the  16th  section,  and  in  limiting  the 
forfeiture  of  the  goods  to  the  prejudice  of  the  owner  thereof, 
in  the  17th  section,  to  a  defect  in  the  certificate,  clearly  meant 
to  narrow  the  ground  of  forfeiture  of  the  goods,  and  to  confine 
it  to  a  case  of  a  defect  in  the  certificate,  per  ae. 

11.  If  every  defect  in  the  manifest  should  be  deemed  to 
extend  to  the  certificate,  and  to  render  that  defective  by  rela- 
tion, so  as  to  cause  a  forfeiture  of  the  goods  to  the  owner,  it 
would  confound  the  distinction  clearly  drawn  by  the  act  be- 
•ft!  ^^^^'^  ^^®  *two  cases,  and  would  deprive  the  owner  of 

J  the  goods  of  those  salutary  rules  of  construction  above 
referred  to. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
oourt. 

The  first  of  these  cases  arises  upon  a  libel  filed  in  the  Supe- 
rior Oourt  for  the  District  of  East  Florida,  against  certain 
S>ods  which  were  brought  into  the  port  of  St.  Augustine,  in 
e  schooner  Hope  W.  Gaudy,  and  there  seized  by  the  col- 
lector as  forfeited,  for  an  alleged  violation  of  the  revenue 
laws.  The  appellants  appeared  as  claimants;  and  at  the  trial 
in  the  Superior  Court,  the  libel  was  dismissed,  and  the  decree 
of  dismissal  afterwards  affirmed  in  the  Court  of  Appeals  for 
the  territoiT  of  Florida.  From  this  last-mentioned  decree 
the  United  States  appealed  to  this  court. 

The  Hope  W.  Gaudy  was  regularly  licensed  to  carry  on  the 
ooastinff  trade ;  and  the  goods  in  question  were  part  or  a  cargo 
shipped  at  New  York  for  the  port  of  St.  Augustine.  The 
master  of  the  schooner,  previous  to  his  sailing  from  New  York, 
delivered  a  manifest  of  his  cargo  to  the  collector,  in  which 
the  goods  seized  were  included,  with  the  proper  affidavit 
annexed;  and  the  collector  indorsed  upon  it  the  certificate 
and  permit  to  proceed  on  the  voyage,  as  required  by  the  act 
of  February  18, 1793.  This  manifest,  so  certified  and  indorsed, 
was  in  due  time  after  the  arrival  of  the  vessel  delivered  tc  the 
collector  of  St.  Augustine. 

There  is  no  imputation  of  bad  faith  in  this  transaction,  upon 
the  master  or  owners,  or  any  of  the  parties  concerned.  But 
the  forfeiture  was  supposed  to  have  been  incurred  by  a  breach 
of  the  provisions  of  the  16th  and  17th  sections  of  the  act  of 
Congress  above  mentioned.  Part  of  the  cargo  consisted  of 
foreign  merchandise.  And  it  was  insisted,  on  the  part  of  the 
United  States,  that  this  portion  of  it  was  not  marked  and 
deBdibed  in  the  manifest,  in  the  manner  required  by  the  16th 
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seotion^  and  was  on  that  account  liable  to  seizure  and  forfeiir 
nre  at  the  port  of  destination. 

We  do  not  think  it  material  to  inquire  whether  the  mani- 
fest did  or  did  not  describe  with  legal  precision  the  foreign 
merchandise  which  the  master  had  taken  on  board  when  he 
sailed  from  New  York.  For  if  the  manifest  be  liable  to  that 
objection,  the  16th  section,  which  prescribes  the  manner  in 
which  foreign  merchandise  shall  be  specified  in  the  manifest, 
punishes  the  omission  by  a  small  pecuniary  penalty  on  the 
master :  but  does  not  forfeit  the  goods. 

Neither  does  the  clause  of  forfeiture  in  the  17th  section 
apply  to  imperfections  of  that  description.  The  mani-  p^q 
fest,  which  *the  master  is  required  by  this  section  to  '- 
deliver  at  the  port  of  destination,  is  the  one  certified  by  the 
collector  at  the  port  of  shipment,  and  this  he  did  deliver. 
And  the  law  forfeits  the  foreign  merchandise,  or  distilled 
spirits,  found  on  board  or  landed  from  the  vessel,  in  those 
cases  only  in  which  it  is  not  included  in  the  manifest  certified 
as  aforesaid.  This  is  evidently  the  meaning  of  the  law.  But 
the  record  in  this  case  shows  that  the  goods  seized  were  in- 
cluded in  the  manifest;  and  whether  they  were  there  described 
with  legal  precision  or  not  is  immaterial  to  this  inquiry.  For 
a  defect  in  that  respect,  where  there  is  no  fraud,  does  not 
subject  the  goods  to  forfeiture,  either  at  the  port  of  shipment 
or  the  port  of  delivery.  Indeed,  it  can  hardly  be  supposed 
that  an  offence,  which  in  the  16th  section  is  punished  by  a 
small  pecuniary  penalty  on  the  master,  was  intended  in  the 
succeeding  section  of  the  same  law  to  be  visited  on  the  owner, 
and  subject  him  to  the  aggravated  punishment  of  the  forfeit- 
ure of  his  goods;  and  the  more  especially  as  the  defect,  if 
any,  was  the  fault  of  the  public  oflBicer,  who  was  apprised  by 
the  oath  of  the  master  to  the  manifest  that  foreign  merchan- 
dise was  on  board,  and  whose  duty  it  was,  when  thus  informed, 
to  see  that  it  was  designated  and  described  as  the  law  requires 
before  he  granted  the  certificate  and  permit  to  proceed  on  the 
voyage. 

The  decree  of  the  Court  of  Appeals  for  the  territory  of 
Florida  must  therefore  be  affirmed. 

The  other  case  between  the  same  parties,  now  before  us,  is 
similar  in  all  respects  to  the  one  in  which  I  have  just  stated 
the  opinion  of  the  court.  But  the  record  shows  that  the  value 
of  the  goods  in  controversy  in  this  case  is  only  seventy  dollars. 

The  act  of  May  81,  1844,  which  gives  appellate  jurisdiction 
to  this  court  in  revenue  cases,  without  regard  to  the  sum  in 
dispute,  gives  it  only  where  the  judgment  is  rendered  in  a 
Cirouit  Court  of  the  United  States      Consequently,  it  does 
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not  apply  to  a  iudgment  rendered  in  the  Court  of  Appeals  for 
the  territory  of  Florida.  The  right  to  appeal  from  that  court 
is  regulated  by  the  act  of  May  26,  1824.  And  that  act  limits 
the  appellate  power  of  this  court  to  cases  in  which  the  amount 
in  controversy  exceeds  one  thousand  dollars. 

This  case  must  therefore  be  dismissed  for  want  of  jurisdic- 
tion. 

Orders. 

The  Unitbd  States  v,  Cabb  and  Peck,  Claimants  of 
Sixteen  Boxes  of  Havana  Sugab,  &g. 

«^Q-|  This  cause  came  on  to  be  heard  on  the  transcript 
J  of  the  record  *from  the  Court  of  Appeals  for  the  terri- 
tory of  Florida,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  Court  of  Appeals  in 
this  case  be,  and  the  same  is  hereby,  affirmed. 

The  United  States  v.  Carb  and  Peck,  Claimants  of 

Ten  Boxes,  &o.,  of  Raisins. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Court  of  Appeals  for  the  territory  of  Florida, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered,  adjudged,  and  decreed  by  this  court,  that 
this  cause  be,  and  the  same  is  hereby,  dismissed  for  the  want 
of  jurisdiction. 


Habbiet  V.  Ladd,  by  heb  next  Fbiend,  Montgomebt 
D.  CoBSE,  Complainant  and  Appellant,  v.  Joseph 
B.  Ladd,  John  H.  Ladd,  The  Fabmebs'  Bank  of 
Alexandbia,  John  Hooff,  Benoni  Wheat,  and  John 
J.  Wheat,  the  two  last  tbadinq  undeb  teus  Fibm 
OF  Benoni  Wheat  and  Son,  Defendants. 

Where  a  married  woman  has  power,  under  a  marriage  settlement,  to  dispose 
of  property  settled  upon  her,  by  the  execution  of  a  power  of  appointment 
for  that  purpose,  and  alleges  afterwards  tliat  she  executed  the  power  under 
undue  marital  influence  and  through  fraud  practised  upon  her,  but  alleges 
no  specific  mode  or  act  by  which  this  undue  marital  influence  was  exerted, 
and  Uie  facts  disclosed  in  the  testimony  go  very  far  to  contradict  the  allega- 
tion, the  charge  cannot  be  sustained. 

Brery  feme  coyert  is  presumed,  under  such  a  settlement,  to  be,  to  some  extent, 
a  free  agent. 

Where  the  marriage  settlement  recited  that  the  woman  was  possessed  of  a 
considerable  real  and  personal  estate,  which  it  was  agreed  should  be  settled 
to  her  sole  and  separata  use  with  power  to  dispose  of  the  Mne  by  appoint' 
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meat  or  deyise,  and  then  directed  that  the  trustee  should  permit  her  to 
have»  receive,  take,  and  enjoy  all  the  interest,  rents,  and  profits  of  the 
property  to  her  own  use,  or  to  that  of  such  persons  as  she  might  from  time 
to  time  appoint  durinff  the  coverture,  or  to  such  i)er8ons  as  she,  hy  her  last 
will  and  testament,  might  devise  or  will  the  same  to,  and  in  default  of  such 
appointment  or  devise,  then  the  estate  and  premises  aforesaid  to  go  to 
those  who  might  he  entitled  thereto  bv  legal  distribution, — this  deed  ena- 
bled her  to  convey  the  whole  fee,  under  the  power,  and  not  merely  the 
annual  interest,  rents,  and  profits. 
The  word  "  interest"  in  such  settlement,  held  to  be  the  eauivalent  of  "estate." 
Where  the  mimriage  settlement  gave  her  the  power  of  appointment  to  the 
use  of  such  persons  as  she  might  from  time  to  time  appoint,  during  the 
coverture,  by  any  writing  or  writings  under  her  hand  and  seal,  attested 
by  three  credible  witnesses,  and  she  executed  a  deed  which  recited  that  the 
parties  had  thereimto  set  their  hands  and  seals,  and  which  the  witnesses 
attested  as  havtoff  been  sealed  and  delivered,  this  was  a  sufficient  execution 
of  the  power,  although  the  witnesses  did  not  attest  the  fact  of  her  eigning 
it.  This  could  be  proved  cUiunde. 
The  authorities  upon  this  point  examined. 

*This  was  an  appeal  from  the  Circuit  Court  of  the     r^^^ 
United  States  for  the  District  of  Columbia  and  County     ^ 
of  Alexandria,  sitting  as  a  court  of  equity. 

The  facts  of  the  case  were  these : 

On  the  20th  of  October,  1824,  a  marriage  being  about  to 
take  place  between  Joseph  B.  Ladd  and  Harriet  V.  Nicoll, 
both  of  the  town  of  Alexandria,  the  following  marriage  set- 
tlement was  executed  by  those  parties : 

**This  indenture  tripartite,  made  this  twentieth  day  of 
October,  in  the  year  of  our  Lord  eighteen  hundred  and 
twenty-four,  between  Joseph  B.  Ladd,  of  the  town  of  Alex- 
andria, of  the  first  part,  Harriet  Y.  Nicoll,  of  the  town  afore- 
said of  the  second  part,  and  John  H.  Ladd,  of  the  town  afore- 
said, of  the  third  part.  Whereas,  a  marrii^  is  shortly  to  be 
had  and  solemnized,  between  the  said  Joseph  B.  Ladd  and 
Harriet  Y.  Nicoll ;  and  whereas,  the  said  Harriet  Y.  Nicoll  is 
now  possessed  of  a  considerable  real  and  personal  estate, 
which  it  has  been  agreed  between  her  and  the  said  Joseph  B. 
Ladd  should  be  settled  to  her  sole  and  separate  use,  with 
power  to  dispose  of  the  same,  by  appointment  or  devise ;  and 
whereas,  the  said  Joseph  B.  Ladd  has  agreed  to  add  to  the 
property  of  the  said  Harriet  Y.  Nicoll  one  hundred  and  sixty- 
two  shares  of  the  Alexandria  and  Washington  Turnpike  Com- 
pany, and  the  premises  hereinafter  described,  now  occupied 
by  Dr.  YoweU,  which  is  likewise  to  be  settled  in  manner 
aforesaid,  with  this  understanding,  that  in  case  the  said  Har- 
riet Y.  Nicoll  should,  after  the  intended  marriage  had,  happen 
to  survive  the  said  Joseph  B.  Ladd,  she  shall  not  have  or 
claim  any  part  of  the  real  or  personal  estate  whereof  the  said 
Joseph  B.  Ladd  should  die  seized  or  possessed,  or  entitled  to, 
at  any  time  during  the  coverture  between  them,  by  virtue  of 
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her  dower,  or  title  of  dower  at  common  law,  or  by  virtue  of 
her  being  administratrix,  or  entitled  to  the  administration  of 
the  goods  and  chattels,  rights  and  credits,  of  the  said  Joseph 
B.  Ladd,  or  in  any  other  manner  whatever.  Now,  this  inden- 
ture witnesseth,  that  in  pursuance  of  the  agreement  aforesaid, 
and  of  the  sum  of  five  dollars  to  him  in  hand  paid  at  and 
before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  Joseph  B.  Ladd 
hath  given,  granted,  bargained,  and  sold,  and  by  these  pres- 
ents doth  give,  grant,  bargain,  sell  and  convey,  unto  the  said 
John  H.  Ladd,  his  heirs  and  assigns  for  ever,  a  house  and  lot 
situated  upon  the  north  side  of  King  street,  and  to  the  west- 
ward of  Pitt  street,  in  the  said  town  of  Alexandria,  and 
bo.  nded  as  follows,  to  wit: — Beginning  upon  King  street, 
^^  4  four  feet  to  the  eastward  of  the  centre  *of  the  square 
J  formed  by  Pitt  and  St.  Asaph  streets,  and  running 
thence  eastwardly  with  King  street,  and  bounding  thereon 
twenty-three  feet  nine  inches,  be  the  same  more  or  less; 
thence  northwardly  with  a  line  parallel  to  Pitt  and  St.  Asaph 
streets,  one  hundred  and  nineteen  feet ;  thence  westwardly 
and  parallel  to  King  street,  the  length  of  the  first  line; 
thence  southwardly  with  a  straight  line  to  the  beginning ; — 
also  one  hundred  and  sixty-two  shares  of  Alexandria  and 
Washington  Turnpike  Company ;  and  the  said  Harriet  V. 
Nicoll,  in  consideration  of  the  agreement  aforesaid,  and  of  the 
sum  of  five  dollars  to  her  in  hand  paid,  at  and  before  the  seal- 
ing and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  hath  granted,  bargained,  sold  and  con- 
veyed, and  by  these  presents  doth  grant,  bargain,  sell,  and 
convey,  unto  the  said  John  H.  Ladd,  his  heirs  and  assigns  for 
ever,  the  following  property,  to  wit : — All  that  property  situ- 
ated on  the  east  side  of  Union  street,  long  known  by  the 
name  of  Conway's  Wharf,  with  the  warehouses,  dwelling- 
houses,  docks,  and  appurtenances  thereto  belonging,  as  it  was 
devised  by  the  late  Richard  Conway  to  Joseph  Conway,  de- 
ceased, from  whom  it  descended  to  the  said  Harriet  V.  Nicoll; 
— also,  one  lot  of  ground  on  the  west  side  of  Union  street, 
purchased  by  the  said  Joseph  Conway  of  Thomas  Conway,  by 
indenture,  now  of  record,  in  the  county  of  Alexandria ;  also, 
all  right,  title,  interest,  claim,  or  demand  of  the  said  Harriet 
V.  Nicoll,  under  the  will  of  her  late  husband,  William  H, 
Nicoll,  of  Northumberland  county,  Virginia,  or  that  may  have 
descended  to  her  from  her  father,  Joseph  Conway,  deceased, 
or  from  her  mother,  or  from  any  other  person.  To  have  and 
to  hold  all  and  singular  the  property  hereby  conveyed  unto 
him,  the  said  John  H.  Ladd,  his  heirs,  executors,  administra- 
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tors,  and  assigfns,  to  his  and  their  only  use  for  ever ;  upon 
sncb  trusts,  and  for  such  uses,  intents,  and  purposes,  as  are 
hereinafter  mentioned ;  that  is  to  say,  in  trust,  for  the  use  of 
the  respective  parties  who  have  conveyed  the  same  until  the 
solemnization  of  the  intended  marriage,  and  from  and  after 
its  solemnization,  then  upon  the  trust  that  the  said  John  H. 
Ladd,  his  heirs,  executors,  and  administrators,  shall  and  do 
permit  the  said  Harriet  V.  Nicoll,  the  intended  wife,  to  have, 
receive,  take,  and  enjoy,  all  the  interest,  rents,  and  profits  of 
the  property  hereby  conveyed  to  and  for  her  own  use  and 
benefit,  or  to  the  use  of  such  person  or  persons,  and  in  such 
parts  and  proportions,  as  she,  the  said  Harriet  V.  Nicoll,  shall 
appoint  from  time  to  time,  during  the  coverture,  by  any  writ- 
ing or  writings  under  her  hand  and  seal,  attested  by  three 
credible  witnesses,  or  to  such  person  or  *per8ons  as  she,  f-^^  q 
by  her  last  will  and  testament  in  writing,  to  be  by  her  «- 
signed,  sealed,  published,  and  declared,  in  the  presence  of  the 
like  number  of  witnesses,  may  devise  or  will  the  same  to ; 
and  in  default  of  such  appointment  or  devise,  then  the  estate 
and  premises  aforesaid  to  go  to  those  who  may  be  entitled 
thereto  by  legal  distribution ;  it  being  the  intent  of  the  par- 
ties that  none  of  the  property  hereby  conveyed  shall  be  at 
the  disposal  of,  or  subject  to,  the  control,  debts,  or  engage- 
ments of  the  said  Joseph  B.  Ladd. 

"  In  testimony  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  before  written. 


"Joseph  B.  Ladd, 
Harriet  V.  Nioou*, 
John  H.  Ladd. 


SEAL. 
SBAL.^ 
SEAL. 


»» 


On  the  Ist  of  November,  1824,  Joseph  B.  Ladd,  in  con- 
formity with  the  above  agreement,  transferred  to  John  H. 
Ladd,  the  trustee,  one  hundred  and  sixty-three  shares  in  the 
Washington  and  Alexandria  Turnpike  Company,  being  one 
share  more  than  he  had  stipulated  to  transfer. 

On  the  2d  of  January,  1827,  Harriet  V.  Ladd,  by  writing 
under  her  hand  and  seal,  executed  in  the  presence  of  three 
witnesses,  and  reciting  that  it  was  in  pursuance  and  in  execu- 
tion of  the  power  reserved  to  her  in  her  marriage  settlement, 
directed  the  trustee  to  transfer  and  assign  to  John  Hooff, 
cashier  of  the  Farmers'  Bank  of  Alexandria,  one  hundred  and 
sixty-two  shares  of  the  aforesaid  turnpike  company,  "  for  ever 
thereafter  to  be  and  inure  to  the  benefit  of  the  said  John 
HooflF." 

On  the  same  day,  the  trustee  made  the  transfer,  as  directed* 

In  October,  1827,  the  following  proceedings  took  place  at 
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the  Farmers'  Bank  of  Alexandria,  and  appear  upon  the  min- 
utes of  the  Directors. 

^^It  is  proposed  to  lend  Joseph  B.  Ladd  upon  his  note, 
indorsed  by  John  H.  Ladd,  the  sum  of  $7,000,  provided  the 
board  shall  be  satisfied  that  the  real  security  he  may  offer  shall 
be  good  security  for  that  sum  ; — decided  in  the  affirmative.** 

^^Oct,  9,  1827. — The  loan  provisionally  granted  to  Joseph 
B.  Ladd  on  the  1st  instant,  being  under  consideration,  a  deed 
of  trust  to  John  Hooff,  trustee,  signed  by  John  H.  Ladd  and 
Harriet  V.  Ladd,  and  dated  the  9th  day  of  October,  1827, 
containing  a  description  of  the  property  intended  to  be  con- 
veyed as  collateral  security  for  the  said  loan,  having  been  laid 
before  the  board,  read,  and  considered,  and  upon  the  question, 
Shall  the  said  property  be  deemed  good  security  for  the  said 
loan  of  $7,000  ?  the  vote  was  in  the  affirmative. 
0^^^  *"  Resolved,  therefore,  that  the  loan  of  $7,000  be 
-I  made  to  the  said  Joseph  B.  Ladd,  upon  the  conditions 
oontained  in  the  said  deed ;  and  upon  the  further  considera- 
tion, that  the  said  Joseph  B.  Ladd  cause  the  property  con- 
tained in  the  deed  to  be  regularly  insured,  and  the  policies 
assigned  over  to  the  trustee,  John  Hooff;  upon  this  resolu- 
tion John  C.  Vowell,  Reuben  Johnston,  John  H.  Ladd,  and 
Samuel  Messersmith,  voted  in  the  affirmative ;  in  the  nega- 
tive, Rd.  M.  Scott." 

The  deed  referred  to  in  the  above  proceedings,  reciting  the 
marriage  settlement,  conveyed  to  Hooff  all  that  part  oi  the 
wharf  called  Conway's  Wharf,  lying  on  the  east  side  of  Union 
street,  in  the  said  town  of  Alexandria,  as  the  same  was  devised 
by  the  late  Richard  Conway  to  the  said  Joseph  Conway,  the 
father  of  the  said  Harriet,  with  all  buildings,  &c.,  being  the 
property  described  in,  and  conveyed  by,  the  marria^  settle- 
ment, and  then  proceeded  thus : — "  And  whereas  the  Farmers* 
Bank  of  Alexandria  has  agreed  to  loan  to  the  said  Joseph  B. 
Ladd  the  sum  of  seven  thousand  dollars,  or  such  part  of  that 
sum  as  he  may  require,  on  his  notes,  to  be  indorsed  by  the  said 
John  H.  Ladd,  and  discounted  at  said  bank,  and  to  be  renewed 
from  time  to  time,  under  the  indorsement  of  the  said  John  H. 
Ladd,  or  of  such  other  person  or  persons  as  the  board  of  direc- 
tors of  said  bank  may  &om  time  to  time  approve  of,  according 
to  the  usages  of  said  bank,  on  the  following  terms  and  condi- 
tions :  that  is  to  say,  that  the  said  loans  and  discounts,  or 
interest  to  become  due  thereon,  shall  be  secured  by  an  effectual 
lien  on  the  premises  before  described ;  that  on  the  said  notes 
being  regularly  renewed,  and  kept  up,  and  on  the  said  interest 
or  d^counts  being  punctually  paid  on  such  renewals,  and  on 
ane  thousand  dollars  of  the  principal  being  paid  within  two 
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years  from  the  date  hereof,  the  said  Joseph  B.  Ladd  shall  be 
allowed  the  further  term  of  one  year,  that  is  to  say,  three 
years  from  the  date  hereof,  for  the  payment  of  the  residue  of 
said  loan ;  and  if  within  the  said  third  year  the  said  Joseph 
B.  Ladd,  his  executors  or  administrators,  shall  pay  to  the  said 
bank  the  further  sum  of  two  thousand  dollars,  and  shall  pay 
and  discharge  the  interest  or  discounts  on  the  said  notes  as 
they  shall  be  renewed,  then  that  the  time  of  the  payment  of 
the  residue  of  said  loan  shall  be  extended  one  year  further, 
that  is  to  say,  for  the  term  of  four  years  from  the  date  hereof, 
he,  the  said  Joseph,  his  executors  or  administrators,  paying 
the  interest  or  discounts  on  the  said  notes  as  they  shall  be 
renewed  during  the  said  fourth  year ;  and  if,  within  the  said 
fourth  year,  the  said  Joseph  shall  pay  the  further  sum  of  two 
thousand  dollars  of  the  principal  of  said  debt,  then  that  p«^g 
the  time  of  the  payment  of  the  residue  *of  the  said  ^ 
debt  shall  be  extended  one  year  further,  that  is  to  say,  for  the 
term  of  five  years  from  the  date  hereof ;  the  said  Joseph,  his 
executors  or  administrators,  paying  the  discount  or  interest 
on  the  notes  offered  for  renewal  as  the  same  shall  be 
discounted." 

The  deed  then  directed,  that,  if  the  payments  mentioned 
above  were  not  made,  Hooff  was  to  sell  the  property,  ^^  pro- 
vided, however,  that  the  same  shall  produce  enough  to  pay 
and  satisfy  the  whole  amount  of  said  loan  which  shall  not  be 
paid,  with  all  discounts  and  interest  which  shall  be  due  there-  . 
on,  and  all  reasonable  charges  and  expenses  of  sale."  It  con- 
tained also  this  important  declaration  and  condition : — ^^  And 
the  said  Harriet  V.  Ladd,  in  execution  of  the  power  of 
appointment  to  her  reserved  as  aforesaid,  does  hereby  direct 
and  appoint  the  premises  herein  described  to  be  held  by  the 
said  John  Hooff  and  his  heirs  on  the  uses  and  for  the  pur- 
poses and  trusts  before  recited." 

This  deed  was  signed  and  sealed  by  the  parties  thereto,  with 
a  memorandum  underwritten  in  these  words,  in  the  usual 
^lace  of  attestation : — *^  Sealed  and  delivered  in  presence  of 
George  C.  Kring,  John  McCobb,  Matthias  Snyder,  Charles  W. 
Muncaster,  Jonathan  Field/* — and  bore  the  certificate  of  the 
clerk  that  it  was  proved  as  to  John  H.  and  Harriet  V.  Ladd, 
by  three  of  the  witnesses,  acknowledged  by  the  trustee,  Hoo£^ 
and  ordered  to  be  recorded. 

On  the  18th  of  April,  1829,  Hooff  re-transferred  to  John  H. 
Ladd,  the  trustee,  the  one  hundred  and  six^-two  shares  of 
turnpike  stock,  which  the  trustee  had  transrorred  to  him  on 
the  2d  of  January,  1827. 

On  the  80th  of  April,  1829,  Harriet  V.  Ladd  directed  the 
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trustee  to  transfer  these  shares  to  Sarah  Ladd,  whioh  was 
accordingly  done  on  the  same  day. 

On  the  Slst  of  November,  1829,  Sarah  Ladd  transferred 
eighty  shares  of  this  stock  to  the  bank,  and  on  the  6th  of 
December  following,  the  remaining  eighty-two  shares  to  Sarah 
Easton  Ladd. 

On  the  16th  of  December,  1889,  the  following  proceedings 
took  place  at  the  bank : 

"  Farmen^  Bank  of  Alexandria^  December  16f  A,  1889. 

^  The  president  and  cashier,  having  made  arrangements  for 
farther  security  on  the  debt  of  Joseph  B.  Ladd  to  this  bank, 
having  laid  the  same  before  the  board,  it  is  ordered  to  be 
recorded  as  follows,  viz. : — The  Farmers'  Bank  of  Alexandria, 
^HQ-i  having  this  day  received  from  Mrs.  Sarah  Ladd  a  trans- 
J  fer  of  eighty  *shares  of  stock  in  the  Washington  and 
Alexandria  Turnpike  Company,  as  further  security  for  the 
payment  of  Jos.  B.  Ladd's  note,  amount  six  thousand  dollars, 
due  the  said  bank  and  unpaid,  with  an  understanding  the 
stock  is  not  to  be  sold  in  less  than  two  years  from  this  date, 
and  then  to  be  applied  towards  the  payment  of  said  note  of 
six  thousand  dollars,  but  the  said  Mrs.  Sarah  Ladd  may  direct 
the  payment  of  the  proceeds  of  said  stock  at  any  time  pre- 
vious to  the  expiration  of  said  term  of  two  years  at  her 
pleasure,  and  then  to  be  applied  towards  the  payment  of  said 
note  of  Joseph  B.  Ladd,  amount  six  thousand  dollars. 

(Signed,)  John  C.  Vowbll,  President,'^ 

^^  Alexandria^  November  21, 1889. 

^^  Amended  by  introducing  a  clause  that  the  bank  shall  not 
proceed  against  the  property  in  deed  of  trust,  Conway's 
Wharf,  until  two  years  from  this  date,  and  then  stock  to  be 
sold,  without  Mrs.  Sarah  Ladd  should  prefer  to  pay  for  the 
stock  at  th^  par  value. 

"  A  copy.  John  Hoofp,  Cashier.*^ 

On  the  27th  of  July,  1842,  Hooff  advertised  the  real  prop- 
erty conveyed  to  him  for  sale,  and  sold  it  on  the  7th  of  Sep- 
tember, for  $4,175,  to  Benoni  Wheat  and  John  J.  Wheat. 
Two  days  before  the  sale,  Hooff  by  writing  consulted  Mrs. 
Ladd  respecting  the  terms  of  sale,  and  the  parcels  in  which 
the  property  should  be  sold,  and  received  from  her  the  writing 
returned  indorsed  in  these  words: — "I  agree  to  the  above 
arrangement. — Harriet  V.  Ladd.*' 

Li  Feburary,  1848,  Harriet  V.  Ladd,  by  her  next  friend, 
Montgomery  D.  Corse,  filed  her  bill  in  the  Circuit  Court 
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gainst  her  hasband,  the  trustee,  the  bank,  Hooff,  and  tiie 
Wheats. 

The  bill,  after  meeting  the  marriage  settlement  and  the 
marriage,  alleges  that  under  said  contract  she  had  no  power 
to  convey  or  dispose  of  the  property  settled  on  her  by  way  of 
anticipation  or  otherwise.  Nor  had  she  power  to  appoint  the 
use  of  the  income  rents,  &c.,  to  any  person,  for  the  debts  or 
benefit  of  her  said  husband. 

That  she  was  induced  by  the  marital  influence  of  her  hus- 
band, and  with  the  knowledge  and  connivance  of  the  said 
bank,  to  sig^  a  deed  of  trust  to  John  HoofT,  to  secure  a  debt  of 
her  husband  indorsed  by  her  trustee,  which  deed  is  witnessed 
by  four  persons  in  manner  and  form  as  shown  by  the  ex- 
hibit of  it. 

That  no  power  is  given  to  the  trustee  to  convey  the  proper^ 
ty,  nor  could  she  authorize  him,  and  that  said  deed  of  n^^^ 
trust  is  *null  and  void,  and  was  obtained  by  marital  ^ 
influence  and  coercion,  while  living  with  her  husband,  and  her 
husband  did  not  join  in  said  deed,  nor  was  she  separately 
examined  to  ascertain  if  she  freely  executed  it,  &c.,  nor  was 
authorized  to  execute  said  deed,  without  all  the  forms  were 
complied  with. 

That  she  is  falsely  made  in  said  deed  to  say  that  she  had 
previously  appointed  under  her  power,  when  in  fact  she  never 
had,  and  that  her  husband  and  trustee  were  acting  for  their 
own  personal  interest. 

That  said  Hooff  and  said  bank  have  caused  the  wharf  lot 
to  be  sold  to  Benoni  Wheat,  who  holds  the  same  in  possession 
as  his  property,  and  refuses  to  let  your  oratrix  have  the  same. 

That  the  said  bank  holds  the  shares  of  turnpike  stock  in- 
cluded in  the  settlement,  as  security  for  the  money  loaned  to 
her  husband. 

That  she  was  induced  by  marital  influence  to  execute  an 
instrument  dated  80th  April,  1829,  as  will  be  shown,  directing 
her  trustee  to  transfer  162  shares  of  turnpike  stock  to  Mrs. 
Sarah  Ladd,  to  secure  $4,000  loaned  by  her  (as  guardian  to 
Sarah  £k»ton  Ladd)  to  your  orator's  husband^  and  when  the 
same  should  be  paid  to  be  re-transferred  to  the  use  of  your 
orator. 

That  a  settlement  having  taken  place  by  which  Sarah  Eas- 
ton  Ladd  received  82  shares  in  full  of  her  claim,  the  remaining 
80  shares  were  on  the  21st  of  November,  1829,  transferred  by 
Sarah  Ladd  to  said  bank,  without  any  authority,  and  thev 
were  then  the  property  of  your  oratrix,  and  not  of  Sarah 
Ladd,  as  the  bank  well  knew. 

That  all  the  said  writings,  transfers,  and  doings  in  the  prem- 

VoL.  vin. — 2  1 7 


17  SUPREME    COURT. 

Ladd  V.  Ladd  et  aL 

iaes  were  illegal,  and  in  fraud  of  her  rights  secured  to  her  by 
said  marriage  contract; — ^that  all  the  aforesaid  actings  and 
doings  in  the  premises,  and  every  act  and  doing  connected 
with  the  same,  by  the  aforesaid  Joseph  B.  Laoul,  John  H. 
Ladd,  John  Hoofl^  Benoni  Wheat,  and  the  said  Farmers* 
Bank  of  Alexandria,  were  in  violation  of  her  rights,  and 
done  to  defraud  her  of  that  property  and  those  rights  secured 
to  her  or  intended  so  to  be  by  the  marriage  contract  aforesaid. 

That  the  said  deed  to  Hooff,  and  the  pretended  assignment 
of  the  turnpike  stock,  ought  to  be  declared  null  and  void  as 
to  your  oratrix,  and  she  ought  to  be  restored  to  her  property 
ana  rights,  and  quieted  against  all  said  parties,  and  that  the 
dividends  on  said  shares  received  by  said  bank  for  at  least 
four  years  ought  to  be  paid  to  her. 

The  bill  then  states  the  desertion  of  complainant  by  her 
husband. 

4i|g-|        *That  the  part  of  the  property  sold  has  not  paid  the 
J     debt,  and  it  will  take  the  residue  of  her  propei*ty  to 

Say  it.  It  prays  that  the  deed  of  indenture  may  be  surren- 
ered  and  cancelled,  and  that  complainant  may  be  quieted 
against  all  the  defendants  in  her  enjoyment  of  her  said  prop- 
erty ;  that  the  bank  may  assign  the  shares  of  turnpike  stock, 
or  in  default  pay  the  value  thereof  and  all  dividends  received 
thereon ;  and  it  concludes  with  a  prayer  for  general  relief. 

In  June  and  July,  1843,  Hooff,  the  Wheats,  and  the  bank 
filed  their  answers.  The  husband  and  trustee  did  not  answer 
the  bill.  This  answer  denied  the  complainant's  construction 
of  the  marriage  settlement,  insisted  upon  the  competency  and 
regularity  of  the  appointment,  and  of  all  the  proceedings  had 
in  pursuance  thereof,  averred  that  the  property  could  be 
applied  to  the  payment  of  the  debt  due  to  the  bank  with  her 
consent ;  that  she  was  qiAoad  the  property  a  feme  sole ;  that 
the  loan  was  made  to  Joseph  B.  Ladd  on  his  notes,  indorsed 
by  the  trustee,  and  upon  the  security  of  the  deed  of  trust ; 
that  the  greater  part  of  the  money  was  expended  upon  the 
improvement  of  the  property  which  belonged  to  her ;  that  the 
complainant  was  privy  and  assented  to  the  sale,  and  set  forth 
the  facts  connected  with  the  transfer  of  the  turnpike  stock, 
and  denied  all  fraud  or  undue  influence  in  bringing  about  any 
of  the  transactions  between  the  parties. 

To  all  these  several  answers  there  was  a  general  replication 
and  issue ;  and  a  commission  was  issued  to  take  testimony, 
under  which  the  facts  above  stated,  and  those  hereinafter 
adverted  to,  were  established  in  proof. 

On  the  6th  of  October,  1845,  the  cause  came  on  for  hearing, 
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when  the  Circuit  Court  dismissed  the  bill,  with  costs.    The 
complainant  appealed  to  this  court. 

The  cause  was  argued  by  Mr.  May  and  Mr.  Brent^  for  the 
appellant,  and  Mr.  Franeia  L.  Smith  and  Mr.  JaneB^  for  the 
appellees. 

The  points  raised  by  the  counsel  respectively  are  thus 
stated  upon  their  briefs. 

For  the  appellant. 

1st.  What  is  the  construction  and  effect  of  the  marriage 
settlement,  and  what  powers  did  it  confer  or  restrain  ? 

2d.  Have  its  terms  and  power  been  duly  executed,  so  as  to 
make  a  valid  appointment  or  execution  thereof? 

8d.  Will  equity  aid  the  defective  execution  ? 

4th.  Has  the  complainant  b}"  her  own  acts  precluded  herself 
from  the  relief  prayed,  in  respect  to  the  property  withheld 
from  her? 

*6th.  Has  she  not  a  clear  right  to  the  shares  of  turn-  p^^^  q 
pike  stock?  L  A» 

6th.  Is  she  not  entitled  to  be  quieted  in  the  unsold  property, 
at  least  to  have  the  deed  as  to  that  cancelled  ? 

1st  Question. — ^We  contend  that  the  marriage  settlement 
gave  her  no  sweeping  power  to  alienate  the  property,  but  only 
Irom  time  to  time  during  coverture  to  appoint  the  uses  of  the 
income,  &c. 

In  support  of  this  we  cannot  do  better  than  review  Kent's 
learned  opinion,  in  3  Johns.  (N.  Y.)  Ch.,  87  (see  pp.  97,  100, 
102-104,  112,  and  in  pages  118  and  114) ;  he  concludes  that 
she  can  only  convey  as  authorized  in  marriage  settlement,  and 
that  a  power  over  the  income,  &c.,  does  not  authorize  a  deed 
of  the  whole  by  anticipation.     See  on  this  2  Kent  Com.,  166,  n. 

2d  Question. — But  conceding  that  she  had  power  to  sell 
and  dispose,  has  she  exercised  it  according  to  the  formula  pre- 
scribed? 

Her  marriage  settlement  requires  her  appointment  to  be  by 
an  instrument  under  hand  and  seal,  attested  by  three  credible 
witnesses. 

The  appointment  relied  on  by  our  adversaries  as  to  the  real 
estate  is  the  deed  to  Hooff. 

This  deed  is  defective : — 

1st.  That  it  is  attested  by  but  two  witnesses  as  to  Mrs. 
Ladd. 

2*  That  the  attesting  clause  only  attests  the  sealing  and 
delivering. 
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And,  first,  Mrs.  Ladd's  execution  required  three  witnesses. 
See  Hopkins  v.  Myalls  2  Russ.  &  M.,  86 ;  1  Id.,  535. 

Next,  the  attesting  clause  is  defective.  See  1  Roper,  pt.  2, 
1946, 1947 ;  Waterman  v.  Smith,  9  Sim.,  629 ;  8  Mau.  &  Sel., 
612. 

This  last  authority  equally  destroys  the  execution  of  the 
transfer  of  the  turnpike  stock,  whether  you  refer  to  her  first 
appointment,  2d  January,  1827 ;  or  her  last  appointment,  80th 
April,  1829,  under  which  the  bank  claims  80  shares. 

It  is  true  that  the  attesting  clause  as  to  this  stock  says 
simply  "  witness,"  which  would  imply  only  one  witness,  and 
is  therefore  defective. 

But  take  it  as  if  it  were  ^'  witnesses  "  or  *^  witnessed,"  then 

Earol  proof  is  not  admissible  to  explain  how  it  was  witnessed, 
ecause  the  power  requires  that  the  seal  and  signature  should 
be  attested.  1  Roper,  pt.  2,  pp.  197,  198 ;  9  Sim.,  629,  and 
note ;  8  Mau.  &  Sel.,  512. 

But  no  parol  proof  was  introduced  here  to  explain  how  it 
was  executed.     2  Grat.  (Va.),  439. 

*201         *Then  all  these  appointments  are  void  and  defective 
J     in  forms  as  required. 

8d  Question. — Will  equity  aid  these  appointments,  under 
the  circumstances? 

The  witnesses  required  are  placed  as  guards,  and  their 
number  cannot  be  aiaed  in  equity.  Hopkins  v.  Myall,  2  Russ. 
&  Mylne,  86 ;  1  Id.,  535. 

The  counsel  here  cited  and  commented  on  a  number  of 
cases.  2  Jac.  &  W.,  426;  1  Myl.  &  C,  106,  111;  6  Wend. 
(N.  Y.),  9 ;  20  Law  Lib.,  74,  76 ;  3  Russ.,  665 ;  6  Bligh,  N.  S., 
120 ;  3  Ohio,  529 ;  7  Beav.,  661 ;  8  Wheat,  229 ;  1  Pet.,  338 ; 
12  Id.,  876;  16  Ves.,  116;  3  Johns.  (N.  Y.)  Ch.,  97-113;  2 
Meriv.,  488  ;  8  Leiffh  ( Va.),  21 ;  2  Russ.  &  M.,  86 ;  1  Id.,  635. 

4th  Question. — Is  Mrs.  Ladd  equitably  estopped  from 
claiming  her  rights  in  this  property  ? 

It  is  said  that  it  would  be  a  fraud  in  her  now  to  claim  as 
against  the  purchasers. 

What  are  the  facts  ? 

First,  we  objected  to  Hooff  as  a  witness. 

By  agreement,  HoofiF  is  to  be  considered  as  having  been 
examined  under  an  order  of  court,  but  the  question  as  to  his 
competency  is  reserved. 

We  allege  that  Hooff  is  an  incompetent  witness,  because 

the  legal  title  was  passed  to  him  by  the  original  trustee,  John 

H.  Ladd,  in  violation  of  iiis  trust,  and  that  the  legal  title 

being  still  in  Hooff,  the  decree,  if  in  our  favor,  would  be  for 
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a  reeonyejranoe  to  our  trustee,  or  some  other  trustee,  with 
costs  as  against  Hooff. 

But  eyen  conceding  Hooffs  competency,  then  his  evidence 
consists  of  his  answer  and  deposition,  per  our  agreement. 

He  proves  by  way  of  estoppel, — 

1st.  That  he  always  understood,  and  verily  believes,  that  a 
large  portion  of  the  loan  to  Ladd  was  used  in  improving  the 
wharf  property  claimed  by  complainant. 

Answer  to  this,  first,  that  he  does  not  state  it  of  his  own 
knowledge ;  secondly,  that  if  he  did,  it  proves  no  fraud  in 
complainant. 

2a.  That  after  an  order  of  the  bank  directing  a  sale,  the 
complainant  applied  for  and  obtained  an  extension  of  the 
credit  payments  at  the  sale. 

8d.  That,  at  Mrs.  Ladd's  request,  the  bank  ordered  the 
property  sold  should  be  laid  off  by  certain  specified  bound- 
aries before  the  sale,  upon  the  supposition  that  by  such  divi- 
sion it  would  command  a  large  sum,  and  that  in  accord-  p^^i 
ance  with  a  previous  ^understanding,  on  the  5th  of  *- 
September,  1842  (two  dayS  before  the  sale),  the  complainant 
wrote  her  approval  on  Exhibit  No.  2. 

Answer. — By  the  deed  of  trust  to  Hooff,  one  month's  notice 
was  to  be  given  of  the  place,  time,  and  terms  of  sale. 

And  by  the  advertisement,  the  wharf  was  to  be  sold,  subject 
to  no  easement  or  encumbrance, — and  the  dwelling  and  store* 
house  to  be  sold  at  the  same  time. 

All  this  was  advertised  to  be  done  on  the  7th  of  September. 

But  two  days  before  the  sale,  Hooff  and  Mrs.  Ladd  agree, 
by  the  paper  No.  2,  to  divide  the  property  and  sell  the  wharf, 
subject  to  a  right  of  the  dwelling  and  warehouse  to  land  on 
the  wharf. 

Is  not  this  a  material  change  in  the  terms  advertised? 

Unquestionably,  by  the  deed  of  trust  these  new  terms  ought 
to  have  been  advertised  one  month,  which  was  not  done. 

But  it  will  be  said  that  Mrs.  Ladd  agreed  to  vary  the  terms, 
and  have  the  sale  without  any  advertisement  of  the  new  terms. 

Even  if  she  was  competent  so  to  agree,  there  is  no  proof 
that  she  had  ever  read  the  advertisement,  or  knew  what  day 
the  sale  was  to  take  place. 

Nor  does  it  follow,  that,  when  she  agreed  on  the  5th  of  Sep- 
tember to  vary  the  terms  of  sale  as  advertised,  she  had  any 
reason  to  believe  that  Hooff  would  not  re-advertise  the  prop- 
erty on  the  modified  terms  of  sale. 

Then  here  is  a  sale  made  on  one  set  of  terms  advertised, 
and  another  set  of  terms  announced  at  the  sale,  for  Hooff  says 
he  sold  on  the  terms  as  altered  ou  the  5th  of  September,  and 
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nothing  done  bv  Mrs.  Ladd  to  waiye  the  one  month*8  adyor- 
tisement  of  the  new  terms. 

For  her  meeting  Hooff  on  the  day  of  sale  (not  time  of  sale, 
which  was  12  o'clock  per  the  advertisement),  on  the  premises 
and  conversing  with  him,  and  suggesting  that  addition  (which, 
however,  does  not  appear  in  the  record)  to  the  description  of 
the  property  "  then  about "  to  be  offered  for  sale,  would  not 
prove  that  Mrs.  Ladd  waived  the  due  notice,  unless  it  was 
proved  that  she  knew  the  sale  was  then  to  take  place. 

Then  it  is  clear  that  Hooff  advertised  the  wharf  clear  of 
encumbrances,  and  sold  it  subject  to  an  encumbrance  as  avowed 
at  the  time  of  sate,  and  there  is  nothing  to  prove  that  Mrs. 
Ladd  agreed  to  waive  the  advertisement,  as  required  in  her 
deed  of  trust. 

Was  that  a  fair  and  legal  sale? 

And  have  the  purchasers  any  standing  in  equity  ? 

If  a  trustee  sells  in  violation  of  the  injunctions  in  his  deed  of 
*221  *  ^'^^  ^^^  legal  title  passes  at  law,  but  in  equity  the 
J  euLui  que  *tru8t  has  relief  against  the  purchaser  who 
has  bought  with  constructive  notice  of  the  breach  of  trust,  or 
non-oompliance  with  the  conditions.  Taylor  v.  Kingy  6  Munf. 
(Va.),  866 ;  4  Cranch.,  403 ;  and  4  Munf.  (Va.),  421 ;  Greenr 
leqf  V.  Queen,  1  Pet.,  188,  145. 

But  do  the  circumstances  thus  detailed,  namely,  Mrs.  Ladd's 
application  to  extend  the  credit  payments,  her  request  to 
divide  the  property  for  sale,  and  her  conversins^  with  the 
trustee  Hooff  on  the  premises  on  the  day  of  sale,— ao  all  these 
circumstances  amount  to  fraud  in  bar  of  her  equity  ? 

We  contend  not. 

Because  fraud  consists  in  the  ^*  9uppre%9io  vert  or  9ugge9tio 
falsi:' 

And  there  is  no  suppression  by  Mrs.  Ladd  of  the  fact  that 
she  had  restricted  her  power  by  her  marriage  settlement.  On 
the  contrary,  it  is  plainly  recited  in  the  deed  to  Hooff,  who 
knew  it  well,  and  his  purchasers  were  equally  bound  to  know 
the  recitals  in  the  deed  to  their  vendor.  See  2  Tucker's  Bl. 
Com.,  489,  442. 

Finally,  if  we  have  succeeded  in  demonstrating  that  this 
married  woman  had  no  power  to  convey  except  mode  etfarma^ 
then  we  deny  that  her  fraud  can  confer  such  a  power  on  her. 

For  when  a  feme  covert  had  no  power  to  convey  by  antici- 
pation, it  was  held  that  her  fraud  could  not  operate  so  as  to 
give  such  a  power.    Jackson  v.  Hobhouse,  2  Meriv.,  488. 

Then,  if  the  settlement  is  relied  on  as  conferring  a  power  to 
appoint  away  this  real  estate,  we  have  shown, — 

1st.  That  it  does  not  authorize  such  sweeping  deposition. 
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2d.  That  what  it  does  authorize  has  not  been  fonnally 
appointed  or  attempted  to  be. 

8d.  That  as  against  this  feme  covert,  under  all  the  cases 
and  all  the  circumstances,  equity  would  not  cure  the  defectiye 
execution. 

And  if  there  was  a  resulting  separate  equitable  estate  in 
Mrs.  Ladd,  with  no  power  to  alienate  it  in  any  mode,  we  have 
shown,  first,  that  the  express  power  to  appoint  duriiig  cover- 
ture negatives  all  other  powers;  secondly,  that  in  Virginia 
separate  real  estate  can  only  be  disposed  of  by  deed,  &c.,  with 
privy  examination. 

The  next  subject-matter  is  the  turnpike  stock.  We  show 
that  the  bank  holds  80  shares,  admitted  to  be  part  of  the  set- 
tled stock.  We  have  already  shown  that  it  is  defectively 
appointed.  And  if  so,  there  is  no  pretence  of  fraud  here,  as 
touching  the  real  estate. 

It  is  true  the  Virginia  decisions  say  that  a  simple     r^oia 
settlement  *of  personal  estate  to  separate  use  involves     '- 
the  JfA»  disponmdi^  but  that  means  where  no  special  mode  of 
disposition  is  expressed.    See  3  Rand.  (Va.),  877,  881,  892 ; 
9  Leigh  (Va.),  206,  207-221. 

In  such  cases,  all  the  authorities  concur,  that  the  forms  are 
restraints.  Inasmuch,  then,  as  the  bank  holds  the  legal  title 
dhaiged  with  our  equity  in  these  shares,  we  have  a  right  to  a 
decree,  divesting  them  of  the  tortious  title  thus  acquired,  and 
an  account  of  the  back  dividends. 

And  we  also  have  a  right  to  have  a  decree  for  the  unsold 
portion  of  the  property,  under  the  prayers  for  special  and 
general  relief,  and  to  an  injunction  against  a  sale  of  that  and 
a  reconveyance  in  trust. 

If^  then,  we  have  rights  in  any  or  all  this  property,  we  have 
a  right  to  have  all  these  conveyances  cancelled  in  equity 
1  Story  Eq.,  9, 10,  12. 

As  Mrs.  Ladd's  title  is  but  an  equitable  one,  she  must 
enforce  her  rights  in  chancery,  as  she  has  no  remedy  at  law. 

Part  of  the  brief  on  behalf  of  the  defendants  was  as  follows. 

The  bill  charges  force  and  fraud, — the  undue  exercise  of 
marital  power,  &c.,  &c.,  as  the  inducements  that  forced  the 
complainant  against  her  will,  into  the  execution  of  the  deed 
in  trust  to  Hoofi^  subjecting  a  portion  of  her  separate  estate  as 
collateral  security,  &c.,  &c. 

All  these  charges  are  met  and  conclusively  repelled  in  the 
answers  of  the  defendants, — and  are  so  left  without  a  particle 
of  evidence  to  countenance  them ;  and  positively  discredited 
bj  every  circumstance  in  the  case. 
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The  complainant's  case  is  then  left  to  rest  npon  OGrtain 
technical  objections  to  the  said  deed  in  trost,  for  supposed 
departures  from  limitations  imposed  by  the  settlement  on  her, 
the  complainant's,  own  rights  in  her  own  separate  estate. 

The  following  objections  to  that  instrument  are  insisted  on. 

Oljfeetian  1.  Attestation  defective,  in  not  specifying  the  act 
of  signing  as  one  of  the  acts  attested. 

Anmoer  1.  The  attestation,  coupled,  as  it  ought  to  be,  with 
the  conclusion  of  the  deed,  stating  its  execution  under  the 
hands  and  seals  of  the  parties,  is  a  sufficient  attestation  to  the 
signing. 

Answer  2.  No  distinct  attestation  to  the  si^ature  necessary. 

Against  the  reason  and  authority  of  the  adjudications  which, 
within  the  last  thirty-six  years  seem  to  have  upheld  the  objec- 
tion, contrary  to  all  the  best  of  precedent  opinions,  and  to 
have  overruled  our  answers  to  it,  see  Sugden  on  Powers,  6th 
ed.,  ch.  6,  §  4,  pp.  284-825,  and  the  authorities  there  reviewed 
♦241  *^^  *criticised;  Polloek  v.  Q-laaseU^  2  Gratt.  (Va.), 
-*  440,  and  the  authorities  there  cited  and  reviewed,  &0., 
&c. ;  Langhome  v.  Hohion^  4  Leigh  (Va.),  224;  Tod  v.  Bay^ 
loTy  Id.,  498 ;  Parka  v.  Hewlett^  9  Leigh,  611 ;  Enme  v.  Bord, 
6  Gratt.  (Va.),  874 ;  Leasee  of  Fosdick  v.  Risk^  16  Ohio,  84 ; 
Lord  Mansfield's  opinion  in  Wright  v.  Wakeford^  reported  in 
the  Appendix,  No.  6,  to  Sugd.  on  Pow.,  ed.  1828. 

Answer  8.  Even  if  the  marriage  settlement  directed  the 
writing  to  be  signed,  and  the  signature  to  be  distinctly 
attested,  that  direction  is  not  restrictive,  and  in  no  sort  avoios 
the  deed. 

1st.  Because  the  words  of  the  settlement,  if  they  call  for 
Mrs.  Ladd's  signature,  and  for  the  attestation  of  three  wit- 
nesses to  her  signature,  are  merely  directory,  and  do  not 
necessarily  exclude  any  other  form  of  alienation  competent  to 
an  ordinary  proprietor  and  bargainer. 

2d.  Because  Mrs.  Ladd  was  in  the  nature  of  a  feme  sole, 
whose  ytM  disponendi  is  not  restricted  to  the  mode  of  alienar 
tion  or  appointment  directed  in  the  settlement;  the  settie- 
ment  not  purporting  to  negative  every  other  mode.  1  Fonbl., 
ch.  2,  §  6,  pp.  96-101,  notes  n,  o,  />,  j,  and  the  authorities 
there  cited ;  JEwing  v.  Smithy  3  Desaus.  (S.  C),  417,  and  the 
authorities  there  cited  and  commented  on ;  James  v.  Metho' 
dist  JEpise.  Churchy  17  Johns.  (N.  Y.),  648,  and  tne  authorities 
there  cited  and  explained;  Sued,  on  Pow.,  6th  ed.,  oh.  4, 
§  1,  from  p.  208  to  the  end  of  the  section,  the  authorities 
there  cited ;  1  Serg.  &  R.  (Pa.),  276 ;  Clancy  on  Husb.  ft  W, 
(ed.  1887),  ch.  6  and  6 ;  Newlin  v.  Newlin^  1  Serg.  &  R.  (Pa.), 
279;  Story  Kq.  Jur.  (ed.  1846),  §  1390,  and  auUiorities  there 
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referred  to ;  Field  t.  Sowle^  4  Russ.,  112 ;  Q-ardner  v.  Q-ard-^ 
ner^  22  Wend.  (N.  Y.),  626 ;  Dallam  v.  TPawpoZe,  1  Pet.  C.  C, 
116 ;  Visumneau  v.  Pegram^  2  Leigh  ( Va.),  188 ;  Atherly  on 
Mar.  Set.,  886 ;  Lee  et  al.  v.  Bank  U.  S.y  9  Leigh  (Va.),  200 ; 
manuscript  case  of  Woodson  v.  Perkins. 

Objection  2.  The  sealing  and  delivery  of  the  deed  by  Mrs. 
Ladd  is  attested  by  only  two  witnesses,  whereas  the  settle- 
ment called  for  three. 

An»wer  1.  The  objection  rests  on  a  mistake  of  fiict ;  it  is 
-  attested  by  three  witnesses. 

Answer  2.  As  a  deed  executed  by  her  in  her  capacity  of  a 
feme  sole  as  to  her  separate  estate,  and  not  restricted  to  the 
particular  form  of  alienation  directed  by  the  settlement,  no 
written  attestation  of  witnesses  appended  to  the  deed  was 
called  for  by  the  act  of  Assembly  regulating  conyeyances ;  it 
is  enough  if  the  deed  be  proved  to  be  her  act  by  three  wit- 
nesses Defore  the  proper  court ;  and  it  is  so  prored. 

*They  need  not  be  subscribing  witnesses.    Act  of    r^oe 
Assembly   regulating   conveyances;    Turner  v.   8tip^     ^ 
1  Wash.  (Va.),519;  Lon^  v.  Ramsay,  1  Serg.  &  R.  (Fa.),  72. 

Objection  8.  That  Mrs.  Ladd  ought  to  have  been  privily 
examined,  pursuant  to  the  Virginia  act  of  Assembly. 

Anmoer  1.  It  follows  from  the  competency  of  Mrs.  Ladd  as 
a  feme  sole  9ui  juris,  in  respect  of  her  separate  estate  (as 
established  by  the  authorities  above  cited),  that  to  call  for 
her  privy  examination  as  a  feme  covert  would  be  contradictory 
and  absurd. 

Answer  2.  That  her  acts  disposing  of  her  separate  estate  are 
effectual  without  privy  examination,  has  been  expressly  and 
well  settled,  by  authority.  Peacock  v.  Monk,  2  Ves.  Sr.,  191 ; 
Wright  v.  Cadogan,  6  Bro.  P.  C,  486;  Barneses  Lessee  v. 
JfVffi,  2  Dall.,  199 ;  Doe  v.  Staple,  2  T.  R.,  696 ;  Bradish  v. 
Gfibbs,  8  Johns.  (N.  Y.)  Ch.,  628;  PoweU  on  Contr.,  67; 
Conwt&n  V.  OoUison,  1  H.  Bl.,  834;  Rippon  v.  Dawding, 
Ambler,  666 ;  1  Tuck.  BL,  116. 

Objection  4.  That  Mrs.  Ladd's  jus  disponendi,  or  power  of 
appointment,  was  restricted  to  the  annual  interest,  rents,  and 
profits,  and  did  not  extend  to  the  land  itself. 

Answer  1.  The  settlement  extends,  plainly  and  expressly, 
both  to  the  land  and  to  the  rents  and  profits. 

Answer  2.  The  land  itself  passed,  ex  vi  terminorum,  under 
tfie  terms  *^all  the  interest,  rents,  and  profits." 

Devise  of  ^^  issues  and  profits  "  of  laud,  all  one  with  a  devise 
of  tile  land  itself.     Parker  v.  Plummer,  Cro.  Eliz.,  190. 

So  B  devise  of  the  ^^  occupation  and  profits  "  of  a  house  and 
park  is  a  devise  of  the  very  house  and  park.    Paramour  v 
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TardUy^  Plowd.,  2d  point,  argued  pages  541-648,  dedded 
p.  646. 

No  difference  whether  a  devise  of  the  land  itseli^  or  of  the 
nse,  occupation,  or  profits  of  the  land.  Manning's  case,  8 
Co.,  187. 

'^  Rents  and  profits  "  means  not  annual  rents  and  profits, 
but  the  estate  itself.  Bootel  v.  Blundel,  1  Meriv.,  218,  282, 
288 ;  Allan  v.  Backhouse,  2  Ves.  &  B.,  65. 

Grant  by  deed  of  the  ^^ profits"  of  land  to  one  and  his  heirs 
passes  the  whole  land.  Co.  Lit.,  4  i ;  4  Com.  Dig.,  Qrant, 
E.  5 ;  Clancy  on  Husband  and  Wife,  ch.  6,  pp.  from  295  to 
808,  and  cases  there  cited ;  Barford  v.  Street,  16  Ves.,  185 ; 
JaqaeB  v.  Methodist  Episcopal  Ohurch,  17  Johns.  (N.  Y.),  548, 
and  cases  there  cited ;  Roper  on  Husband  and  Wife,  186,  and 
cases  there  collected.  The  expression  ^^  from  time  to  time," 
fnofi-i     will  not  prevent  the  wife  from  making  a  sweeping 

^-1  appointment.  Pybus  v.  *  Smith,  8  Bro.  Ch.  C,  846 ;  2 
Story,  Eq.  Jur.,  §§  1898-1895 ;  Virginia  Rev.  Co.  (ed.  1808), 
p.  169,  §  12. 

But  supposing  the  execution  of  the  power  of  appointment 
defective  in  strictly  legal  requisites,  a  court  of  equity  would 
leave  her  to  her  strictly  legal  remedy,  and  not  help  her  to  an 
unconscionable  advantage;  but,  on  the  contrary,  would  ac* 
tively  interpose  to  relieve  the  purchaser  or  mortgagee,  and 
compel  the  leme  covert  or  infant  to  do  equity. 

Under  the  circumstances  of  this  case,  it  would  be  against 
conscience,  and  fraudulent,  for  the  complainant  to  take  Mlvan- 
tage  of  the  alleged  defects  in  the  deed. 

And  married  women,  as  well  as  infants,  are  barred  by  their 
own  frauds. 

It  is  a  fraud  to  object  to  the  sale  or  mortgage  of  their  prop- 
erly, after  it  has  been  consummated  with  their  assent,  express 
or  implied. 

Their  assent  is  implied,  if  they  stand  by  and  see  their  prop- 
erty disposed  of^  without  instantly  asserting  their  right,  and 
notifying  the  party  interested. 

Any  knowledge  of  the  act  whereby  their  rights  are  affected, 
is  a  ^'  standing  oy,'*  if  they  have  opportunity  to  assert  their 
right,  &c.,  and  covinously  neglect  it. 

Littleton,  §  678 ;  Co.  Lit.,  357  a,  357  6,  and  86  a.  Feme 
covert's  rights  are  choked  and  suffocated  by  her  silent  acqui* 
escence,  even  though  her  covin  be  united  with  that  of  her 
husband. 

Savage  v.  Foster^  9  Mod.,  35,  37 ;  1  Rob.  (La.),  244.     Mar- 
ried women  are  as   much  bound   as  their  husbanda  to  be 
honest; — equally   necessary  for  them  to   come  with   dean 
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hands  into  a  court  of  equity.  Braxton  y.  Lee^s  Seirs^  4  Hen. 
&  M.  (Va.),  876-888 ;  JEngle  v.  Bums,  6  Call  (Va.),  468 ; 
JEvans  v.  BiehneU,  6  Ves.,  174-198 ;  Morrison  v.  Morrison,  2 
Dana  (Ky.),  16. 

Even  were  the  deed  in  trust  to  Hooff  defective,  a  court  of 
equity  would  lend  its  aid  in  favor  of  a  creditor.  1  Story,  Eq. 
Jur.,  §§  96,  96,  97, 169, 170,  and  cases  there  cited.  A  feme 
covert  may  bind  her  separate  property,  for  her  own  or  hus- 
band's debts,  and  will  be  held  to  a  specific  performance  of  her 
contract.  2  Story,  Eq.  Jur.,  §§  1899, 1899  a,  1840,  and  oases 
there  cited ;  Suime  v.  Tenant,  1  Bro.  G.  C,  14,  and  notes ; 
Owen  V.  Dickerson,  1  Craig  &  P.,  46 ;  AUan  v.  Papworthj  1 
Ves.  Sr.,  168;  8  Johns.  (N.  Y.)  Ch.,  144. 

The  complainant  is  estopped,  by  her  deed  in  trust  to  Hooff, 
from  now  attempting  to  claim  the  property.  SJiatv  v.  Clements, 
1  Call  (Va.),  881,  top  p.;  Danforth  v.  Murray,  12  Johns. 
(N.  Y.),  201 ;  Stevens  v.  Stevens,  18  Id.  (N.  Y.),  816 ;  Jaeh 
son  V.  BvU,  1  Johns.  (N.  Y.)  Cas.,  90 ;  Jackson  v.  Hoffman, 
9  Conn.,  271 ;  Heth,  Cocke  and  Wife,  1  Rawle  (Pa.),  844. 

As  to  the  right  of  the  bank  to  hold  road  stock,  Jervis  v. 
Sogers,  18  Mass.,  105;  S.  C,  15  Id.,  889;  Union  Bank  of 
Qeorgetaum  v.  Laird,  2  Wheat.,  890 ;  Elder  v.  Bouse,  15  Wend. 
(N.  Y.),  208;  Ohesslyn  v.  Smith,  8  Ves.,  188. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  important  legal  questions  arising  upon  this  record,  and 
on  which  the  decision  of  the  cause  must  depend,  appear  to  be 
these: — 

1st.  The  nature  and  extent  of  the  estate  embraced  within 
the  power  reserved  to  the  feme  by  the  marriage  settlement ; 
viz.,  whether  that  power  comprised  as  well  real  as  personal 
estate,  or  was  limited  to  interest,  rents,  and  profits  merely, 
and  by  name. 

2d.  The  mode  of  appointment  indicated  by  the  marriage 
contract,  and  whether  this  mode  has  been  shown  to  have  been 
either  strictly  or  substantially  and  fairly  complied  with  in  the 
requisites  of  signing,  sealing,  and  attestation. 

Before  proceeding  to  a  particular  examination  of  the  ques- 
tions above  stated,  it  may  be  proper  to  premise  some  observa- 
tions with  respect  to  the  charges  in  the  bill;  and  first,  of 
undue  marital  influence,  and  secondly,  of  fraud  as  means 
employed  in  accomplishing  the  wrongs  to  which  the  complain- 
ant alleges  she  has  been  subjected,  and  against  which  she  has 
sought  relief.  With  regard  to  the  first  of  these  alleged 
means,  it  must  be  remarked,  that  no  certain  or  specific  mode 
or  act,  neither  coercion,  allurement,  nor  willful  misrepreseuta- 
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tion  or  falsehood,  is  charged,  hj  which  the  free  will,  the  jndg^ 
ment,  or  the  inclination  of  the  complainant  has  been  restrained 
or  misled.  Every  feme  covert  is  presumed,  under  a  settle- 
ment like  the  one  in  the  present  case,  to  be  to  some  extent  a 
free  agent;  and  she  must  or  ought  to  be  presumed  to  enter- 
tain dispositions  of  kindness  towards  her  husband.  But  if, 
in  the  indulgence  of  such  dispositions,  she  should  make  an 
unlucky  or  unprofitable  appointment,  it  would  be  carrying 
the  principle  of  protection  to  an  extreme  destructive  of  every 
conception  of  free  agency,  to  determine  that  these  untoward 
results  were  in  themselves  proofs  of  undue  marital  influence. 
The  husband  does  not  answer  the  bill  in  this  case,  and  there 
is  no  direct  evidence  introduced  to  sustain  this  charge  as  to 
him ;  but  some  of  the  facts  in  the  testimony  go  very  far  to 
02Q1  contradict  this  alleration, — as,  for  instance,  the  conduct 
•J  of  the  feme,  manifested  and  repeated  *long  after  the 
separation  from  her  husband  had  at  any  rate  exempted  her 
from  any  influence  his  presence  and  immediate  agency  might 
have  been  supposed  to  exert.  This  same  conduct  of  the 
feme,  her  positive  cooperation  in  the  arrangements  for  the  sale 
of  the  property,  and  her  acquiescence  in  that  sale  until  after 
the  title  had  been  made  to  the  purchaser,  furnish  such  pre- 
sumption of  the  absence  of  fraud  in  the  transactions  com- 
plained of,  which,  if  it  is  not  absolutely  conclusive,  certainly 
calls  for  contravening  evidence  of  a  direct  and  powerful 
character,— evidence  of  force  sufficient  to  overthrow  and  set 
aside  the  complainant's  own  acts  and  declarations.  But  inde- 
pendently of  the  facts  and  circumstances  just  adverted  to, 
the  positive  denial  of  fraud  in  every  answer  in  the  cause,  and 
the  absence  of  any  proof  to  sustain  it,  should  alone  be  taken 
as  a  complete  refutation  of  the  charge. 

We  will  now  particularly  consider  the  nature  and  extent  of 
the  estate  reserved  to  the  complainant  by  the  marriage  settle- 
ment, and  which  was  embraced  within  her  power  to  appoint, 
by  a  just  construction  of  that  instrument.  It  is  alleged  in 
the  bill,  that  this  estate  was  limited  to  interest,  as  synonymous 
with  income,  rents,  and  profits,  eo  nomine^  and  did  not  extend 
to  the  fee  of  the  real  estate,  nor  to  the  principal  of  the  stock 
settled  to  the  uses  of  the  marriage.  By  every  sound  rule  of 
construction,  an  instrument  should  be  interpreted  by  the  con- 
text, so  as  if  possible  to  give  a  sensible  meaning  and  effect  to 
all  its  provisions ;  and  so  as  to  avoid  rendering  portions  of  it 
contradictory  and  inoperative,  by  giving  effect  to  some  clauses 
to  the  exclusion  of  others.  Expounded  by  this  rule,  let  us 
what  will  be  the  character  of  the  estate  here  limited  tc 
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tlie  wife,  and  what  the  extent  of  her  power  to  appoint  in  rela- 
tion thereto. 

The  deed  of  settlement  begins  by  reciting,  "  that,  whereas 
the  said  Harriet  V.  NicoU  is  now  possessed  of  a  considerable 
real  and  personal  estate,  which  it  has  been  agreed  should  be 
settled  to  her  sole  and  separate  use,  with  power  to  dispose  of 
the  same  by  appointment  or  devise."  The  deed  then  sets 
forth  the  estate,  real  and  personal,  conveyed  by  it,  and  enu- 
merates the  trusts  created  thereby,  and  amongst  them  the  one 
involved  in  this  controversy,  and  differently  interpreted  by 
the  parties  thereto,  as  follows,  viz.:  that  the  trustee  ^^ shall 
and  do  permit  the  said  Harriet  V.  NicoU,  the  intended  wife, 
to  have,  receive,  take,  and  enjoy 'all  the  interest,  rents  and 
profits  of  the  property  hereby  conveyed,  to  and  for  her  own 
use  and  benefit ;  or  to  the  use  of  such  person  or  persons,  and 
in  such  parts  and  proportioi?s,  as  she,  the  said  Harriet  V. 
Nicoll,  shall  from  time  to  time  during  the  coverture,  by  r*oq 
writing,  appoint,  &c.,  or  to  such  person  or  *persons  as  '■ 
she  by  her  last  will  and  testament,  &c.,  may  devise  or  will 
the  same  to ;  and  in  default  of  such  appointment  and  devise, 
then  the  estate  and  premises  aforesaid  to  go  to  those  who  may 
be  entitled  thereto  by  legal  distribution." 

Let  it  be  here  remarked,  that  the  object  of  the  deed  is 
declared  to  be  the  settlement  of  the  whole  of  the  estate,  real 
and  personal,  upon  the  married  woman,  with  power  to  dispose 
of  the  whole  of  it,  either  by  appointment  or  devise.  It  will 
not  be  denied  that  this  investment  of,  and  authority  over,  the 
whole  estate,  so  explicitly  declared,  might  not  have  been 
modified  or  even  revoked  by  subsequent  provisions  of  the 
same  instrument ;  but  certainly  they  should  be  made  to  yield 
only  to  declarations  equally  explicit,  or  to  such  as  are  abso- 
lutely contradictory  to  and  irreconcilable  with  them.  Can  it 
be  correctly  affirmed  of  the  subsequent  and  specific  designa- 
tion of  the  trusts  in  this  deed,  that  they  are  either  plainly 
contradictory,  or  irreconcilable  with  the  purposes  of  the  settle- 
ment previously  and  so  explicitly  declared?  May  not  the 
term  interest,  contained  in  that  enumeration,  considered  in 
its  relative  collocation  to  the  terms  rents  and  profits,  be  under- 
stood as  equivalent  with  the  word  estate,  especially  when  the 
terms  rents  and  profits  may  be  correctly  taken  to  cover  interest 
understood  as  mere  revenue,  and  still  more  especially  when 
we  keep  in  view  the  previous  purpose  set  forth  in  the  deed, — 
that  of  settling  on  the  feme,  and  subjecting  to  her  disposition 
by  deed  or  will,  the  whole  of  her  estate,  real  and  personal  ? 
Certainly  there  is  nothing  in  the  term  interest  incompatible 
with  the  meaning  of  the  terms  estate  or  property,  for  in  an 
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ordinary  as  well  as  in  a  technical  acceptation,  interest  may 
imply  both  estate  and  property.  But  there  is  another  iUoa- 
tration  of  this  matter  which  would  seem  to  put  it  beyond 
farther  doubt,  that  the  power  of  appointment  in  question 
cannot  by  any  rational  construction  be  restricted  to  interest 
understood  as  revenue  or  money,  or  to  rents  and  profits  eU 
nominibtis.  Let  it  be  again  remarked,  that,  by  the  preceding 
part  of  the  marriage  contract,  all  the  estate,  real  and  personal, 
was  settled  to  the  feme,  with  power  to  appoint  the  whole, 
without  exception,  by  deed  or  will.  Then,  after  the  words 
which  it  is  insisted  for  the  complainant  restricted  her  power, 
we  have,  at  the  conclusion  of  the  deed,  these  words : — ^*  and 
in  default  of  such  appointment  or  devise,  then  the  estate  and 
premises  aforesaid  to  ^o  to  those  who  may  be  entitled  theretp 
by  legal  distribution.  Now  the  construction  which  would 
restrict  her  power  to  interest,  rents,  and  profits,  would  seem 
as  if  intended  to  make  the  fee  or  inheritance  dependent  upon 
*S01  ^^^  contingency  of  an  appointment  of  these  mere  chattel 
•^  interests  by  the  feme ; — ^if  *she  fail  to  appoint  these, 
which  alone  it  is  insisted  she  had  power  to  appoint,  then,  as  a 
condition  or  consequence,  ^Hhe  estate  and  premises  aforesaid" 
to  go  to  those  who  may  be  entitled  thereto  by  distribution. 
Let  it  be  supposed  that,  being  thus  restricted,  she  does  appoint 
these  chattel  interests ;  what  then  becomes  of  the  inheritance 
or  fee?  The  feme  cannot,  according  to  the  argument,  control 
or  appoint  it  either  by  deed  or  will ;  this,  it  is  said,  is  beyond 
her  power.  Does  it  not  in  this  aspect  of  the  case  descend,  or 
become  subject  to  distribution,  precisely  as  it  was  to  do  as  the 
condition  of  non-appointment?  So  that,  whether  she  appoints 
or  not,  the  fee  or  inheritance  goes  precisely  the  same  way. 
This  construction  rendera  the  provisions  of  the  marriage  con- 
tract useless  and  unmeaning.  It  contemplates  on  the  part  of 
the  wife  an  action  wholly  nugatory  as  to  the  ultimate  disposi- 
tion of  the  fee,  which  it  places  entirely  beyond  her  control 
either  by  deed  or  by  will,  and  leaves  it  to  pass  according  to 
the  law  of  inheritance  whether  she  be  active  or  quiescent. 
This  confusion  and  obscurity  in  the  construction  of  the  con- 
tract is  removed  by  taking  the  context, — ^by  connecting  the 
first  clear  and  positive  declaration  of  its  objects,  viz.,  the  set- 
tlement on  the  feme  of  all  her  real  and  personal  estate,  and 
the  power  in  her  to  appoint  the  same  by  deed  or  will,  with  the 
concluding  provision  of  that  contract,  which  declares  that,  in 
default  of  appointment  or  devise,  'Hhen  all  the  estate  and 
premises  aforesaid,"  covering  the  whole  deed ;  not  the  interest 
on  money,  not  the  dividends  on  stocks,  nor  profits  of  any 
kind,  but  the  whole  estate  conveyed  and  settled,  shall  go  to 
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those  who  may  be  entitled  thereto  by  legal  distribution.  This 
oonstruction  gives  consistency  and  meaning  to  the  entire  con- 
tract, and  satisfies  us  that  the  power  of  appointment  reserved 
to  the  wife  was  coextensive  with  the  whole  estate  and  sub- 
jects of  the  settlement. 

It  remains  next  to  be  considered  whether  the  mode  of 
appointment  prescribed  or  indicated  by  the  marriage  contract, 
whether  the  power  be  construed  in  an  extended  or  restricted 
sense,  has  been  strictly  or  fairly  and  substantiallv  complied 
with.  On  behalf  of  the  appellant  it  is  insisted,  that,  in  the 
deed  of  the  9th  day  of  October,  1827,  from  John  H.  Ladd, 
the  trustee  in  the  marriage  settlement,  and  Harriet  V.  Ladd, 
to  John  Hooff,  as  trustee  for  the  Farmers'  Bank  of  Alexan- 
dria, regarding  that  deed  as  an  appointment  by  Mrs.  Ladd, 
under  a  competent  power,  still  in  its  execution  there  has  been 
such  a  departure  from  the  mode  prescribed  for  the  exercise  of 
the  power  by  Mrs.  Ladd,  as  renders  her  act  wholly  inopera- 
tive and  void.  The  marriage  contract,  after  securing  n^^^^ 
the  property  ^settled  to  the  use  of  the  wife,  proceeds  *- 
thus : — ^^  or  to  the  use  of  such  person  or  persons,  and  in  such 
parts  and  proportions,  as  she,  the  said  Harriet  V.  Nicoll,  shall 
appoint  from  time  to  time,  during  the  coverture,  by  any  writ- 
ing or  writings  under  her  hand  and  seal,  attested  by  three 
credible  witnesses.''  The  deed  to  HoofiE,  it  will  be  seen,  after 
reciting  that  John  H.  Ladd,  the  trustee  in  the  marriage  con- 
tract, in  execution  of  the  trusts  expressed  and  declared  in  the 
marriage  contract,  and  for  a  pecuniary  consideration,  does 
grant,  oargain,  and  sell  to  Hooff;  and,  siter  farther  recital 
that  ^  the  said  Harriet  V .  Ladd,  in  execution  of  the  power  of 
appointment  to  her  reserved  in  the  settlement,  does  hereby 
direct  and  appoint  the  premises  hereinbefore  described  to  be 
held  by  the  said  John  Hooff  and  his  heirs  on  the  uses  and  for 
the  purposes  and  trusts  before  recited,"  concludes  in  the  fol- 
lowing language: — ^^In  witness  whereof,  the  said  John  H. 
Ladd,  Harriet  V.  Ladd,  and  John  Hooff,  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  before  written." 
Then,  after  the  names  and  seals  of  the  parties,  are  written,  in 
the  usual  place  of  attestation,  these  words: — ^^ Sealed  and 
delivered  in  presence  of  George  C.  Kring,  John  McCobb, 
Matthias  Snyder,  Charles  Muncaster,  Jonathan  Field." 

Upon  this  state  of  facts,  it  has  been  contended  that  the 
execution  of  the  power  was  defective  and  null,  inasmuch  as 
the  power  could  be  executed  only  by  an  instrument  under  the 
hand  and  seed  of  the  married  woman,  and  that  the  attestation 
of  the  witnesses  shows  simply  a  seeding  and  delivery  of  the 
deed  of  appointment,  and  shows  nothing  in  relation  1o  the 
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signing  by  the  parties.  Some  objection  was  made  in  Uie 
argument,  founded  upon  the  relative  position  of  the  names 
of  the  attesting  witnesses,  as  tending  to  produce  uncertainty 
as  to  which  of  the  parties  the  witnesses  meant  to  testify ;  but 
this  objection,  whether  or  not  under  other  circumstances  it 
might  have  been  of  any  importance,  was  obviated  by  an  exhi- 
bition in  court  of  the  original  deed,  which  it  was  admitted 
was  the  document  before  the  court  below  in  the  trial  of  this 
cause.  In  considering  this  objection  to  the  defective  attesta- 
tion of  the  instrument  of  appointment,  it  is  to  be  observed 
that  the  complainant,  by  her  bill,  does  not  impeach  the  deed 
on  any  such  ground ;  on  the  contrary,  she  expressly  allege 
that  this  deed  was  signed  and  executed  by  all  the  parties 
thereto,  and  witnessed  by  the  four  persons  whose  names  appear 
thereon.  Such  being  the  state  of  facts,  it  may  very  properly 
be  questioned  whether  a  party  admitting  and  averring  the 
execution  of  an  instrument,  and  impeaching  only  its  fairness 
mfto-i  ^^  i^  legal  operation,  exhibiting  nothing  in  the  state 
J  *of  the  pleadings  requiring  his  adversary  to  establish 
the  execution  of  such  instrument,  can,  even  in  the  court  of 
original  cognizance,  be  permitted  to  deny  or  question  at  the 
tri^  the  existence  or  execution  of  the  document  against  his 
own  averment  or  admission.  Such  a  proceeding  would  be  a 
surprise  in  the  court  below;  but  it  would  be  still  more  so  if^ 
after  the  trial,  and  without  even  an  exception  indorsed  upon 
the  document,  it  could  be  objected  to  before  an  appellate 
tribunal.  There  is  no  exception  taken  to  the  form  or  attesta- 
tion of  this  deed  of  appointment  found  in  the  record  before 
us.  But  was  there  not  proof  of  the  full  execution  of  this 
power,  inclusive  of  signing,  according  to  approved  legal  in- 
tendment? One  of  tne  earliest  cases,  perhaps  the  earliest, 
going  directly  to  sustain  the  exception  here  urged  to  the  exe- 
cution of  the  power,  is  that  of  Wright  v.  Wakeford^  17  Ves., 
454.  In  that  case,  as  in  the  one  before  us,  the  contnraot  crea- 
ting the  power  directed  the  appointment  to  be  made  by 
writing  or  writings  under  hand  and  seal ;  and  in  that  case  as 
in  this,  the  memorandum  of  attestation  was  in  the  words 
^^  sealed  and  delivered,"  omitting  to  assert  in  terms  the  signa- 
ture by  the  maker.  Lord  Eldon  forbore  to  decide  whether 
this  certificate  or  memorandum  embraced  the  signing  as  well 
as  the  sealing  and  delivery  of  the  instrument,  and  sent  the 
case  to  the  Common  Pleas,  who  certified  (three  of  the  justices, 
Heath,  Lawrence,  and  Chambre,  concurring  against  the  opin- 
ion of  Mansfield,  C.  J.),  that  in  their  opinion  the  power  oad 
aot  been  well  pursued. 
After  Wright  v.  Wakeford^  followed  the  oaaes  of  2>M  JL 
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Mamfidd  y.  Peach,  2  Mau.  &  Sel.,  576 ;  Wriffht  y.  Barlow, 
8  Id.,  512 ;  Doe  d.  Sotehkiss  y,  Pearce,  6  Taunt.,  402.  These 
cases  rest  upon  Wright  y.  Wakeford,  and  some,  if  not  all,  of 
them  refer  to  it  expressly  as  their  foundation.  But,  eyen 
contemporaneously  with  the  cases  just  mentioned,  it  will  be 
perceiyed  that  the  courts  haye  in  some  instances  sought  to 
free  themselyes  from  these  literal  trammels  of  Wright  y.  Wake- 
ford,  as  too  narrow  to  comprise  the  principles  of  justice  and 
common  sense ;  for  as  early  as  7  Taunt.,  355,  in  the  case  of 
Moodie  y.  Reed,  which  was  sent  from  the  Chancery,  the  will 
was  attested  in  this  general  phrase,  ^^  witness,  &c.,"  by  two 
witnesses.  In  the  testimonium  clause  the  testatrix  says, 
**  These  bequests  are  signed  by  me."  Gibbs,  C.  J.,  said  that 
this  was  clearly  a  good  attestation  of  the  signing.  Still  later, 
it  has  been  ruled  in  several  cases  where  the  power  required  a 
will  signed  and  published  in  presence  of  three  witnesses,  that 
the  attestation  was  good  expressing  the  will  to  haye  been  ^^qq 
signed  and  delivered.  The  *eyident  disposition  of  the  '■ 
courts  being  to  adopt  the  reason  and  substance  of  the  transac- 
tion, they  have,  as  matter  of  construction,  determined  that 
delivery  was  publication.     See  4.  Sim.,  558 ;  5  Id.,  118. 

But  whatever  doubt  may  heretofore  have  overhung  and 
perplexed  this  matter,  that  doubt,  so  far  as  the  reasonings  of 
the  English  bench  should  shed  light  upon  the  judicial  mind  of 
our  country,  ought  to  be  cleared  away.  This  effect,  we  think, 
should  be  produced  by  the  arguments  in  the  House  of  Lords 
of  the  assembled  judges  in  the  case  of  Burdett  v.  Spilsbury 
reported  in  6  Mann.  &  6.,  beginning  at  p.  886.  In  tnis  case, 
presenting,  as  of  course,  an  exhibition  of  great  ability  and 
learning,  the  execution  and  attestation  of  appointments  under 
powers  are  the  subjects  considered.  The  cases  from  Wright 
y.  Wakeford  down,  involving  any  important  principle,  are 
reviewed,  and  these  subjects  placed  upon  the  basis  of  common 
sense.  It  is  true  that  the  facts  in  the  case  of  Burdett  y.  Spih- 
bury  were  not  precisely  those  of  Wright  v.  Wakeford,  the  attesta- 
tion clause  in  the  latter  being  special  and  that  in  the  former 
case  not  special ;  yet  in  the  examination  of  the  latter  case, 
and  of  those  which  have  followed  and  been  rested  upon  it, 
their  doctrines  are  discussed  and  by  a  majority  of  the  judges 
disapproved,  several  of  the  judges  who  conceived  themselves 
constrained  to  support  Wright  v.  Wakeford,  upon  the  maxim 
stare  decisis,  expressing  their  regret  at  the  obligation  supposed 
to  be  binding  upon  them,  and  declaring  that,  were  the  case 
res  integra,  they  should  certainly  reject  its  doctrines.  The 
extended  views  of  the  judges  in  Burdett  v.  Spilsbury  cannot 
be  given  consistently  with  the  limits  of  this  opinion,  yet  some 
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of  thair  illustrations  of  the  principles  they  maintain  may 
pi^operly  be  adverted  to.  And  it  will  be  perceived  that  the 
substance  and  meaning  of  those  principles  are  comprised  in 
the  following  positions : — 

Ist.  That  the  terms  and  modes  prescribed  in  settlements 
for  the  execution  of  powers  should  be  followed  in  reason  and 
substance,  so  as  to  insure  the  purposes  and  objects  contem- 
plated by  such  settlements,  and  so  as  to  prevent  them  from 
being  sacrificed  to  mere  literal  severity  of  construction. 

2d.  That  the  memorandum  of  attestation  to  a  deed  or  will, 
whether  that  memorandum  be  general  or  special,  is  not  con- 
clusive as  to  the  ceremony  of  the  execution  of  the  instrument 
to  which  such  memorandum  is  annexed,  but  may  be  explained 
by  the  testimony  of  the  witnesses  themselves,  or  by  reierenoe 
to  the  testimonium  clause  of  the  instrument,  as  showing  the 
faots  and  circumstances  set  forth  in  that  clause,  and  which  the 
witnesses  were  called  on  to  attest. 

^HQj^-.  ♦Thus  in  the  case  of  Burdett  v.  Spihhury^  p.  892, 
J  Wightman,  Justice,  says, — "  The  power  requires  that 
the  instrument  shall  be  signed,  sealed,  and  published  by  the 
testatrix  in  the  presence  of  three  witnesses,  and  that  thev  9hoM 
attest  the  instrument.  No  form  of  attestation  would  tor  the 
first  thirty  years  have  dispensed  with  the  necessity  of  calling 
one  of  the  subscribing  witnesses,  if  any  were  alive,  to  prove 
that  the  formalities  required  by  the  power  had  been  complied 
with ;  but  after  ttiirty  years,  the  case  would  rest  upon  the  pre- 
sumption arising  from  the  production  of  the  instrument  itself. 
In  the  present  case,  the  instrument  shows  a  general  attestation 
of  it  by  three  witnesses,  without  any  statement  of  the  particu- 
lar facts  they  attested :  but  they  must  be  understood  to  have 
attested  something ;  and  to  ascertain  what  that  is,  there  is  no 
principle  of  law,  nor  any  authority  of  which  I  am  aware,  that 
prohibits  a  reference  to  the  instrument  itself ;  and  if  we  look 
at  the  instrument  for  information  as  to  that  which  it  is  to  be 
presumed  the  witness  did  attest  or  witness,  what  do  we  find  7 
Upon  the  face  of  the  instrument  which  the  witnesses  attest, 
the  testatrix  says,  I  do  publish  and  declare  this  to  be  my  last 
will  and  testament.  In  witness  whereof  I  have  set  my  hand 
and  seal  to  this  my  last  will  and  testament, — and  then  follows 
a  signature  and  seal  purporting  to  be  those  of  the  testatrix. 
3ut  supposing  such  a  special  form  of  attestation  as  that  con- 
tended tor  had  been  adopted,  it  would  not  have  varied  the 
character  of  the  evidence  derived  from  the  terms  of  the  instrth 
m^Ht,  and  the  general  attestation  of  the  witnesses.  It  would 
but  have  raised  a  presumption  for  the  jury  that  they  did  wit- 
ness that  which  is  stated  in  the  attestation^  subject  to  any 
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doubt  that  might  be  raised  as  to  whether  they  really  did  wit- 
ness that  which  is  stated  in  the  written  attestation  or  not." 
In  the  same  ease,  Williams,  Justice,  says, — ^^  Now  the  lan- 

Kage  of  the  power  (as  has  been  already  mentioned)  is,  by  her 
t  will  and  testament,  to  be  by  her  signed,  sealed,  and  pub- 
lished in  the  presence  of,  and  attested  by,  three  or  more  credi- 
ble witnesses.  All  this  is  found  to  have  been  done,  and  we 
are  now  to  see  whether,  by  ordinary  and  fair  construction, 
neither  forcing  any  interpretation  in  favor  of  it,  nor  wholly 
excluding  any  reasonable  inference  for  the  mere  purpose  of  de- 
feating what  we  know  to  have  >een  rightly  done,  the  requisites 
appear  to  have  been  complied  with.  And  here  it  seems  very 
important  to  attend  particularly  to  the  document  itself.  The 
wiU  first  oontains  the  whole  testamentary  part ;  every  disposi- 
tion of  the  property  is  first  fully  made,  and  the  will  is  therefore 
as  to  that,  its  principal  object,  complete.  The  rest  r-^igg 
remrds  the  manner  ot  *the  execution.  It  is  thus : —  '- 
I  declare  this  only  to  be  my  last  will  and  testament.  In  wit- 
ness whereof,  I  have  to  this  my  last  will  and  testament,  con- 
tained in  one  sheet,  set  my  hand  and  seal.  The  testatrix 
fii^ed  this  part  twice,  once  after  the  above  words,  and  again 
where  her  seal  is  affixed,  and  directly  opposite  to  the  latter  is 
the  word  witnessy  and  immediately  under  it  are  the  names  of 
the  witnesses ;  and  the  question  is  whether  it  is  to  be  under- 
stood that  they  attested,  or,  in  other  words,  were  witnesses  to 
any  thing ;  and  if  so,  how  much  ?  And  first  it  is  to  be  asked, 
for  what  purpose  was  this  testimonium  clause  (as  it  has  been 
called)  introduced,  or  rather  added  ?  Certainly  not  to  explain 
or  to  qualify  the  will,  or  any  part  of  it.  To  its  provisions  it 
has  no  allusion ;  but  it  respects  the  forms  to  be  observed  in 
the  execution  of  the  will,  and  that  only.  Why  are  we  to  sup- 
pose that  the  testatrix  was  ignorant  of  the  terms,  upon  which 
alone  her  dispositions  could  be  available  ?  This,  the  language 
of  the  clause  shows  she  did  understand.  The  clause,  there- 
fore, having  this  object,  we  come  to  consider  the  purpose  for 
which  the  witnesses  are  introduced,  and  I  confess  I  cannot 
conceive  it  possible  to  understand  the  meauing  of  their  pres- 
ence, except  to  witness  something.  If  it  be  said,  and  with 
troth,  that  the  witnesses  cannot  be  presumed  to  be  cogni- 
zant of  the  contents  of  the  will,  because  that  is  contrary 
to  experience,  it  is  surely  contrary  to  the  same  experience 
to  suppose,  that,  when  the  presence  of  the  witnesses  is  to  be 
aeoounted  for  only  by  their  being  brought  there  to  witness 
something,  certain  ceremonies  were  performed,  but  that  they 
saw  nothmg  of  them,  and  that,  too,  when  the  very  language  of 
the  testimonium  (I  declare,  &c.)  imports  that  the  testatrix 
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was  making  the  declaration,  not  to  tlie  winds,  but  to  peisona 
to  whom  she  might  address  herself, — who  were  there  to  see 
and  hear.  If,  then,  the  witnesses  must  be  understood  to  have 
attested  something,  I  can  see  no  possible  reason  for  stopping 
short  of  the  conclusion,  that  they  attested  everything  which 
by  the  clause  purports  to  have  been  done,  that  is,  signing, 
sealing,  andjpublication."  Again  by  the  same  Justice,  p.  48o : 
"  Now,  in  Wright  v.  Wakeford^  the  power  required  the  consent 
of  A  and  B,  testified  by  writing  or  writings  under  their  hands 
and  seals,  attested  by  two  or  more  credible  witnesses.  The 
attestation  clause  is  sealed  and  delivered  by  the  within-named 
A  and  B,  in  the  presence  of  C.  B.  and  G.  B.  Here  the  cere- 
mony of  signing"  was  omitted  in  an  attestation  which  professed 
to  give  an  account  of  what  had  been  done,  and  there  was  not^ 
as  in  the  present  case,  a  testimonium  clause." 
♦861  ^^  speaking  of  Wright  v.  Fa*«/br<i,  Oumey,  Baron, 
-■  remarks, — *  ^^  It  is  impossible  to  mention  the  names  of 
Lord  Eldon  and  the  three  other  judges  of  the  Common  Pleas, 
Heath,  Lawrence,  and  Chambre,  otherwise  than  in  terms  of 
great  respect.  Nevertheless,  with  all  the  respect  which  is  due 
to  their  authority,  I  cannot  but  think  it  most  unfortunate  that 
this  decision  was  ever  made.  It  has  led  to  ereat  injustice.  It 
has  disappointed  the  just  expectations  of  seUers  and  devisors, 
and  involved  the  courts  in  great  difiSculties."  So,  too,  Lord 
Brougham,  p.  466 : — ^^  I  hardly  know  a  case  which  has  excited, 
at  different  times,  more  remark  than  Wright  v.  Wakeford.  It 
has  been  again  and  again  questioned,  it  has  again  and  i^in 
been  criticised,  by  the  learned  judges.  It  cannot,  therefore,  be 
said  to  have  been  at  any  time  a  case  that  commanded  anything 
like  the  entire  concurrence  of  Westminster  Hall.'* 

The  reasoning  of  Tindal,  C.  J.,  in  Burdett  v.  SpUibury^ 
applies  with  great  force  and  clearness  to  the  question  before 
us.  ^^If,"savs  this  judge,  ^^the  word  ^witness'  is  taken 
abstractedly  by  itself,  as  constituting  the  whole  of  the  attesta- 
tion, I  can  see  no  objection  to  holding  that  the  three  persons 
whose  names  are  subjoined  to  it  must  be  taken  to  be  witnesses 
to  all  that  was  actually  done  at  the  time,  which  is  found  by 
the  special  verdict  to  be  all  that  was  required  to  be  done.  Or, 
if  the  word  witne%9  is  to  be  construed  with  reference  to  the 
statement  immediately  preceding  it  at  the  end  of  the  will, 
then  the  word  witr^sB  necessarily  implies  that  the  testatrix  did 
in  their  presence  declare  the  instrument  to  be  her  will,  and 
tliat  she  did  in  their  presence  put  her  hand  and  seal  thereto, 
that  is,  in  the  language  of  the  settlement,  that  she  9igned% 
tealed^  and  published  it  in  the  presence  of  these  three  wit- 
nesses.    To  this  construction  an  objection  was  taken  at  your 
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Lordship^s  bar,  which  has  also  been  relied  upon  by  some  of 
the  learned  judges  who  delivered  their  opinions  before  me ; 
viz.,  that  it  proceeds  upon  the  supposition,  that  the  whole 
instrument  may  legally  be  read  together  to  explain  the  mean- 
ing of  the  word  ivitness^  and  that  it  supposes  the  witnesses 
are  conusant  of  the  contents  of  the  instrument,  neither  of 
which  can  be  supposed.  But  I  cannot  feel  the  force  of  this 
objection.  There  has  been,  from  the  earliest  time  at  which 
deeds  were  known,  a  marked  and  acknowledged  distinction 
between  the  operative  part  of  the  deed  itself,  and  the  teitir 
manium  clause  (as  it  is  called)  at  the  end  of  the  deed.  The 
essential  part  of  the  deed  is  that  part,  and  that  only,  which 
contains  the  grant.  The  clause  at  the  end  is  introduced,  not 
as  constituting  any  part  of  the  deed,  but  merely  to  preserve 
the  evidence  of  the  due  execution  of  it.  Admitting,  there- 
fore, the  deed  itself  is  mt^tter  which  may  be  held  to  be  rugir 
^confined  to  the  knowledge  of  the  parties,  namely,  the  ^ 
grantor  and  grantee,  the  testimonium  clause  is  expressly  intro- 
duced into  it  for  the  use  of  the  public  and  the  witness  to  the 
deed.  It  is  well  known  that  a  similar  clause  was  constantly 
inserted  in  old  deeds  and  charters,  at  the  close  thereof,  begin- 
ning with  the  words  Am  tesUbus^  and  thence  generally  called 
the  ki%8  testibus  clause,  in  which  the  names  of  the  persons  pres- 
ent, who  heard  the  deed  read  by  the  clerk,  were  written,  not 
by  themselves,  but  by  the  clerk  who  prepared  the  deed.  Spel- 
man  in  his  Glossary,  p.  228,  traces  out  the  variations  in  the 
form  of  the  clause,  at  different  periods  of  our  history ;  and 
Madoz  in  the  Defrutation  prefixed  to  his  Farmvlare  Angli- 
eanuniy  goes  more  fully  into  the  matter,  and  in  the  work  itself 
gives  numerous  instances  which  it  is  impossible  to  read  with- 
out being  satisfied  that  the  sense  requires  that  the  witnesses, 
whose  names  are  inserted  in  the  hits  testihts  clause,  must  of 
necessity  have  known  the  words  preceding  it,  or  in  fact  they 
would  have  witnessed  nothing  at  all.  Take  for  example 
among  many,  that  numbered  312, — And  that  this  my  gift, 
erant,  and  confirmation  may  remain  firm  for  ever,  I  have  con- 
firmed this  present  charter  with  the  impression  of  my  seal,  hiis 
tesUbus^  &c.  Who  can  doubt  for  a  moment  that  these  wit- 
nesses either  actually  read,  or  heard  read  over  to  them,  the 
words  of  the  deed  immediately  preceding  their  names,  and 
that  the  introduction  of  the  preceding  clause  had  no  other 
object  or  purpose  ?  And  this  practice  continued  down  to  the 
reign  of  Henry  VIII.,  as  appears  by  the  authority  of  Lord 
Cocke,  who  states  the  practice  then  began  of  separating  the 
attestation  from  the  deed  itself,  and  for  the  witnesses  to  sub- 
scribe their  own  names  to  it,  either  at  the  bottom  of,  or  indorsed 
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upon,  it.  Bat  that  the  clause  in  eujus  rd  testimonium^  so  lonff 
as  it  was  found  at  the  close  of  the  deed  itself,  never  formed 
part  of  the  deed  itself,  is  evident  from  Shepard's  Touchstone, 
where  he  says : — ^  A  deed  is  good,  albeit  these  words  in  the 
close  thereof,  in  cvjus  rei  testimoniwm  sigiUum  meum  apposui^ 
be  omitted,'— citing  authorities  which  show  that  it  is  no  more 
in  fact  than  what  it  imports  to  be,  the  very  attestation  of  the 
deed  which  has  preceded  it.  There  is  therefore  no  reason 
why  the  word  witness^  written  immediately  after  this  testi- 
monium clause,  should  not  be  considered  as  incorporated  with 
it|  and  as  calling  the  attention  of  the  witnesses  to  all  that  had 
preceded  in  the  testimonium  clause."  Again  it  is  said  by  the 
same  judge,  p.  459, — ^^  So  far  from  its  being  a  rule  of  law  that 
you  may  not,  in  the  attestation  of  a  deed,  look  back  to  that 
which  is  found  at  the  close  of  the  deed  itself,  that,  on  the  con- 
*881  ^^7'  ^^  most  of  the  cases  which  have  been  relied  on 
•J  by  *the  defendant  in  error,  express  reference  has  been 
made  to  the  close  of  the  deed  itself." 

A  quotation  from  the  opinion  of  Lord  Campbell  will  close 
these  extracts  from  the  opinions  in  Burdett  v.  Spihhury^ 
protracted,  perhaps,  beyond  what  even  this  interesting  case 
will  warrant.  His  Lordship  says,  p.  467, — "My  Loms,  in 
this  case  the  only  question  is,  whether  the  will  was  attested 
by  three  credible  witnesses."  He  proceeds,  p.  468, — "My 
Lords,  independently  of  authority,  I  cannot  doubt  that  for  a 
moment.  The  only  objection  that  can  be  made  is  this,  that 
the  will  upon  the  face  of  it  does  not  contain  any  process  ver- 
bal or  histoiy  of  the  transaction.  But  the  power  imposes  no 
such  condition, — it  does  not  say  a  will,  signed,  sealed,  and 
published  in  the  presence  of  three  witnesses  and  attested  by 
them,  and  a  wiU  eantaininff  a  history  of  the  solemnity^ — ^there 
are  no  such  words  in  the  power."  Again,  p.  469, — "  If  it 
were  necessary,  my  Lords,  I  think  the  testimonium  clause 
here  might  be  resorted  to,  both  upon  principle  and  authority." 
These  reasonings  of  the  English  judges,  going  to  show  that, 
upon  principle,  and  independently  of  recent  statutory  provi- 
sions, the  memorandum  of  attestation,  so  far  from  being  con- 
clusive upon  the  facts  of  ngning^  sealing^  and  publishing  or 
delivering  an  instrument,  may  itself  be  controlled,  either  by 
the  examination  of  the  witnesses  themselves,  or  by  reference 
to  the  testimonium  clause  of  such  instruments,  are  fully  sus- 
tained, and  even  more  than  sustained,  by  the  authority  of  the 
supreme  court  of  that  state  from  whose  jurisprudence  and 
policy  this  controversy  might  be  supposed  in  some  degree  to 
take  its  complexion.  If,  therefore,  the  most  express  adjudi- 
oation  of  the  Court  of  Appeals  of  Vii'ginia  can  govern  this 
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ease,  it  seems  at  once  disembarrassed  of  the  objectioiis  alleged 
to  the  execution  of  the  power  created  by  the  marriage  eontraot. 
The  recent  decision  in  the  case  of  Pollock  and  wife  v.  010%* 
seL,  reported  in  2  Oratt.  (Va.),  489,  would  seem  to  be  decisire 
of  the  questions  now  before  us,  that  case  having  clearly  ruled 
as  the  law  of  Virginia  with  regard  to  a  deed,  that,  although 
the  distinctive  character  of  the  instrument  is  to  be  determined 
by  its  intrinsic  evidence,  the  question  is  still  open  whether  it 
be  the  deed  of  the  varty^  and  that  must  be  decided  by  evi- 
dence aliunde.  If  oy  plea  of  non  est  factum^  or  other  proper 
denial,  the  fact  that  the  paper  was  sealed  by  the  party  be  put 
in  issue,  then  it  must  be  proved  by  competent  and  satisfactory 
testimony.  In  Virginia,  by  long  usage,  which  has  received 
the  sanction  of  a  statute,  a  scroll  is  used  by  way  of  a  seal. 
The  decisions  have  required  that  the  substitution  of  the  scroll 
for  a  *seal  shall  be  recognized  on  the  face  of  the  deed^  p^gg 
but  in  no  case  has  it  been  held  that,  in  the  absence  of  ^ 
such  recognition,  evidence  is  inadmissible  to  prove  that  in 
fact  the  scroll  was  affixed  to  the  instrument  with  intent  that 
it  should  stand  in  place  of  a  seal.  In  the  case  above  referred 
to,  it  is  said  by  the  court, — ^'  Here  the  question  occurs  in  a 
court  of  probate,  whose,  province  it  is  to  examine  the  sub- 
scribing witnesses,  and,  if  their  testimony  is  satisfactory,  to 
establish  and  perpetuate  the  due  execution  of  the  instrument. 
Upon  what  principle  or  authority  are  the  subscribing  wit- 
nesses to  be  estopped,  because  of  some  informality  in  the 
paper,  from  proving  the  fact,  that  it  was  sealed  by  the  testa- 
trix, or,  what  is  the  same  thing,  that  she  adopted  the  soroll 
affixed  to  it  by  way  of  seal? — In  the  much  stronger  case  of  a 
deed,  there  could  be  no  such  estoppel  in  a  court  of  probate." 
In  the  same  case  the  court  say,  through  Baldmn^  Justice, — 
^^It  will  be  seen  that  the  statute  requires  the  will  to  be 
attested  by  the  witnesses,  but  does  not  prescribe  what,  nor 
that  any,  facts  shall  be  stated  in  their  attestation.  I  think  it 
plain,  that  the  legislature  meant  nothing  more,  than  that  the 
instrument  itself  should  be  attested,  in  order  to  identify  the 
witnesses  and  designate  who  are  to  prove  its  execution.  The 
object  was  not  to  obtain  from  the  witnesses  a  certificate  of 
the  essential  facts  of  the  transaction,  but  to  provide  the 
means  of  proving  them  by  persons  entitied  to  confidence,  and 
selected  for  the  purpose.  The  subscription  of  their  names 
denotes  that  they  were  present  at  and  prepared  to  prove  the 
due  execution  of  the  instrument  so  attested,  and  nothing 
more.  The  attestation  is  the  act  of  the  witnesses,  and  it  waa 
not  intended  to  confide  to  them  the  duty  of  stamping  their 
ittitimony  upon  the  paper ;  which  would  avail  nothing  as  evi- 
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dence,  however  perfect,  and  whioh  ought  to  create  no  estop- 
pel, however  imperfect.  This  view  of  the  statutory  provision 
is  in  effect  sustained  by  the  English  decisions."  Again,  page 
466,  it  is  said  by  the  same  judge, — ^*  I  think  it  clear  that  the 
subscription  of  the  witnesses  is  substantially  the  attestation 
contemplated  by  the  statute ;  and  it  is  sufficient  if  the  pur- 
pose be  indicated  by  the  briefest  memorandum,  or  merely  by 
a  fair  presumption  arising  from  the  local  position  of  their  sig- 
natures upon  the  paper ;  and  whether  a  memorandum  of  attes- 
tation be  general  or  special,  it  may  be  denied  or  contradicted 
by  the  subscribing  witnesses,  in  the  whole  or  in  part,  and  of 
course  is  open  to  explanation  if  in  any  way  ambiguous." 
The  court  then  proceed  to  review  the  case  of  Wright  v.  Wak&- 
fardj  and  the  cases  of  Doe  v.  Peachy  Wright  v.  Barlow^  and 
Moodie  v.  Retd^  rejecting  them  as  authority  in  the  state  of 
mAffi  Virrinia  as  to  the  form  and  influence  *of  the  memo- 
-J  randum  of  attestation,  and  concurring  with  the  doo- 
trines  declared  by  the  majority  of  the  judges  in  Burdett  v. 
SpiUbury, 

An  objection  has  been  made  to  the  sale  under  the  deed  of 
trust,  based  upon  the  fact,  that  the  portion  of  the  property 
actually  sold  did  not  equal  in  value  the  whole  amount  of  the 
debt  due  to  the  bank,  which  it  is  insisted  should  have  been 
the  case,  according  to  the  proviso  in  that  deed.  We  do  not 
see  the  force  of  this  objection,  inasmuch  as,  by  the  express 
terms  of  the  deed,  authority  was  given  the  trustee  or  the  bank 
to  sell  the  property  in  separate  parcels,  as  either  mi^ht  deem 
it  necessary  or  advisable ;  and  it  would  have  been  impracti- 
cable before  an  experiment  to  ascertain  a  priori  how  much  of 
the  property  would  be  requisite  for  the  satisfaction  of  the 
debt,  and  thus  a  literal  adherence  to  the  proviso  would  lead 
either  to  the  preventing  a  sale  altogether,  or  to  the  sacrifice  of 
the  whole  estate,  whether  there  should  have  been  a  necessity 
for  it  or  not.  Moreover,  the  sale  by  parcel  in  this  case  was 
selected  upon  a  calculation  of  advantage  to  the  feme,  and  with 
her  express  approbation,  with  a  view  of  saving  to  her,  if  prac- 
ticable, a  portion  of  the  property. 

Upon  full  consideration  of  the  facts  and  the  law  of  this  case, 
the  court  are  of  the  opinion,  that  the  marriage  contract  gave 
power  to  the  feme  covert  to  appoint  the  entire  estate  and 
property  embraced  within  it ;  that  the  provisions  and  condi- 
tions of  that  contract  have  been  complied  with  in  the  execu- 
tion of  the  power  thereby  created  and  reserved ;  that  there- 
fore the  decree  of  the  Circuit  Court,  dismissing  the  bill  of  the 
appellant,  the  complainant  below,  ought  to  be  affirmed,  and  it 
18  hereby  accordingly  affirmed. 
40 


.tANtJARY   TteRM,    1860.  40 


The  United  States  o.  Staats. 


Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Alexan- 
dria, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered,  adjudged,  and  decreed  by  this  court, 
that  the  decree  of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby,  afiBrmed,  with  costs. 


f  •> 


*Thb  Ukixed  States,  Plaintifts,  v.  Thokas      [*41 

Staats,  Juniob. 

Where  an  act  of  Ck>ngre88  declared,  that,  if  any  person  **  shall  transmit  ta»  or 
present  at,  or  cause  or  procure  to  be  transmitted  to,  or  presented  at,  any  office 
or  officer  of  the  government  of  the  United  States,  any  deed,  power  of  attorney, 
order,  oertlflcate,  receipt,  or  other  writing,  in  support  oi,  or  in  relation  to, 
any  account  or  daim,  with  intent  to  defraud  the  United  States,  knowing  the 
same  to  be  false,  altered,  forced,  or  counterfeited;  every  such  person  shall 
be  deemed  and  adjudged  gimty  of  felony,"  Ac — ^It  was  sufficient  that  the 
indictment  charged  the  act  to  have  been  done  "  with  intent  to  defraud  the 
United  States,"  without  also  charging  that  it  was  done  feloniously,  or  with 
a  "  felonious  intent."  ^ 

iPoiiLOWiBD.    People  V.  Cotton,  2  was  done /e2oniou«Iy.     UniUd  Staten 

Utah  T.,  458.  v.  McAvay,  4  Blatchf.,  418;  so  of  an 

An  indictment  for  a  statutory  of-  indictment  under  a  statute  punishing 

fence,  whi6h  avers  the  offence  as  the  assaults    with    danserous    weapons, 

statute  defines  it,  is  sufficient.    All  United  States  v.  LurUf  1  Sprague, 

the  dicnmstances  which   constitute  311:   Same    v.    Herbert,  6    Cranch, 

the  definition  of  the  offence,  as  given  G.  C.,  87. 

in  the  statute,  must  be  stated,  but  no  An  indictment  under  Bat.  (N,  C.) 

others  are  required.  Phelps  y.  People,  Kev.  ch.  32,  for  malidous  mischief 

72  N.  T.,  88«,  849;  c^fUrming  6  Hun,  (killing  domestic  animals)  must  allege 

401.  that  the  act  was  wilfully  and  unlaw- 

It  is  not  essential,  in  an  indictment  fully    done,    notwithstanding    those 

for  a  statutory  offence,  to  employ  the  words  are  not  contained  in  the  statu- 

precise  words  of  the  statute;  it  is  suffi-  tory  definition  of  the  offence.    State 

eient  to  state  all  the  facts  constituting  v.   Simmons,  IS  "N,  C.y  209;  State  v. 

the  offence,  so  as  to  bring  the  accused  HiU,  79  Id.,  656;  State  v.  Parker, 

precisely  within  the  statutory  provi-  81  Id.,  548.    So,  also,  an  indictment 

dons.    Bekhardt  ▼.  People,  83  K.  T.,  under  a  statute  punishing  the  chang- 

4l02:<\ffirming  22  Hun,  525.  ing  a  record,  must  allege  the  intent. 

Where  the  indictment  follows  the  altnough  the  statute  be  silent  upon 

precise  words  of  the  statute,  neither  that  subject.  Harrington  v.  State,  54 

the  word  **  uiUawful "  or  any  other  Miss.,  490.   And  an  indictment  charg- 

word  showing  a  wrongful  intent  need  ing  one  as  a  common  night-walker, 

be  added.     iFnUed  States  v.  Thomp-  must  aver  an  unlawful  motive  or  pur- 

mm,  6  McLean,  56.    Thus  an  indict-  pose.     Thomas  v.  State,  55  Ala.,  260. 

ment  for  setting  fire  to  a  ship  at  sea,  Where  the  statute  reads:    ''If  any 

which  offence  fi  made  a  felony  by  a  person  shall  mingle  any  poison"  Ac., 

ilatute,  need  not  allege  that  the  act  the  Indictment  need  not  allege  that 
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Wbflre  the  act  done  was  the  transmission  to  the  Ck>niinissioner  of  Pensions  of 
•n  affidavit  which  was  false  in  the  facts  which  it  professed  to  narrate, 
although  sworn  to  by  a  person  who  really  existed,  and  the  person  who 
transnutted  it  knew  that  it  was  false,  it  was  an  ofiFenoe  within  the  meaning 
of  the  act  of  Congress.'*  * 

This  case  came  up  from  the  Circuit  Court  for  the  Northern 
District  of  New  York,  on  a  certificate  of  division  in  opinion 
between  the  judges  thereof. 

It  was  an  inaictment  under  the  act  of  March  8d,  1828, 
entitled  '^  An  act  for  the  punishment  of  frauds  committed  on 
the  government  of  the  United  States."  (8  Stat,  at  L.,  771, 
772.) 

By  the  first  section  it  is  enacted, — "  That  if  any  person  or 
persons  shall  falsely  make,  alter,  forge,  or  counterfeit;  or 
cause  or  procure  to  be  falsely  made,  altered,  forged,  or  coun- 
terfeited ;  or  willingly  aid  or  assist  in  the  false  making,  alter- 
ing, forging,  or  counterfeiting,  any  deed,  power  of  attorney, 
order,  certificate,  receipt,  or  other  writing,  for  the  purpose  of 
obtaining  or  receiving,  or  of  enabling  any  other  person  or  per- 
sons, either  directly  or  indirectly,  to  obtain  or  receive,  firom 
the  United  States,  or  any  of  their  officers  or  agents,  any  sum 
or  sums  of  money ;  or  shall  utter  or  publish  as  true,  or  cause 
to  be  uttered  or  published  as  true,  any  such  false,  forged, 
altered,  or  counterfeited  deed,  power  of  attorney,  order,  cer- 
tificate, receipt,  or  other  writing  as  aforesaid,  with  intent  to 
defraud  the  United  States,  knowing  the  same  to  be  false, 
altered,  forged,  or  counterfeited ;  or  shall  transmit  to,  or  pre- 
sent at,  or  cause  or  procure  to  be  transmitted  to,  or  presented 
at,  any  office  or  officer  of  the  government  of  the  United 
States,  any  deed,  power  of  attorney,  order,  certificate,  receipt, 
or  other  writing,  in  support  of,  or  in  relation  to,  any  account 
or  claim,  with  intent  to  defraud  the  United  States,  knowing 
the  same  to  be  false,  altered,  forged,  or  counterfeited ;  every 
such  person  shall  be  deemed  and  adjudged  guilty  of  felony, 
and  being  thereof  duly  convicted,  shall  be  sentenced  to  be 
imprisoned  and  kept  at  hard  labor  for  a  period  not  less  than 
one  year,  nor  more  than  ten  years ;  or  shall  be  imprisoned  not 
exceeding  five  years,  and  fined  not  exceeding  one  thousand 
doUars." 

4t^o-i         *The  first  count  of  the  indictment  charged  that  one 

-I     David  Goodhard  was  a  claimant  for  a  revolutionary 

pension,   and  did  claim  and  receive  the  same;    and  that 

the  act  was  wilfnlly  done;  bnt  where    reverse  is  the  role.    IkusU  v.  State, 
it  reads:   ''If  any  person  sliaU  wil-    4  Tex.  App.,  4S6. 
folly  poison   any  spring''  <&c,  the       ^  Kb  vis  wed.   United  8UUe9T.  Oat' 

Mn,  11  Fed.  Bep.,  340,  241. 
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**  Thomas  Staats^  Jr.,"  contriving  and  intending  to  injure  and 
defraud  the  said  United  States  of  America,  and  to  cause  and 
induce  the  said  United  States  of  America  to  pay  unto  the 
said  David  Ooodhard  divers  large  sums  of  money,  did  cause 
and  procure  to  be  transmitted  to  the  Commissioner  of  Pen- 
sions of  the  said  United  States  of  America,  and  to  be  pre- 
sented at  the  office  of  the  said  Commissioner,  a  certain  writ- 
ing, purporting  to  be  made,  subscribed,  and  sworn  to  by  one 
Benjamin  Chadsey.  After  setting  forth  the  contents  of  the 
paper,  it  proceeded,  that  the  said  Staats,  "  knowing  the  said 
affidavit  to  be  false  and  untrue,"  and  that  Benjamin  Chadsey 
did  not  know  what  had  been  stated  in  the  paper,  ^'  did  trans- 
mit, and  did  cause  and  procure  to  be  transmitted,  to  the  said 
Commissioner  of  Pensions  of  the  said  United  States  of 
America,  the  said  false  writing  and  affidavit,  as  a  true  writing 
in  support  of  the  aforesaid  claim  of  the  said  David  Goodhan^ 
with  intent  to  defraud  the  United  States  of  America." 

The  second  count  charged,  that  David  Ooodhard  was  a 
claimant  for  divers  sums  of  money  as  a  pensioner,  and  that  in 
support  of  the  said  claim  one  William  Bowsman  did  subscribe 
and  make  oath  unto  a  certain  affidavit  therein  mentioned; 
whereas,  in  truth,  Bowsman  did  not  know  what  was  so  set 
forth.  **  And  the  said  Thomas  Staats,  Jr.,  well  knowing  the 
premises,  and  well  knowing  that  the  said  affidavit  or  writing 
was  false  and  untrue,  *  *  did  cause  and  procure  to  be 
transmitted  and  presented  to  the  Commissioner  of  Pensions  of 
the  said  United  States  of  America,  the  said  false  and  untrue 
affidavit  or  writing  as  a  true  writing,  in  support  of  the  claim 
of  the  said  David  Ooodhard,  with  intent  to  defraud  the  said 
United  States  of  America." 

The  accused  was  found  guilty.  A  motion  was  afterwards 
made  to  arrest  the  judgment  upon  the  verdict,  when  the 
judges  were  opposed  in  opinion  on  the  following  questions : 

1.  Whether  the  said  indictment  is  fatally  detective  for  the 
reason  that  the  acts  charged  to  have  been  committed  by  the 
said  defendant  are  not  in  said  indictment  charged  to  have 
been  committed  feloniously  or  with  a  felonious  intent? 

2.  Whether  the  acts  charged  in  the  said  indictment  to  have 
been  committed  by  the  defendant  do  constitute  an  offence 
within  the  provisions  of  the  first  section  of  the  act  of  Con- 
gress, approved  March  8d,  1823,  entitled  *^An  act  for  the 
punishment  of  frauds  committed  on  the  government  of  the 
United  States"? 

*Mr.  Johnaan  (Attorney-Oeneral),  on  the  part  of  the     [*48 
Uaited  States,  contended, — 
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1.  That,  in  an  indictment  for  such  an  offence  as  is  stated  in 
the  indictment  in  this  case,  it  is  not  necessary  to  cham  that 
the  acts  were  done  feloniously.  United  States  y.  Euiott,  8 
Mason,  166;  United  States  v.  Gooding^  12  Wheats  460; 
United  States  v.  Lancaster^  2  McLean,  481. 

2.  That  the  acts  charged  are  an  offence  within  the  first 
section  of  the  act. 

Mr.  Justice  NELSON  deliyered  the  opinion  of  the  court. 

The  prisoner  was  indicted  under  the  third  section  of  the  act 
of  Congress,  passed  8d  March,  1828,  entitled  ^^  An  act  for  the 
punishment  of  frauds  committed  on  the  goyemment  of  the 
United  States.*' 

The  section  proyides,  that  if  any  person  shall  falsely  make, 
alter,  forge,  or  counterfeit,  &c.,  any  deed,  power  of  attorney, 
order,  certificate,  receipt,  or  other  writing,  for  the  purpose  of 
obtaining  or  receiying,  or  of  enabling  any  other  person  or  per- 
sons, either  directly  or  indirectly,  to  obtain  or  receiye  from  the 
United  States,  or  any  of  their  officers  or  agents,  any  sum  or 
sums  of  money ;  or  shall  utter  or  publish  as  true,  or  cause  to 
be  uttered  or  published  as  true,  any  false,  forged,  altered  or 
counterfeit  deed,  &c.,  with  intent  to  defraud  the  United  States, 
knowing  the  same  to  be  false,  forged,  or  counterfeit ;  or  shall 
transmit  to,  or  present  at,  or  cause  or  procure  to  be  transmitted 
to  or  presented  at,  any  office  or  officer  of  the  goyemment  of 
the  United  States,  any  deed,  power  of  attorney,  order,  certifi- 
cate, receipt,  or  other  writing,  in  support  of,  or  in  relation  to, 
any  account  or  claim,  with  intent  to  defraud  the  United  States, 
knowing  the  same  to  be  false,  altered,  forced,  or  counterfeited ; 
eyery  such  person  shall  be  deemed  and  adjudged  guilty  of 
felony,  &e. 

The  indictment  contains  two  counts.  The  first  charges,  that 
one  Dayid  Goodhard  was  an  applicant  for  a  pension  under  the 
act  of  Congress  entitled,  ^*  An  act  supplementary  to  the  act  for 
the  relief  of  certain  officers  and  soldiers  of  the  Reyolution,'' 
passed  7th  June,  1882 ;  and  that  Thomas  Staats,  Jr.,  the  pris- 
oner, contriying  and  intending  to  defraud  the  United  States, 
and  to  cause  and  to  induce  the  same  to  pay  to  the  said  Dayid 
diyers  large  sums  of  money,  did  cause  and  procure  to  be  trans- 
mitted to  the  Commissioner  of  Pensions,  and  to  be  presented 
at  the  office  of  the  said  Commissioner,  a  certain  writing  pur- 
porting to  be  made,  subscribed,  and  sworn  to,  by  one  Benjamin 
0^^1  Chadsey,  &c.,  in  which  said  writing,  it  was  alleged  and 
-I  declared,  *  (setting  out  the  contents  of  the  affidayit,) 
the  said  Thomas  Staats,  Jr.,  knowing  the  said  affidayit  to  be 
false  and  untrue,  &c.,  and  did  cause  and  procure  to  be  trana* 
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mitted  to  the  said  Commissioner  of  Pensions  the  said  false 
writing  and  affidavit,  as  a  true  writing,  in  support  of  the 
aforesaid  application  of  the  said  David,  with  intent  to  defraud 
the  United  States. 

The  second  count  is  substantially  like  the  first,  except  that 
it  avers  the  false  affidavit  to  have  oeen  made  by  one  William 
Bowsman. 

The  prisoner,  on  being  arraigned,  pleaded  not  guilty ;  and, 
on  the  trial  of  the  issue,  was  convicted ;  whereupon  his  coun- 
sel moved  in  arrest  of  judgment;  upon  whose  motion  the 
following  questions  arose,  upon  which  the  opinions  of  the 
judges  were  opposed,  and  the  questions  certified  to  this 
court: — 

1.  Whether  the  said  indictment  is  defective,  for  the  reason, 
that  the  acts  charged  to  have  been  committed  by  the  defen- 
dant are  not  charged  to  have  been  committed  feloniously,  or 
with  a  felonious  intent ;  and, 

2.  Whether  the  acts  charged  in  the  said  indictment  to  have 
been  committed  by  the  defendant  do  constitute  an  offence 
within  the  provisions  of  the  first  section  of  the  act  of  Con- 
gress above  recited. 

1.  In  respect  to  the  first  question  certified.  The  general  rule 
is,  that  the  charge  must  be  laid  in  the  indictment  so  as  to  bring 
the  case  within  the  description  of  the  offence  as  given  in  the 
statute,  alleging  distinctly  all  the  essential  requisites  that  con- 
stitute it.  Nothing  is  to  be  left  to  implication  or  intendment. 
Generally  speaking,  it  is  sufficient  to  pursue  the  words  of  the 
act ;  but  if,  in  pursuing  them,  there  should  be  any  ambiguity 
or  uncertainty  in  charging  the  offence,  the  pleader  should 
r^;ard  the  substance  and  legal  effect  of  the  enactment.  And 
when  words  or  terms  of  art  are  used  in  the  description,  that 
have  a  technical  meaning  at  common  law,  these  should  be 
followed,  being  the  only  terms  to  express  in  apt  and  legal 
language  the  nature  and  character  of  the  crime. 

In  aU  cases  of  felonies  at  common  law,  and  some,  also,  by 
statute,  the  felonious  intent  is  deemed  an  essential  ingredient 
in  constituting  the  offence ;  and  hence  the  indictment  will  be 
defective,  even  after  verdict,  unless  the  intent  is  averred. 
The  rule  has  been  adhered  to  with  great  strictness ;  and  prop- 
erly so,  where  this  intent  is  a  material  element  of  the  crime. 

Sir  William  Blackstone  observes,  that  the  term  felony  origi- 
nally denoted  the  penal  consequences  of  the  crime,  namely, 
the  forfeiture  of  the  lands  and  goods ;  but  that,  by  long  use* 
it  oame,  at  last,  to  signify  the  actual  crime  committed. 

*He  further  remarks,  that  the  idea  of  felony  is  so  rmAK 
generally  connected  with  that  of  capital  punishment,     "* 
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that  it  is  difficult  to  separate  them,  and  that  the  interpreta- 
tion of  the  law  conforms  to  that  usage ;  and  therefore,  if  a 
statute  makes  any  new  offence  felony,  the  law  implies  that  it 
shall  be  punished  with  death,  that  is,  by  hanging  as  well  as 
by  forfeiture,  unless  the  offender  prays  the  benefit  of  clergy. 
(4  Bl.  Com.,  97,  Wend,  ed.) 

This  view  accounts  for  the  necessity  of  the  averment  of  a 
felonious  intent  in  all  indictments  for  felony  at  common  law; 
and,  also,  in  many  cases  when  made  so  by  statute ;  because, 
if  it  is  used,  in  the  sense  of  the  law,  to  denote  the  actual 
crime  itself,  the  felonious  intent  becomes  an  essential  ingre- 
dient to  constitute  it.  The  term  signifying  the  crime  com- 
mitted, and  not  the  degree  of  punishment,  the  felonious  intent 
is  of  the  essence  of  the  offence  ;  as  much  so  as  the  intent  to 
maim,  or  disfigure,  in  the  case  of  mayhem,  or  to  defraud,  in 
the  case  of  forgery,  are  essential  ingredients  in  constituting 
these  several  offences. 

But,  in  cases  where  this  felonious  intent  constitutes  no  part 
of  the  crime,  that  being  complete,  under  the  statute,  without 
it,  and  depending  upon  another  and  different  criminal  intent, 
the  rule  can  have  no  application  in  reason,  however  it  may  be 
upon  authority. 

The  statute  upon  which  the  indictment  in  question  is 
founded  describes  the  several  acts  which  make  up  the  offence; 
and  then  declares  the  person  to  be  guilty  of  felony,  punisha- 
ble by  fine  and  imprisonment.  The  transmission  or  presenta- 
tion of  any  deed,  or  other  writing,  to  any  office  or  officer  of 
the  government,  in  support  of,  or  in  relation  to,  any  account 
or  claim,  with  the  intent  to  defraud  the  United  States,  know- 
ing the  same  to  be  false,  are  the  only  essential  ingredients. 
The  felonious  intent  is  no  part  of  the  description ;  as  the 
offence  is  complete  without  it.  Felony  is  the  conclusion  of 
law  from  the  acts  done  with  the  intent  described ;  and  makes 
part  of  the  punishment ;  as,  in  the  eye  of  the  common  law, 
the  prisoner  thereby  becomes  infamous,  and  disfranchised. 
These  consequences  may  not  follow,  legally  speaking,  in  a 
government  where  the  common  law  does  not  prevail;  but 
the  moral  degradation  attaches  to  the  punishment  actually 
inflicted. 

This  question  arose  in  a  case  before  Park,  J.,  on  the  North- 
ern Cirouiti  in  1881,  on  the  trial  of  an  indictment  for  burning 
stacks  of  grain,  which  is  made  felony  by  the  22  &  28  Car.  IL 
The  second  count  charges  the  prisoner  with  aiding  and  abet- 
ting ;  and  an  objection  was  taken,  that  the  indictment  should 
^461     ^^^  averred  that  he  was  feloniously  present  aiding 

^     *and  abetting.     Park,  J.,  was  inclined  to  think  the 
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objection  £atal ;  but  allowed  the  trial  to  proceed,  and  the 
prisoner  was  acquitted  on  the  facts.  Canon  and  another*% 
Oa$e^  1  Lewin's  Northern  Circuit,  227. 

It  again  arose  before  Lord  Lyndhurst,  C.  B.,  at  the  Durham 
Assizes,  in  1884,  on  an  indictment  under  the  statute  of  may- 
hem, 9  Geo.  lY.,  ch.  81,  §  2.  An  objection  was  taken  after 
conviction,  that  the  indictment  did  not  allege  that  the  pris- 
oner upon  the  prosecution  feloniously  did  make  an  assault, 
&C. ;  but  it  was  held  that,  as  the  indictment  described  the 
offence  in  the  words  or  terms  of  the  statute,  it  was  sufficient. 
(Deacon  on  Gr.  Law,  Suppt.  1652,  1681,  Bex  y.  Thomas 
LiddU.^ 

This  statute,  after  describing  the  acts  constituting  the 
offence,  concludes,  like  the  one  before  us,  that  every  such  per- 
son shall  be  guilty  of  felony,  and,  on  conviction,  shall  suffer 
death.  The  decision,  therefore,  bears  directly  upon  the  ques- 
tion in  hand ;  and,  as  the  principle  seems  to  have  been  given 
up  in  the  country  from  whence  it  was  derived,  and,  at  best,  is 
here  but  the  merest  technicality,  it  is  difficult  to  perceive  any 
ground  for  still  giving  effect  to  it.  It  would  be  otherwise,  if 
tiie  felonious  intent  was  descriptive  of  the  offence,  and  not 
simply  of  the  punishment. 

We  shall,  therefore,  direct  that  it  be  certified  to  the  court 
below,  that  the  indictment  is  not  fatally  defective,  for  the 
reason  the  acts  charged  to  have  been  committed  by  the 
defendant  are  not  charged  to  have  been  committed  feloni- 
ously, or  with  a  felonious  intent. 

2.  With  respect  to  the  second  question  certified. 

The  court  are  of  opinion  that  the  offence  charged  in  the 
indictment  comes  within  the  statute. 

The  only  doubt  that  can  be  raised  is,  whether  the  writing 
transmitted  or  presented  to  the  commissioner  in  support  of 
the  claim  for  a  pension  should  not,  within  the  meaning  of  the 
statute,  be  an  instrument  forged,  or  counterfeited,  in  the 
technical  sense  of  the  term ;  and  not  one  genuine  as  to  the 
execution,  but  false  as  it  respects  the  facts  embodied  in  it. 

The  instruments  referred  to  in  the  first  part  of  the  section, 
the  false  making  or  forging  of  which,  with  the  intent  stated, 
is  made  an  offence,  probably  are  forged  instruments  in  a 
strict  technical  sense ;  and  there  is  force,  therefore,  in  the 
argument,  that  the  subsequent  clause,  making  the  tranamis- 
81011  or  presentation  of  deeds  or  other  writings  to  an  officer 
of  the  government  a  similar  offence,  had  reference  to  the 
lame  description  of  instruments. 

*But  this  is  by  no  means  a  necessary  conclusion  upon  ^^^» 
the  words  of  the  statute.     Indeed,  upon  this  construe-     ^ 
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tion,  it  is  not  easy  to  see  the  materiality  of  the  claase  ;  beoaose 
the  uttering  and  publishing  of  the  forged  instruments  men- 
tioned in  the  first  clause,  as  true,  is  made  an  offence,  the  same 
as  the  forging  ;  and  it  is  quite  clear,  that  the  acts  provided 
against  in  the  subsequent  clause  amount  to  an  uttering  and 
publishing.  If  restrained,  therefore,  to  forged  instruments, 
the  clause  would  seem  to  be  unnecessary. 

The  deeds  and  other  writings  mentioned  are  not  connected 
with  those  in  the  preceding  paragraph,  as  would  have  been 
natural,  and  almost  of  course,  if  intended  to  describe  similar 
instruments.  The  language  is  "any  deed,  power  of  attor- 
ney,'* &c. ;  not,  the  aforesaid  deed,  which  words  must  be  in 
eSect  interpolated,  upon  the  construction  contended  for. 

The  clause,  therefore,  may  well  be  regarded  as  providing 
for  a  distinct  and  independent  offence, — one  essential  to  the 
protection  of  the  government  against  fraudulent  claims ;  and 
which  consists  in  the  transmission  or  presentation  of  false  or 
counterfeit  papers  to  any  officers  of  the  government  in  support 
of  an  account  or  claim,  with  intent  to  defraud. 

The  case  is  within  the  mischief  intended  to  be  guarded 
against ;  and,  also,  within  the  words ;  and  we  think  uie  con- 
siderations urged,  founded  upon  the  form  and  structure  of 
the  general  provision,  though  plausible,  and  calculated  to 
excite  doubts,  not  sufBcient  to  take  it  out  of  them. 

A  genuine  instrument  containing  a  false  statement  of  facts, 
used  in  support  of  a  claim,  the  party  knowing  it  to  be  false, 
and  using  it  with  the  intent  to  defraud,  presents  a  case  not 
distinguishable  in  principle,  or  in  turpitude,  or  in  its  mis- 
chievous effects,  from  one  in  which  every  part  of  the  instru- 
ment is  fabricated ;  and  when  the  one  is  as  fully  within  the 
words  of  the  statute  as  the  other,  we  may  well  suppose  that 
it  was  intended  to  embrace  it. 

We  shall  direct,  therefore,  that  it  be  certified  to  the  court 
below,  that  the  acts  charged  in  the  said  instrument  to  have 
been  committed  by  the  aefendant  do  constitute  an  offence 
within  the  provisions  of  the  act  above  referred  to. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  and  on  the  points  and  ques- 
tions on  which  the  judges  of  the  said  Circuit  Court  were 
^Ao-t  opposed  in  opinion,  and  which  were  certified  to  this 
-'  oourt  for  its  ^opinion,  agreeably  to  the  act  of  Congresa 
in  such  case  made  and  provided,  and  was  argued  by  oounsaL 
On  consideration  whereof,  it  is  the  opinion  of  this  courti— * 
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Ist.  That  the  indictment  is  not  fatally  defeotiye  for  the 
reason  the  acts  charged  to  have  been  committed  by  the  defen- 
dant are  not  charged  to  have  been  committed  feloniously,  or 
with  a  felonious  intent ;  and, 

2d.  That  the  acts  charged  in  the  said  indictment  to  have 
been  committed  by  the  defendant  do  constitute  an  offence 
within  the  provisions  of  the  first  section  of  the  act  of  Con- 
gress, approved  March  Sd,  1828,  entitled  ^'An  act  for  the 
'punishment  of  frauds  committed  on  the  government  of  the 
United  States."  Whereupon  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  it  be  so  certified  to  the  said 
Circuit  Court. 


•  ■■•> 


Fbakoib  Surgbtt,  Apbllant,  v.  Pbteb  M.  Lafiob  and 

Edwabd  Whittlbsby. 

Where  an  "action  of  jactitation"  or  "slander  of  title"  was  brought  in  a 
state  court  of  Louisiana  and  removed  into  the  Circuit  Ck>nrt  of  the  United 
States  by  the  defendant,  who  was  a  citizen  of  Mississippi  (the  persons  who 
brooffht  the  action  being  in  possession  of  the  land  under  a  legal  title),  and 
the  defendant  pleaded  in  reconvention,  setting  up  an  equitable  title,  and  the 
court  below  decreed  against  the  defendant,  it  was  proper  for  him  to  bring 
the  case  to  this  court  by  appeal,  and  not  by  writ  of  error.^ 

This  case  distinguished  from  that  of  the  United  States  v.  Eing^  8d  and  7th 
Howard,  T73  and  844. 

Before  the  transfer  of  Louisiana  to  the  United  States,  the  Spanish  government 
was  accustomed  to  erant  lands  fronting  on  the  Mississippi  River,  and  reserve 
the  lands  behind  uiose  thus  granted  for  the  use  of  the  front  proprietors, 
who  had  always  a  right  of  preSnption  to  them. 

After  the  transfer.  Congress  recognized  this  right  of  preemption  by  several 
laws. 

In  18S2,  Concress  passed  an  act  (4  Stat,  at  L.,  534)  giving  to  the  proprietors  of 
any  tracts  bordering  on  a  river,  creek,  bayou,  or  water-course,  the  rifl^t  of 
preference  in  the  purchase  of  any  vacant  tract  of  land  adjacent  to  ana  hack 
of  his  own  tract,  provided  that  the  right  of  preemption  should  not  extend 
so  far  in  depth  as  to  include  lands  fit  for  cultivation  bordering  on  another 
river,  creek,  bayou,  or  wateiw^ourse,  and  provided  that  all  notices  of  claims 
shall  be  entered,  and  the  money  paid  thereon,  at  least  three  weeks  before 
such  i>eriod  as  may  be  designated  by  the  President  of  the  United  States  for 
the  public  sale  of  the  lands  in  the  township. 

The  last  proviso  cannot  be  construed  to  apply  to  a  township  where  the  lands 
had  already  been  exposed  to  sale  by  order  of  the  President  in  1829.  The 
act  having  been  passed  in  1882,  a  compliance  with  It  was  Impossible,  and  it 
must,  therefore,  be  construed  as  applying  prospectively  to  those  lands  whUdi 
had  not  been  exposed  to  public  sale. 

^GiTBD.  Walker  v.  DreviUe,  12  892;  Brewster  v.  Wak^Md,  Si  Id*. 
Wall,  442.  See  MeCoUum  v.  Eager,  118:  Thompson  v.  RaiUroad  Gm.»  6 
t  How.,  61;  Minor  v.  Tillotson,  Id.,    Wall.,  134. 
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The  flnt  prorlso  related  only  to  a  river,  creek,  bayou,  or  water-eoime  idikli 
mm  a  navigable  stream.  The  bayou  in  question  was  not  so,  as  is  shown  by 
the  eyidenoe  in  the  case,  and  also  by  the  fact  that  the  sections  of  land,  aa 
laid  out  by  the  public  surveyor,  cross  it.  When  the  surveyor  comes  to  navi- 
gable streams,  he  bounds  upon  the  shore,  and  makes  fractional  sections. 

In  ooder  to  bring  land  within  the  exception,  it  must  be  fit  for  cultivation,  and 
also  border  on  another  river,  Ac  The  circumstances  are  coupled  together, 
and  both  must  concur,  or  else  the  exception  does  not  apply. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

It  was  a  possessory  action  in  the  sense  of  the  Code  of  Prac- 
tice of  that  state,  oririnallj  commenced  by  Lapice  and  Whit- 
tleseyi  in  the  Ninth  District  Court  of  the  state  of  Louisiana, 
in  and  for  the  parish  of  Concordia,  against  Surgett,  who  was 
a  citizen  and  resident  of  the  state  of  Mississippi ;  and  at  whose 
request  it  was  removed  into  the  Circuit  Court  of  the  United 
States. 

On  the  21st  of  November,  1829,  Surgett  purchased  several 
lots,  from  number  28  to  number  85  inclusive,  in  township  6, 
range  9,  east,  in  the  Ouachita  district  in  Louisiana,  which  lots 
fronted  on  the  Mississippi  River. 

On  the  third  Monday  of  November,  1829,  the  President  of 
the  United  States  issued  a  proclamation,  offering  the  public 
lands  in  this  township  for  sale. 

On  the  15th  of  June,  1882,  Congress  passed  an  act  (4  Stat, 
at  L.,  584),  entitled  ^^  An  act  to  authorize  the  inhabitants  of 
the  state  of  Louisiana  to  enter  the  back  lands.''  This  act 
provided  that  every  person  who,  by  virtue  of  any  title  derived 
trom  the  United  States,  owns  a  tract  of  land  bordering  on  any 
river,  creek,  bayou,  or  water-course,  in  the  said  territory,  and 
not  exceeding  in  depth  forty  arpens,  French  measure,  shall  be 
entitled  to  a  preference  in  becoming  the  purchaser  of  any 
vacant  tract  of  land  adjacent  to,  and  back  of,  his  own  tract, 
not  exceeding  forty  arpens,  French  measure,  in  depth,  nor  in 
quantity  of  land  that  which  is  contained  in  his  own  tract,  at 
me  same  price  and  on  the  same  terms  and  conditions  as  are,  or 
may  be,  provided  by  law  for  the  other  public  lands  in  the  said 
state,  &c.,  &c.  1.  Provided,  however,  that  the  ri^ht  of  pre- 
emption granted  by  this  section  shall  not  extend  so  far  in 
depth  as  to  include  lands  fit  for  cultivation,  bordering  on 
another  river,  creek,  bayou,  or  water-course.  And  every  per- 
son entitled  to  the  benefit  of  this  section  shall,  within  three 
years  after  the  date  of  this  act,  deliver  to  the  register  of  the 
proper  land  office  a  notice,  in  writing,  stating  the  situation  and 
extent  of  the  tract  of  land  he  wishes  to  purchase ;  and  shall 
also  make  the  payment  or  payments  for  the  same,  at  the  time 
and  times  which  are  or  may  be  prescribed  by  law,  for  the  dia- 
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poeal  of  the  other  public  lands  in  the  said  state,  at  the  time  of 
his  delivering  the  notice  aforesaid  being  considered  as  the  date 
of  the  purchase.  2.  Provided,  also,  that  all  notices  of  claims 
shall  be  entered,  and  the  money  paid  thereon,  at  least 
three  weeks  before  such  period  as  *ma7  be  designated 
by  the  President  of  the  United  States,  for  the  public  sale  of 
the  lands  in  the  township  in  which  such  claims  may  be  situ- 
ated, and  all  claims  not  so  entered  shall  be  liable  to  be  sold  as 
other  public  lands,  &c.  And  if  any  such  person  shall  fail  to 
deliver  such  notice  within  the  said  period  of  three  years,  or 
to  make  such  payment  or  payments  at  the  time  above  men- 
tioned, his  right  of  preemption  shall  cease  and  become  void ; 
and  the  land  may  thereafter  be  purchased  by  any  other  person, 
in  the  same  manner  and  on  the  same  terms,  as  are,  or  may  be, 
provided  by  law  for  the  sale  of  other  public  lands  in  the  said 
state. 

On  the  14th  of  July,  1884,  a  part  of  the  land  lying  back  of 
the  lots  owned  by  Surgett  was  entered  at  the  land  office  by 
Whittlesey  and  one  Sparrow,  whose  interest  was  afterwai*d8 
purchased  by  Lapice. 

On  the  24th  of  February,  1885,  Congress  passed  another 
act  (4  Stat,  at  L.,  758),  extending  the  time  given  by  the  former 
act  to  one  year  from  the  15th  of  June  next. 

On  the  17th  of  March,  1886,  Whittlesey  entered  the  remain- 
ing portion  of  the  lands  back  of  Surgett's  lots. 

On  the  20th  of  May,  1886,  Surgett  made  application  to 
enter  the  lands  in  controversy,  which  had  been  taken  up  by 
Whittlesey  and  Sparrow,  and  by  Whittlesey.  At  the  same 
time,  he  made  a  tender  of  the  purchase-money,  which  was 
refused  by  the  receiver,  in  consequence  of  the  following 
indorsement  upon  the  application  by  the  register : — 

^^  By  reference  to  the  official  township  map,  it  will  be  seen 
that  the  land  called  for  in  the  above  application  is  such  as  is 
exempted  from  the  right  of  back  concession  (so  called)  by  the 
first  proviso  of  the  act  under  which  the  applicant  claims, 
which  reads,  Q  meaning  the  right  to  the  back  land,')  shall  not 
extend  so  far  in  depth  as  to  include  lands  fit  for  cultivation 
bordering  on  another  river,  creek,  bayou,  or  water-course. 
Now,  from  the  evidence  in  this  office,  the  land  embraced  in 
the  rear  of  the  above  lots  or  fractional  sections  is  fronting  on 
another  bayou,  and  that  the  same  is  fit  for  cultivation,  the  fact 
of  a  part  being  good  land,  above  or  during  high-water  mark, 
is  on  file  herewith.  Under  the  circumstances  of  the  case,  the 
hmd  called  for  in  part  has  been  entered  by  other  persons  as 
public  land,  subject  to  private  entry,  and  the  application  is 

61 


60  SUPREME    COURT. 


Suigett  V.  Lapioe  et  al. 


rejected,  so  &r  as  the  action  of  this  office  can  decide,  subject 
to  the  decision  of  the  department." 

On  the  10th  of  April,  1840,  Lapice  and  Whittlesey  filed  a 
petition  in  the  Ninth  District  Court  of  the  state  of  Louisiana, 
*S11  ^"^^^^  ^^  known  by  the  laws  of  that  state  as  an  ^^  action 
J  of  ♦jactitation,"  or  "slander  of  title."  The  petition 
^*  shows,  that  one  Francis  Surgett,  residing  in  Adams  county, 
in  the  state  of  Mississippi,  has  heretofore,  at  various  times, 
and  on  divers  occasions,  slandered  the  title  of  your  petitioners 
to  the  aforesaid  tracts  of  land,  and  still  continues  to  do  so,  by 
giving  out  in  speeches  and  otherwise,  and  public  proclaiming, 
that  he  the  said  Surgett  is  the  rightful  and  true  owner  of  said 
tracts  of  land,  and  not  your  petitioners ;  alleging  that  the  said 
Whittlesey  and  Sparrow  acquired  from  the  United  States  no 
legal  and  valid  right  thereto,  and  threatening  the  said  Spar- 
row and  your  petitioners  with  a  suit  to  recover  the  same; 
that  your  petitioners  and  the  said  Sparrow,  while  part  owners, 
have  frequently  requested  said  Surgett  to  desist  from  the 
slandering  their  title,  or  to  bring  suit  to  establish  his  own  title 
thereto,  if  any  he  has ;  but  he  has  refused,  and  still  refuses, 
either  to  desist  or  to  bring  suit  as  requested ;  that  said  acts 
of  the  said  Surgett  have  damaged  your  petitioners  five  hun- 
dred dollars." 

The  petition  then  pmys,  "  That,  after  due  proceedings  had, 
the  said  Surgett  be  ordered  to  set  forth  his  title  to  the  tracts 
of  land  descnbed  in  the  aforesaid  petition,  if  any  he  has,  and 
establish  it  contradictorily  with  your  petitioners;  that  unless 
he  produces  a  good  title  paramount  to  your  petitioners,  that 
judgment  be  rendered  in  their  favor,  quieting  them  in  their 
title  and  possession  of  said  land,  and  that  the  said  Surgett 
may  be  forever  enjoined  from  setting  up  any  claim  or  preten- 
sions to  the  same ;  that  your  petitionei'S  recover  five  hundred 
dollars  damages  against  the  said  Surgett,  and  the  costs  of  suit 
to  be  taxed,  and  for  general  relief  in  the  premises,  &c." 

On  the  10th  of  June,  1841,  Surgett,  being  a  citizen  and  resi- 
dent of  Mississippi,  removed  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana. 

On  the  8d  of  December,  1841,  Surgett  filed  his  answer,  in 
which  he  denied  altogether  that  the  petitioners  had  any  title 
to  the  lands,  but  claimed  that  the  title  was  in  himself.  The 
answer  then  proceeds  thus : — "  Respondent  pleads  in  recon- 
vention that  he  himself  is  the  true  and  lawful  owner  of  so 
much  of  the  said  lands  claimed  by  the  plaintiffs,  as  are  em- 
braced in  the  aforesaid  back  concessions  claimed  by  him,  and 
prays  that  ho  may  be  decreed  to  be  the  legal  owner  thereof, 
that  the  certificates  granted  by  the  comniissiouers  of  the  laud 
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offioe  to  Sparrow  and  Whittlesey,  or  either  of  them,  may  be 
avoided  and  annulled ;  and  that,  if  patents  have  already  issued 
in  their  favor  for  said  lands,  the  plaintiffis  may  be  decreed  to 
convey  all  their  right,  title,  and  interest,  by  virtue  of  said 
patents,  to  your  respondent ;  that  he  may  be  quieted  r^M 
in  his  title  and  possession  ♦thereof,  and  may  recover  '- 
judgment  against  said  plaintiffs  for  the  sum  of  one  thousand 
dollars  damages,  sustained  by  him  in  consequence  of  their 
illegal  pretensions,  and  for  general  relief  in  the  premises." 

Under  commissions  to  take  testimony,  thirteen  witnesses 
were  examined,  as  to  the  nature  and  character  of  the  bayou 
called  Mill  Bayou,  in  the  rear  of  Surgett's  lots.  It  is  impos- 
sible to  insert  all  this  evidence. 

On  the  7th  of  April,  1845,  the  Circuit  Court  passed  the 
following  decree: — 

"  The  court,  having  duly  considered  the  law  and  the  evi- 
dence in  this  case,  doth  now  order,  adjudge,  and  decree,  that 
the  plaintiffs  Lapice  and  Whittlesey  be  quieted  in  their  title 
to,  and  possession  of,  the  land  set  forth  and  described  in  their 
petition,  and  that  the  defendant,  Francis  Surgett,  be  for  ever 
enjoined  from  setting  up  any  claims  or  pretensions  to  the 
same.  It  is  further  ordered,  adjudged,  and  decreed,  that  the 
said  defendant  do  pay  the  costs  of  this  suit." 

From  this  decree  Surgett  appealed  to  this  court. 

The  case  was  argued  by  Mr.  Lawrence  and  Mr.  Janes^  for 
the  appellant,  and  Mr.  Brawn  and  Mr.  JohiMon  (Attorney* 
Grenerial),  for  the  appellee. 

The  points  raised  by  the  counsel  for  the  respective  parties 
were  the  following : — 

For  the  appellant. 

1.  Ai  to  jurisdiction. 

A  motion  has  been  made  to  dismiss  this  case  for  want  of 
jurisdiction,  because  (it  being  an  action  at  law,  and  not  a  suit 
or  proceeding  in  equity)  it  should  have  been  brought  here  by 
writ  of  error  and  not  by  appeal. 

This  was  a  petitory  action  oririnally  commenced  by  the 
appellees  in  the  State  Court  of  Louisiana,  in  the  manner 
authorized  by  the  laws  of  that  state,  and  removed  at  the 
instance  of  the  appellant  into  the  Circuit  Court  of  the  United 
States.  It  is  known  in  the  Louisiana  Code  as  an  ^^  action  of 
jactitation,"  or  *^  slander  of  title,"  and  may  be  brought  by  any 
one  having  a  colorable  title  to,  or  possession  of,  land  or  other 
property,  against  any  person  claiming  title  to  the  same,  to  com- 
pel the  latter  to  establish  his  title,  or  else  to  punish  him  for  the 
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slander.  If  the  fact  of  claiming  title  is  denied,  and  no  title  is 
asserted,  the  trial  is  upon  that  issue  alone,  and  would  undoubt- 
edly be  a  trial  at  law.  But  if  the  fact  of  the  supposed  slander 
is  admitted,  and  the  defendant  sets  forth  his  title,  the  original 
*^^1  action  is  at  an  end ;  the  answer  becomes  the  ground  of 
J  another  ♦suit  ;'the  former  defendant  becomes  the  actor, 
the  plaintiff,  and  the  trial  becomes  one  as  to  the  respective 
titles  of  the  parties  to  the  thing  in  controyersj.  And  it 
makes  no  dinerence,  according  to  the  Louisiana  practice, 
whether  the  defendant  in  the  suit  for  slander  commences  a 
new  suit  by  petition  founded  on  his  title,  or  whether  he  does 
it  by  his  answer  in  the  same  suit.  In  either  case,  it  is  in  sub- 
stance a  new  suit  and  another  trial.  Livinffston  y.  Hemumn^ 
9  Mart.  (La.),  656,  700,  722 ;  ffemt  y.  Seatan  et  al.,  14  La., 
160 ;  Millaudon  et  al  y.  McDonaugh^  18  Id,,  106 ;  Proctor  v. 
Michardsan  et  al,^  11  Id.,  188. 

When,  howeyer,  the  answer  is  made  the  groundwork  of  a 
new  suit  in  the  Circuit  Court  of  the  United  States,  where  the 
distinction  between  suits  at  law  and  suits  in  equity  is  estab- 
lished, the  character  of  the  suit  will  be  determined  by  the 
subject-matter  and  the  general  character  of  the  proceedings. 
If  the  controyersy  is  one  appropriate  exclusiyely  to  equity 
jurisdiction,  and  if  the  proceedings  partake  mostly  of  the 
character  of  equity  proceedings,  the  suit  is  one  in  equity,  so 
far  at  least  as  to  entitle  it  to  be  brought  up  to  this  court  by 
appeal  rather  than  by  writ  of  error.  MeOoUom  y.  Eager^ 
2  How.,  61 ;  ParUh  y.  EUU,  16  Pet.,  464 ;  Parsons  v.  Bedjfari 
et  al,  8  Pet.,  447. 

The  equity  jurisdiction  of  the  courts  of  the  United  States 
is  the  same  in  one  state  as  in  another  and  wholly  independent 
of  the  local  law  of  every  state,  without  distinction. 

Accordingly,  the  extension  of  a  common  law  remedy  to  an 
equitable  right,  by  the  local  law  of  any  state,  does  not  take 
away  the  equitable  remedy  proper  to  the  courts  of  the  United 
States.  1  Story  Eq.,  §§  67,  68 ;  8  Story  on  Const.,  606,  607, 
644,  646,  and  cases  there  cited. 

The  remedies  in  the  courts  of  the  United  States  must  be  at 
common  law  or  in  equity,  not  according  to  the  practice  of  the 
state  courts,  but  according  to  principles  of  common  law  or 
equity,  as  distinguished  and  defined  in  that  countiy  from  which 
we  derive  our  Knowledge  of  those  principles.  Robinson  v. 
CampheU,  8  Wheat.,  222. 

Being  a  case  which,  upon  general  principles,  is  a  pecvlium 
of  equity,  its  jurisdiction  in  the  Circuit  Courts  of  the  United 
States  was  not  taken  away  by  a  law  of  Massachusetts  giving 
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Uie  ooroinon  law  courts  jurisdiction  of  the  same  matter- 
UmUi  States  v.  Howland^  4  Wheat.,  115. 

By  parity  of  reason,  in  Pennsylvania  the  legal  remedy  by 
ejectment,  although  extended  by  state  law  and  practice  to 
equitable  titles,  cannot  be  sustained  on  such  title  in  the  Cir- 
cuit Court  of  the  United  States  in  that  state ;  but  the  plain- 
tiff *must  still  show  a  paramount  legal  title.  Swayze  r^tLA 
V.  Burke,  12  Pet.,  28.  See  Vatier  v.  ITinde,  7  Id.,  274;  ^  ^ 
Golden  v.  Prince^  8  Wash.  C.  C,  818 ;  PraU  v.  Nwrtham^ 
5  Mason,  95. 

All  these  principles  have  been  extended  and  applied  in  their 
utmost  latitude,  and  with  additional  illustratiouB,  to  Louisiana. 
See  Litnngnton  v.  Start/,  9  Pet.,  666 ;  S.  C,  18  Id.,  868 ;  Sx 
parte  PauUney,  12  Id.,  474 ;  Ex  parte  Myra  Clarke  Whitney^ 
18  Id.,  404. 

And  see  all  these  reviewed,  and  the  doctrine  reasserted,  in 
Q-aines  et  ux,  v.  Re^  et  al.,  15  Pet.,  9 ;  Gordon  v.  JBobartj  2 
Sumn.,  401. 

Lastly,  this  court  has.  decided,  in  effect,  that  the  United 
States,  in  conferring  chancery  jurisdiction  on  the  courts  in 
Louisiana,  have  imposed  no  foreign  law  on  the  state,  nor 
introduced  any  foreign  or  new  principle  of  jurisprudence. 
The  whole  innovation  went  no  further,  in  that  state,  than  a 
mere  change  in  the  mode  of  obtaining  a  judicial  end,  for  which 
the  local  law  is  there  supposed  to  afford  an  adequate  remed  v  in 
another  form.     Gaines  et  ux,  v.  Relf^  Chew^  et  a!.,  2  How.,  650. 

Although  in  Louisiana,  as  in  many  other  of  the  United 
States,  there  are  no  distinct  forums  of  law  and  equity,  yet  an 
equity  jurisprudence  (not  materially  distinguishable,  either  in 
its  principles,  in  its  practical  ends,  or  in  the  means  of  accom- 
plishing its  ends,  from  that  which  other  states  have  borrowed 
from  the  equity  system  of  England)  is  incorporated  with  the 
general  jurisprudence  of  the  state,  and  is  administered  by  the 
same  courts  and  the  same  remedies. 

Those  remedies,  in  their  practical  forms,  in  their  processes, 
and  in  their  reach  and  effect,  (though  not  precisely  conformed 
in  all  respects  to  the  rules  of  equity  practice  prescribed  to  the 
courts  01  the  United  States,)  are  fashioned  after  the  same 
model  aA  those  of  the  equity  side  of  the  English  Chancery 
styled  the  Forum  Roman  um  ;  and  are  quite  appropriate  to  all 
the  most  comprehensive  heads  of  equity  cognizable  in  the 
courts  of  the  United  States.  Civil  Code  of  Louisiana,  Art.  21, 
1958  to  1962,  recognitions  of  equity  eo  nomine. 

Actions  whereby  contracts,  &c.,  may  be  set  aside  by  the 
aetive  interference  of  the  court,  (over  and  above  the  universal 
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right  of  defence  on  equitable  grounds,)  as  effectually  and  exten- 
sively as  by  any  form  of  procedure  in  any  court  of  equity. 

C.  Code,  Art.  1864  to  1874,  2567  to  2678,  2684  to  2686, 
Lesion;  2496  to  2518,  Redhibition;  1841  to  1848,  NuUily 
resulting  from  Fraud ;  1876,  Contracts  vitiated  by  Fraud,  &c., 
may  be  avoided  either  by  exception  or  actions. 
*561  *Code  of  Practice,  Louisiana,  sections  treating  of 
-■  Petition  and  Citation,  Art.  170  to  207 ;  of  Conservatory 
Acts,  208,  209 ;  of  Sequestration,  269  to  288 ;  of  Injunction, 
296  to  809 ;  of  Appearance  and  Answer,  816  to  829 ;  of  Excep- 
tions, 880  to  846 ;  of  Interrogatories,  847  to  866 ;  of  Incidental 
Demands,  862  to  864 ;  of  Intervention,  889  to  894 ;  of  Parties 
to  Suits,  101 ;  of  Amendments,  419  to  440 ;  of  Trial  which  is 
regularly  on  hearing  before  the  court  and  only  allowed  by 
jury  9ub  modOy  476  to  492  and  498  et  %eq. 

1st.  The  subject-matter  of  this  suit  was  one  of  exclusive 
equity  jurisdiction.  Surgett  had  an  equitable  title  to  the  land 
in  controversy,  his  opponents  had  a  colorable  legal  title  and 
possession.  In  no  state,  (except  Pennsylvania,)  where  law  and 
equity  jurisdictions  are  distinct,  could  he  stand  for  one  moment 
in  a  court  of  law.  His  equitable  title  could  be  asserted  only 
in  a  court  of  equity  against  the  legal  title  of  his  adversaries. 

2d.  The  forms  of  proceeding  were  more  nearly  allied  to 
proceedings  in  chancery  than  to  proceedings  at  common  law. 
They  commence  by  petition,  in  which  the  ground  of  complaint 
and  relief  sought  are  set  forth.  The  defendant  is  ruled  to 
answer.  The  answer  admits,  denies,  or  avoids  the  facts  in  the 
petition,  or  sets  forth  new  matter  upon  which  the  defendant 
may  recover  if  sustained.  Interrogatories  are  filed.  The  case 
is  heard  by  the  court  on  the  facts  and  the  law,  and  ends  by  a 
decree.  See  Justice  McLean's  opinion  in  Parsons  v.  Becfford^ 
8  Pet.,  460. 

Now  it  is  not  incumbent  on  us,  who  appeal  from  these 
proceedings,  to  show  that  they  are  perfectly  regular  chancery 
proceedings  in  all  their  parts.  On  the  contrary,  we  contend 
that  they  are  not  so,  and  that,  on  the  principles  adopted  by 
this  court  in  Livingston  v.  Story^  9  Pet.,  682,  the  decree  should 
be  reversed.  All  that  it  is  incumbent  on  us  to  show  is,  that, 
whatever  these  proceedings  may  be  denominated  in  the  Louis- 
iana state  practice,  and  however  generally  they  may  be  used, 
they  partake  sufficiently  of  the  character  of  chancery  proceed- 
inffs  to  render  an  appeal  rather  than  a  writ  of  error  proper,  the 
subject-matter  being  one  of  equity  jurisdiction* 

2.   As  to  the  merits. 

On  the  2l8t  of  November,  1829,  Francis  Surgett  purchased 
lots  28  to  85  inclusive,  in  township  5,  range  9  east,  in  the 
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Ouachita  diBtrict,  Louisiana ;  said  lots  fronting  on  the 
rippi  River. 

On  the  15th  of  June,  1882,  Congress  passed  an  act  (4  Stat, 
at  L.,  584,^  giving  to  the  proprietors  of  any  tracts  "bordering 
on  any  river,  creek,  bayou,  or  water-course  "  in  the  r,.. 
territory,  *the  right  of  preference  in  the  purchase  of  *- 
any  vacant  tract  of  land  adjacent  to  and  back  of  his  own  tract, 
not  exceeding  forty  arpens,  French  measure,  nor  in  quantity 
of  land  that  contained  in  his  own  tract:  "Provided,  that  the 
right  of  preemption  granted  by  this  section  shall  not  extend 
so  far  in  depth  as  to  include  lands  fit  for  cultivation,  bordering 
on  another  river,  creek,  bayou,  or  water-course."  The  act 
required  that,  to  entitle  a  person  to  its  benefits,  he  should, 
within  three  years  from  the  passage  thereof,  make  application 
to  the  register  and  receiver,  and  make  payment  for  the  land. 
It  also  required,  that  when  any  public  offering  of  the  township 
for  sale  should  be  made  under  proclamation  of  the  President, 
the  preemptioner  should,  at  least  three  weeks  prior  thereto, 
give  notice  of  his  claim. 

On  the  24th  of  February,  1885  (4  Stat,  at  L.,  768),  Con- 
gress passed  an  act,  extending  the  time  given  by  the  act  just 
cited  to  the  15th  of  June,  1886. 

Before  the  expiration  of  the  last  mentioned  act,  to  wit,  on 
the  20th  of  May,  1886,  Mr.  Surgett  made  application  to  enter 
the  lands  now  in  controversy,  lying  immediately  back  of  his 
river  lots,  at  the  same  time  making  tender  of  payment  there- 
for ;  which  application  and  tender  were  refused,  on  the  ground 
that  the  land  sought  to  be  entered  bordered  on  a  bayou,  and 
was  fit  for  cultivation,  was  consequently  subject  to  private 
entry,  and  had  actually  been  entered  by  others.  By  reierence 
to  the  receiver's  receipts,  it  will  be  seen  that  a  portion  of  this 
land  had  been  entered  on  the  14th  of  July,  1884,  by  Edward 
Sparrow  and  Edward  Whittlesey,  jointly,  and  the  remainder 
by  Edward  Whittlesey  on  the  17th  of  March,  1886.  It  also 
appears  from  the  petition,  that  P.  M.  Lapice,  one  of  the 
appellees,  had  purchased  the  interest  of  Sparrow  in  the  land. 

From  this  state  of  facts  the  question  arises,  whether  the 
lands  so  entered  by  Sparrow  and  Whittlesey  were  subject  to 

Erivate  entry,  by  reason  of  their  being  fit  for  cultivation  and 
ordering  on  a  '*  bayou,"  or  whether,  on  the  contrary,  Mr. 
Surgett  had  not  a  full  right  of  preemption  to  these  lands,  and 
his  application  ought  not  to  have  been  received. 

For  the  appellant  it  will  be  maintained,  that  the  decree 
below  was  erroneous,  for  the  following  reasons : — 

1.  Because  the  evidence  contained  in  the  record  does  not 
•how  that  the  laud  in  controversy  bordered  on  any  ^  river, 
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creek,  bayou,  or  water-course/'  within  the  meaning  of  the  aet 
of  Congress,  dated  15th  June,  1882. 

It  is  especially  to  be  remarked,  that  most  of  the  witnesses 
who  describe  this  '^ bayou"  as  of  any  considerable  length, 
depth)  or  width,  speak  of  it  from  a  single  visit  in  the  spring 
*^71  ^^  *^®  y®*^  *1828,  during  a  freshet,  and  give  both  its 
•I  width  and  depth  as  measured  from  the  embankments 
that  enclose  it. 

It  is  variously  described  as  from  1  to  2|-  miles  long,  80  to 
80  feet  wide,  and  from  7  to  17  feet  deep  from  the  embank- 
ments. There  is  not  a  particle  of  evidence  that  it  is  navi- 
gable, or  a  perennial  stream.  On  the  contrary,  the  evidence 
shows  that  for  the  greater  part  of  the  year  it  is  drv ;  that  it  is 
at  no  time  a  running  stream,  except  from  overflows  of  the 
Mississippi,  or  heavy  rains. 

This  was  not  a  '^  bayou  "  within  the  meaning  of  the  law. 
In  the  Roman  civil  law,  it  is  laid  down,  that,  to  constitute  a 
river  or  running  stream,  as  contradistinguished  from  torrents 
and  temporary  water-courses,  the  flow  of  water  must  be  per- 
petual; though,  if  a  stream  which  usually  runs  throughout 
the  year  should  happen  to  be  dried  up  during  summer,  it 
would  not  cease  to  be  perennial,  any  more  than  a  stream 
which  usually  flows  only  during  winter  would  be  perennial 
because  of  an  extraordinary  flow  during  summer.  (Dig.,  lib. 
48,  tit.  12.) 

Again,  the  act  of  Congress  speaks  of  a  tract  of  land  *'  bor- 
dering "  on  a  river,  &c.  It  is  contended  that  a  fair  construc- 
tion of  this  law  does  not  apply  it  to  any  small  and  ins^nifi- 
cant  stream  which  may  pass  through  a  tract  of  land,  making 
no  difiFerence  either  in  the  figure  of  the  tract  or  the  computa- 
tion of  its  area;  but  that  ^^ bordering"  on  a  stream  has  refer- 
ence to  a  stream  which  makes  one  of  the  ^^  confines,"  outer 
edges,  or  exterior  limits,  of  the  tract.  A  "  tract  of  land,"  as 
that  expression  is  used  in  acts  of  Congress  in  relation  to 
public  lands,  means  some  legal  subdivision,  bounded  by  lines 
run  in  the  mode  prescribed  for  public  surveys.  So  the  word 
**  lands,"  as  used  in  this  act  of  1832,  must  mean  some  legal 
subdivisions  known  to  the  law.  If,  then,  a  stream  of  water 
should  run  through  such  "  tract  of  land  "  or  "  lands  "  without 
constituting  a  ^^  border  "  or  limit  to  the  same,  it  would  not  be 
within  the  act  in  question.  The  law  of  Congress  obviously 
had  reference  to  such  bodies  of  water  as  controlled  the  shape 
of  the  tract. 

Again,  the  history  of  this  anomalous  mode  of  surveying 
authorized  by  the  act  of  15th  June,  1832,  its  object,  and  the 
geographical  peculiarities  of  the  state  of  Louisiana,  all  show 
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that  the  purpose  of  the  act  was  to  deal  with  something  of 


more  importance  than  mere  swamps  or  drains. 
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•2  Whit's  Reoop.,  228,  235,  240,  276,  277,  state 
papers,  Public  Lands,  vol.  8,  p.  557.    Id.  2,  paragraph  2,  col. 
paper  880,  memorial  of  Louisiana. 

2.  If  there  were  proof  in  the  record  derived  from  the 
examination  of  witnesses,  it  would  not  be  admissible  for  the 
purpose  of  showing  that  Surgett  had  not  the  right  to  take 
these  tracts  as  back  preemptions,  in  view  of  the  fact  that  the 
Surveyor-General  (to  whose  discretion  it  was  committed)  had 
laid  them  out  in  square  sections,  had  not  noted  on  the  official 
plat  the  existence  of  any  such  body  of  water  as  is  within  the 
meaning  of  the  law,  as  he  was  required  to  do  if  any  such 
existed,  but  had  merely  indicated  by  a  line  the  existence  of 
some  nameless  and  insignificent  swamp  or  slough.  Act  March 
8d,  1811,  §  2,  (2  Stat,  at  L.,  662). 

8.  Suppo8in|(  the  swamp  or  slough  described  in  the  evi- 
dence, and  delineated  on  the  plat,  to  be  a  ^^  bayou "  within 
the  meaning  of  the  act  of  Congress,  still  the  decree  of  the 
Circuit  Court  was  wrong,  because  some  of  the  tracts  in  con- 
troversy (lots  No.  1  and  2  of  sec.  61)  did  not  border  on  this 
^^  bayou,"  taking  them  even  to  be  entire  tracts  as  they  were 
surveyed  and  patented.     (See  plat  A.) 

But  we  are  not  bound  to  treat  them  as  entire  tracts,  as  they 
have  been  surveyed  and  patented,  because  the  law  of  the  15th 
June,  1882,  (4  Stat,  at  L.,  534,)  itself  makes  provision  for  a 
re-survey  of  the  back  landis,  in  order  to  enable  the  front  pro- 
prietors to  avail  themselves  of  the  privilege  of  preemption. 
Now  if  these  back  lands  were  re-surveyed,  and  the  front  lots 
extended  back  in  the  manner  exhibited  in  plat  B,  not  one  of 
them  (except  lot  28)  could  be  said  to  include  lands  bordering 
on  this  ^^  bayou,"  or  through  which  this  bayou  runs,  unless 
the  bare  touching  at  a  single  point  would  exclude  the  land 
back  of  lot  29.  As  to  all  the  rest,  they  would  be  entirely 
dear  of  this  *^  bayou." 

4.  The  title  which  the  appellees  set  up  is  not  good,  inas- 
much as  the  original  patents  to  Whittlesey  and  farrow  do 
not  cover  the  land  in  controversy,  there  being  no  such  sec- 
tions, under  the  laws  of  the  United  States,  as  sections  num- 
bered 58,  59,  60,  and  61. 

The  first  law,  and  that  which  laid  the  foundation  of  the  land 
system,  was  the  ordinance  of  20th  May,  1785.  1  Birchard^s 
Compilation,  Land  Laws,  Opinions,  &c.,  p.  11. 

This  ordinance  pointed  out  the  mode  in  which  the  town- 
ships should  be  surveyed,  each  six  miles  square ;  that  the 
plaAs  should  be  marked  by  subdivisions  of  one  mile  square 
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eontaining  640  acres,  the  lines  thereof  to  be  parallel  to  the 
external  lines  of  the  township,  and  numbered  from  1  to  86, 
beginning  each  succeeding  range  of  the  lots  with  the  number 
next  to  that  with  which  the  preceding  one  concluded ;  and 
where  a  fractional  township  should  be  surveyed,  the  lots  pro- 
tracted thereon  should  bear  the  same  numbers  as  if  the  town- 
ship had  been  entire. 

»gg-|  •The  2d  section  of  the  act  of  18th  May,  1796,  (1 
-J  Stat,  at  L.,  467,  468,)  prescribes  the  precise  manner  in 
which  the  sections  in  townships  shall  be  numbered,  beginning 
with  the  number  one  in  the  northeast  section,  and  proceeding 
east  and  west,  alternately,  through  the  townships,  with  pro- 
gressive numbers,  till  the  thirty-sixth  be  completed. 

The  10th  section  of  the  act  of  8d  March,  1808,  (2  Stat,  at 
L..,  288,)  made  it  the  duty  of  the  surveyor,  appointed  to  sui^ 
vey  the  lands  south  of  Tennessee,  to  cause  the  same  to  be 
surveyed,  as  far  as  was  practicable,  into  townships,  and  sub- 
divided in  the  manner  authorized  and  directed  in  relation  to 
lands  lying  northwest  of  the  River  Ohio. 

The  7th  section  of  the  act  of  2d  March,  1806,  (2  Stat,  at 
L.,  829,)  extends  the  powers  of  the  surveyor  of  lands  south 
of  Tennessee  over  the  territory  of  Orleans,  and  directs  him 
to  survey  and  divide  the  lands  thereof  in  the  same  manner, 
(as  near  as  the  nature  of  the  country  will  admit,)  as  the  lands 
northwest  of  the  River  Ohio. 

Thus  far  the  mode  of  surveying  and  numbering  was  uni- 
form and  precisely  marked  out.  The  section  at  the  northeast 
corner  of  every  township  was  to  be  numbered  one,  and  all  the 
other  sections  were  to  be  numbered  in  regular  progression 
from  right  to  left,  and  left  to  right,  alternately,  to  the  thirty- 
sixth,  which  would  always  and  of  necessity  be  the  southeast 
section  of  the  township. 

The  2d  section  of  the  act  of  8d  March,  1811,  (2  Stat,  at  L., 
662,)  authorized  a  different  mode  of  surveying  those  lands 
which  lay  on  rivers,  creeks,  &c.,  but  did  not  authorize  any 
change  in  the  other  portions  of  the  townships,  and  such  has 
been  the  construction  of  the  land  office.  See  2  Birchard's 
Oomp.,  496 ;  Brown^a  Leasee  v.  OlementSy  8  How.,  660 ;  Jour- 
dan  et  al.  V.  Barrett  et  al,^  4  Id.,  169. 

6.  As  to  the  objection  made  by  the  judge  of  the  Circuit 
Court,  namely,  that  the  act  of  1882  was  not  applicable  to 
lands  which  had  at  that  time  been  already  offered  for  sale,  it 
is  submitted, — 

1st.  That  the  enacting  portion  of  the  law  is  of  the  most 
general  and  comprehensive  character. 

2d.  That  the  proviso,  requiring  a  notice  of  claim  to  be  filed 
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three  weeks  before  offering  of  the  land  at  public  sale,  was  not 
intended  as  an  exclusion  of  lands  which  had  been  already 
offered  from  the  operation  of  the  law,  but  simply  as  a  facility 
for  ascertaining  before  any  public  sale  what  lands  were  claimed 
as  back  preSmptions,  and  what  were  not,  so  that  it  could  be 
known  beforehand  what  lands  were  legally  subject  to  r*QQ 
sale  and  *what  were  not.  This  reason  not  applying  to  ^ 
lands  already  offered  at  the  date  of  the  act,  the  proviso 
requiring  three  weeks  notice  did  not  apply  to  them.  All  the 
preemption  laws  contain  a  similar  proviso.  Such  was  the 
construction  of  the  land  office.     2  Birchard's  Comp.,  578. 

The  enacting  clause  applied  to  all  public  unappropriated 
land.  The  proviso  in  question  was  applicable  only  to  such 
lands  as  had  not  been  offered. 

If  this  be  so,  then  Mr.  Surgett  had  a  right,  under  the  act  of 
16th  June,  1882,  at  any  time  prior  to  the  16th  of  June,  1885, 
to  file  his  application  to  enter  the  land  in  controversy. 

This  right  having  been  extended  to  the  16th  of  June,  1886, 
by  the  act  of  24th  of  February,  1886  (4  Stat,  at  L.,  758),  Mr. 
Surgett,  having  made  his  application  on  the  20th  of  May,  1886, 
was  consequently  within  the  time  prescribed  by  law,  and  his 
application  ought  to  have  been  admitted. 

Points  on  the  part  of  the  appellees. 

1.  That  this  cause  involves  legal  rights,  for  which  a  plain 
and  adequate  remedy  is  provided  by  the  ordinary  process  of 
the  common  law. 

2.  That  the  character  of  this  action,  which  is  essentially  an 
action  at  law,  is  not,  and  could  not  be,  changed  by  the  laws  of 
Louisiana  into  a  proceeding  in  equity,  in  the  United  Stetes 
Circuit  Court  in  Louisiana,  or  in  this  court. 

8.  That  this  cause  was  tried  in  the  Circuit  Court  as  a  court 
of  law,  and  not  according  to  the  forms  of  a  court  of  equity. 

4.  And  as  a  consequence  of  the  above  propositions,  the 
appellees  will  contend,  that,  this  being  a  cause  at  common  law, 
should  have  been  brought  up  to  this  court  by  writ  of  error,  and 
not  by  appeal,  and  that  this  appeal  should  be  dismiBsed. 

5.  At  the  trial  below,  and  after  it  had  commenced,  the 
appellant  applied  for  a  continuance  of  the  cause,  which  was 
refused  by  the  court.  To  this  refusal  the  appellant  excepted. 
The  appellees  will  contend  that  the  court  decided  oorreotly 
in  refusing  the  continuance,  and  that  such  a  refusal  is  not  a 
ground  for  an  exception  or  appeal. 

6.  The  appellees  will  contend  that  the  diagram  marked  B, 
offered  in  evidence  by  the  appellant,  and  mentioned  in  the 
second  bill  of  exceptions,  was  rightly  rejected  by  the  court. 
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7.  That  there  is  no  error  in  the  opinion  of  the  ooiirt  in  die 
third  bill  of  exceptions. 

8.  That  the  only  questions  open  on  this  appeal  are  those 
raised  by  the  bills  of  exception. 

^^^  ^  9.  That  the  appellant,  not  having  shown  that  he  had 
^^J  any  *title  to  the  sections  28,  29,  80,  81,  82,  and  88,  at 
the  time  (to  wit,  the  26th  of  May,  1886)  when  he  claimed  to 
purchase  the  property  in  dispute  from  the  register  of  the  land 
office,  as  bacK  concessions  to  said  sections,  and  not  haying 
shown  that  he  acquired  any  title  to  said  sections  until  the 
15th  of  June,  1887,  his  application  was  rightly  rejected  by  the 
register  of  the  land  office. 

10.  That  the  application  of  the  appellant  to  purchase  the 
back  concessions,  oeing  indefinite,  and  not  showing  the  extent 
of  the  land  which  he  claimed  to  purchase,  was  not  such  as  is 
required  by  law,  and  was  rightly  rejected  by  the  register. 

11.  That  the  right  to  purchase  back  concessions  is  confined 
to  owners  of  front  tracts  which  do  not  exceed  forty  arpens, 
French  measure,  in  depth,  and  the  appellant  not  having  shown 
what  is  the  depth  of  his  front  tract,  has  not  established  his 
right  to  any  back  concessions. 

12.  That  the  register  of  the  land  office,  having  decided 
against  the  claim  of  the  appellant,  his  decision  is  conclusive, 
so  far,  at  least,  as  this  case  is  concerned,  or,  if  not  conclusive, 
is  correct. 

18.  That  the  appellant  did  not,  at  the  time  of  his  applioa* 
tion,  make  payment  or  a  legal  tender  for  the  back  concessions 
claimed  by  nim. 

14.  That  the  land  in  controversv  is  fit  for  cultivation,  and 
borders  on  the  Mill  Bayou,  which  is  sufficiently  large  and 
deep  to  drain  the  adjoining  country,  and  render  it  fit  for  culti- 
vation, and  that  said  land  therefore  cannot  be  claimed  as  a 
back  concession. 

15.  That  the  land  in  controversy  was  offered  at  public  sale, 
in  pursuance  of  a  proclamation  of  the  President,  on  the  third 
Monday  of  November,  1829,  and  was  therefore  not  liable  to  be 
claimed  as  a  back  concession. 

Additional  point  of  the  appellees : — 

16.  A  part  of  the  land  in  question,  was  purchased  by  the 
appellees,  or  those  under  whom  they  claim,  on  the  14th  of 
Jidy,  1884.  They  will  therefore  contend,  that  they  had 
obtained  a  vested  title  thereto  at  the  time  of  the  passwe  of 
the  act  of  24th  February,  1835,  ch.  24  (4  Stat,  at  L.,  758), 
which  could  not  be  divested  by  the  application  of  the  appel- 
lant made  on  the  20th  of  May,  1886. 

See  l^ampsan  v.  Schlatter^  18  La.,  119,  and  Act  of  16tix 
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June,  1882,  ch.  140  (4  Stat,  at  L.,  584) ;  2  Birchaid's  Land 
Laws,  727. 

The  appellees  will  cite  the  following  authorities  in  support 
of  the  first  fifteen  points  made  by  them. 

♦On  the  1st  point.  1  Starkie  Sland.  (2d  Am.  ed.),  [•62 
marginal  ps^es  2  and  191. 

On  the  2d  point.  Livingston  v.  Herman^  9  Mart.  (La.), 
718;  2  Cond.  R.,  40;  Thompson  v.  Schlatter,  18  La.,  119; 
McDonogh  v.  JUtllaudon,  8  How.,  698 ;  U.  S.  v.  King^  8  Id., 
778 ;  Code  of  Practice  of  La.,  p.  8,  art.  80,  p.  90,  art.  874, 
10,  art.  41  and  48,  p.  12,  art.  44;  Vidal  v.  Duplantier,  7  La.,  p. 
46  (8  N.  S.,  106^  ;  Povltney  v.  CecU,  8  La.,  422 ;  7  How.,  846 ; 
Constitution  ox  U.  S.,  art.  8,  §  2,  and  art.  7  of  Amendments ; 
Act  of  Congress  of  24th  Sept.,  1789,  ch.  20,  §  16  (1  Stat,  at 
L.,  82) ;  Act  of  26th  May,  1824,  ch.  181,  §  1  (4  Id.,  62) ; 
Parsons  v.  Bedford,  8  Pet.,  488,  446 ;  Livingston  v.  Story,  9  Id., 
682;  Minor  v.  TiUotson,  2  How.,  892;  PhiUips  t.  Preston,  6 
Id.  278  289. 

On  the  8d  point.  Act  of  24th  Sept.,  1789,  ch.  20,  §  12  (1 
Stat,  at  L.,  79) ;  Stat,  of  18  Ed.  I.,  ch.  81 ;  1  Saund.  PL  & 
Ev.,  817  and  818 ;  Mayhew  v.  Soper,  10  Gill  &  J.  (Md.),  866 ; 
PhiUips  V.  Preston,  5  How.,  278,  289. 

On  the  4th  point.  Act  of  24th  Sept.,  1789,  ch.  20,  §  22  (1 
Stat,  at  L.,  84) ;  Act  of  8d  March,  1808,  ch.  98,  §  2  (2  Id., 
244);  San  Pedro,  2  Wheat.,  182;  Wardy.  G^regory,  7  Pet., 
688 ;  Parish  v.  Mlis,  16  Pet.,  461. 

On  the  6th  point.  Sims  y.  Hundley,  6  How.,  1 ;  2  Chit. 
Gen.  Pr.,  672;  Mellish  y.  Richardson,  9  Bing.,  126  (28  E.  C. 
L.,  276). 

On  the  6th  point.  Act  of  18th  May,  1796,  ch.  29,  §  2  (1 
Stat,  at  L.,  464) ;  Act  of  8d  March,  1808,  ch.  40,  §  10  (2  Id., 
244);  Act  of  8d  March,  1881,  ch.  116,  §  6  (4  Id.,  498);  1 
Greenl.  Ey.,  2d  ed.,  §§  601,  602. 

On  the  7th  point.    The  acts  cited  under  the  6th  point,  and 

I  Greenl.  Ey.,  §§  440,  441. 

On  the  8th  point.    88th  Rule  of  Court ;  Armstrong  y.  Toler, 

II  Wheat.,  277;  Pennock  y.  Dialogue,  2  Pet.,  16;  Carver  y. 
Astor,  4  Id.,  1;  ex  parte  Martha  Bradstreet,  4  Id.,  102;  Mag- 
niae  y.  Thompson,  1  Id.,  848 ;  Gh^egg  y.  Lessee  of  Sayre  and 
Wife,  8  Id.,  244;  Act  of  24th  April,  1820,  §  2;  Act  of  10th 
May,  1800,  8  7. 

On  the  9th,  10th,  and  11th  points.  Act  of  16th  Jxme^ 
1882,  ch.  140  (4  Stat,  at  L.,  684). 

On  the  10th  point,  also,  9  La.,  67. 

On  the  12th  point.  Act  of  16th  June,  1882,  oh.  140  (4 
BtRt  at  Ln  684),  and  act  of  24th  Feb.,  1886,  oh.  24  (4  Idn 
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758).    The  appellants  will  also  rely  on  the  decision  of  the 
Secretary  of  the  Treasury  affirming  the  decision  of  the  regis- 

*Aft1  ^^  ^^  ^^^  ^^^^  office  in  this  case,  and  will  cite  the 
J  *decision  of  the  Secretary  of  the  Treasury  on  the  18th 
of  Marchy  1889,  in  the  case  of  Robert  Ford  and  others.  Bttg- 
nell  V.  Brodericky  18  Pet.,  450. 

On  the  18th  point.  Act  of  15th  June,  1882,  ch.  140  (4 
Stat,  at  L.,  584). 

On  the  14th  point.  Act  of  8d  March,  1811,  ch.  46,  §§  5 
and  10  (2  Stat,  at  L.,  668,  665)  ;  Act  of  15th  June,  1882,  ch. 
140  (4  Id.,  584) ;  Act  of  24th  April,  1820,  ch.  51,  §  8  (8  Id., 
566). 

On  the  15th  point.  The  same  acts  referred  to  in  the  pre- 
ceding point,  and  Thompson  v.  Schlatter^  13  La.,  119. 

17th.  The  appellees  will  also  contend  that  the  petitory 
action  instituted  by  the  appellant  in  this  case  cannot  be  main- 
tuned  on  the  equitable  title  set  up  by  him.  United  States  t. 
~    r,  7  How.,  846 ;  S.  C,  8  Id.,  778. 


Authorities  cited  by  the  counsel  for  the  appellants,  in  reply. 

The  following  acts  of  Congress  were  cited  in  reply  to  the 
twelfth  point  in  the  brief  of  the  appellees,  to  show  that,  in 
those  preemption  laws  where  the  decision  of  the  register  and 
receiver  has  been  treated  as  conclusive,  the  power  of  decision 
has  been  expressly  given  to  the  registers  and  receivers  to 
determine  the  fact  of  occupancy  and  cultivation,  without  any 
appeal  from  their  decision. 

Act  of  81st  March,  1808,  §  2  (2  Stat,  at  L.,  480).  Act  of 
29th  May,  1880  (4  Id.,  420),  upon  which  the  language  of  the 
court  in  Wilcox  v.  Jackson^  18  Pet.,  498,  was  founded.  Act 
of  22d  June,  1888  (5  Id.,  251),  which  was  a  continuation  of 
the  last-cited  act.  Act  of  19th  June,  1884  (4  Id.,  678);  also 
a  continuation  of  the  act  of  1830.  Act  of  4th  Sept.,  1841, 
§  11  (5  Id.,  456). 

In  the  laws  granting  back  preSmptions  in  Louisiana,  there 
is  no  power  of  determination  given  to  the  register  and  receiver. 

The  Circular  issued  from  the  treasury  department,  June 
19th,  1801  (2  Birchard's  Comp.,  226),  will  be  cited  to  show 
that  the  abstract  on  page  53  and  the  extract  from  the  Sales 
book,  page  54,  of  the  record,  were  required  by  the  instruc- 
tions from  the  general  land  office,  and  properly  offered  in 
evidence. 

Also,  Commissioner's  Instructions  to  Register,  New  Orleans, 
&c.,  2  Birchard's  Comp.,  374.  Mr.  Haywood  to  Registers 
and  Receivers,  2  Id.,  465.  Circular  to  Registers  and  Receiv- 
ers, June  15,  1821  (2  Id.,  314).  And  especially'  the  ciroul|ur 
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of  Ttli  Jnne,  1820,  nnder  the  cash  system.     (Certified  copj 
from  general  land  ofBce.) 

♦The  letter  of  Land  Commissioner  to  Registers  and     [♦64 
Reoeiyers  in  Louisiana,  in  relation  to  the  Act  of  15th 
June,  1882,  will  be  referred  to.     2  Birchard's  Comp.,  578. 

Reference  is  also  made  to  the  last  paragraph  of  the  Circu- 
lar of  5th  September,  1821,  (2  Birchard's  Corap.,  856,  to 
show  that  the  certificates  of  the  register  and  the  receiver's 
receipts  were  to  bear  the  same  numbers,  and  were  to  be  issued 
in  all  instances  in  regular  numerical  order. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

1.  On  the  facts  appearing  in  the  record,  a  motion  was  made 
to  dismiss  the  suit  for  want  of  jurisdiction,  because  it  was 
brought  here  by  appeal,  which  brings  before  the  revising  court 
all  the  evidence ;  whereas,  had  a  writ  of  error  been  brought, 
such  parts  of  the  evidence  only  could  have  been  considered 
as  were  presented  by  bills  of  exception.  This  motion  has 
been  held  up  for  a  length  of  time,  and  is  now  considered  with 
the  merits,  and  the  inquiry  standing  in  advance  of  the  merits 
is,  whether  the  appeal  shall  be  dismissed.  The  suit  was  com- 
menced in  a  state  District  Court  according  to  a  prescribed 
form  of  practice  in  Louisiana,  and  removed  by  the  defendant 
from  the  state  court  to  the  Circuit  Court  of  the  United 
States,  where  the  same  mode  of  pleading  and  practice  was 
necessarily  pursued  that  would  have  been,  had  the  cause  con- 
tinued in  the  state  court,  and  been  there  adjudged ;  it  there- 
fore comes  here  as  an  anomalous  case. 

The  proceeding  was  commenced  by  Lapice  and  Whittlesey ; 
they  asked  to  have  a  cloud  removed  from  their  title,  which 
they  alleged  was  embarrassed  by  a  pretended  and  illegal  claim 
of  Surgett  to  a  back  concession,  of  anterior  date  to  their  title, 
and  for  the  same  land.  Surgett  came  in,  and  set  forth  his 
claim ;  it  was  purely  equitable  in  its  character,  in  the  sense 
of  the  term  "equity,"  as  denominated  in  the  Constitution 
and  acts  of  Congress ;  this  claim  Surgett,  (by  a  petition  in 
his  answer,)  by  way  of  reconvention,  asked  to  have  enforced 
against  Lapice  and  Whittlesey.  He  thereby  became  com- 
plainant. The  character  of  Lapice  and  Whittlesey's  title  is 
not  in  controversy ;  both  sides  admit  that  it  is  a  legal  and 
valid  title  on  its  face,  and  as  against  the  United  States  indis- 
putable ;  but  Sureett  sets  up  a  right  of  preference  to  entry  of 
the  same  land  at  toe  time  when  the  entries  were  made  under 
which  Lapice  and  Whittlesey  claim,  and  the  question  is,  how 
was  the  Circuit  Court  to  deal  with  the  matter  when  an  appeal 
or  writ  of  error  was  demanded,  as  the  one  or  the  other  the 
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judge  was  oompelled  to  allow ;  he  was  called  on  for  a  decree 
•AAl  "^7  *®^^^  p&^>  ^  on  bill  and  cross-bill  in  an  ordinary 
J  onanoery  proceeding,  and  did  decree  that  Lapice  and 
WhitUesey  should  be  quieted  in  their  title  to,  and  possession 
of,  the  land  in  controversy,  and  that  Sui^ett  should  be  for 
ever  enjoined  from  setting  up  any  claim  or  pretension  to  the 
same;  and  so  he  might  have  decreed  the  other  way;  and 
although,  by  the  laws  of  Liouisiana,  a  jury  might  have  been 
called  in  a  state  court  to  aid  in  ascertaining  the  facts,  yet  as 
none  was  required  by  the  parties  in  the  Qrcuit  Court,  and 
the  cause  was  heard  by  the  court  alone,  and  a  decree  ren- 
dered, we  think  the  mere  fact  that  a  state  court  might  employ 
a  jury  does  not  affect  the  character  of  the  proceedings  actu- 
ally had  in  the  Circuit  Court.  In  other  states,  juries  are  fre-. 
quently  employed  by  the  chancellors  when  hearing  causes,  as 
in  Kentucky,  where  it  is  required  by  a  statute ;  yet  if  an 
ordinary  suit  in  equity  was  removed  from  a  state  court  to  the 
Circuit  Court  (United  States),  in  a  district  where,  by  the 
state  statutes,  a  jury  was  required  to  find  contested  facts ; 
still  the  Circuit  Court  would  not  be  required  to  resort  to  a 
jury,  nor  could  it  do  so.  And  we  take  occasion  here  to  say, 
that,  had  the  Circuit  Court  submitted  the  cause  to  a  jury  in 
this  instance,  we  should  have  deemed  it  improper,  although 
demanded  by  either  side.  Our  opinion,  therefore,  is,  that 
there  was  litigated  in  the  Circuit  Court  a  mere  equitable  title, 
in  a  form  impressed  on  the  proceeding  in  a  state  court,  and  a 
decree  pronounced  as  a  court  of  equity  would  have  done  in  a 
regular  course  of  proceeding  in  chancery ;  and  that  the  merits 
of  the  cause  could  only  be  reviewed  on  appeal. 

But  as  several  cases  have  been  dismissed  from  this  court 
because  they  were  brought  here  by  appeal  instead  of  a  writ 
of  error,  it  is  insisted  that  this  rests  on  the  same  grounds  of 
those  that  have  been  dismissed,  and  the  case  of  me  United 
tSUUes  Y.  King,  (8  and  7  How.,  773  and  844)  has  been  much 
relied  on  to  show  that  this  cause  cannot  be  brought  here  by 
appeal.  But  that  was  not  an  action  of  title  to  quiet  the 
plaintiff  in  possession  of  his  land,  but  was  a  petitory  action 
brought  by  the  United  States  to  recover  land  which  was  in 
the  possession  of  the  defendant,  and  to  which  the  United 
States  claimed  a  legal  title.  The  suit  was  in  the  nature  of 
an  ejectment  in  a  court  of  common  law,  and  was  therefore 
strictly  an  action  at  law,  and  in  no  respect  analogous  to  a  pro- 
ceeding in  equity  to  remove  a  cloud  from  the  title  of  a  party 
who  not  only  holds  the  legal  title,  but  is  also  actually  in  pos- 
session of  the  land  in  dispute ;  and  as  the  United  States  can- 
not be  sued  in  reconvention,  if  the  defendant  had  claimed  an 
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equitable  title  in  that  case,  it  would  haye  been  no  defenoe, 
^because  he  could  not  make  the  United  States  a  defen-  rmttn 
dant,  and  himself  a  plaintiff,  by  a  suit  in  reconvention.  ^ 
The  whole  proceedings  were  necessarily  proceedings  at  law, 
and  could  therefore  oe  removed  by  writ  of  error  only,  and 
not  by  appeal.  And  substantially  of  the  same  character  were 
all  the  oases  relied  on  by  counsel  to  dismiss  this  appeal ;  none 
of  them  resembled  the  case  before  us  in  any  material  degree, 
—certainly  not  enough  to  govern  it, — and  the  jurisdiction  is 
consequentiy  sustained. 

2.  We  come  in  the  next  place  to  discuss  the  merits ;  and 
here  some  general  considerations  present  themselves.  On  the 
first  settlement  of  Lower  Louisiana,  the  nature  of  the  country 
imposed  on  the  governments  who  successively  held  it  a  pecu- 
liar policy  in  granting  land  to  individual  proprietors ;  the  Mis* 
sissippi  River  overflowed  its  banks  annually,  and  to  overcome 
this  impediment  to  cultivation,  and  to  reclaim  the  back  lands, 
heavy  embankments  had  to  be  thrown  up  on  the  sides  of  the 
river,  so  as  to  keep  the  water  at  flood-tide  within  the  channel ; 
and  these  embankments  had  to  be  connected  and  continuous 
for  a  great  distancer  otherwise  the  whole  country  would  be 
submerged ;  and  the  king's  domain  was  resorted  to  as  a  means 
of  securing  the  country  from  overflow,  and  of  reclaiming  it  to 
a  great  extent;  and  individual  proprietors  were  relied  on  to  do 
that  which,  in  other  countries  at  all  similarly  situated,  was  a 
great  national  work ;  and  it  is  matter  of  surprise  how  much 
the  policy  accomplished  with  such  feeble  and  questionable 
means.  The  grants  were  not  large,  and  fronted  on  the  river 
only  to  the  extent  of  from  two  to  eight  arpens  as  a  general 
rule,  and  almost  uniformly  extended  forty  arpens  back;  to 
these  front  grants  the  Spanish  government  reserved  the  back 
lands,  to  another  depth  of  forty  arpens ;  and  although  few  if 
any  grants  were  made  of  back  lands  in  favor  of  front  proprie* 
tors,  still  they  were  never  granted  by  the  Spanish  government 
to  any  other  proprietor,  but  used  for  the  purpose  of  obtaining 
fuel  and  for  pasturage  by  the  front  owners,  so  that,  for  all 
practical  purposes,  they  were  the  beneficial  proprietors ; — sub- 
ject  to  the  policy  of  levees,  and  of  guarded  protection  to  front 
owners.  We  took  possession  of  Lower  Louisiana  in  1804.  In 
1806,  commissioners  were  appointed,  according  to  an  act  of 
Congress,  to  report  on  the  French  and  Spanish  claims  in 
that  section  of  country,  and  by  the  act  of  April  21st,  1806,  it 
was  made  a  part  of  their  duty  ^'  to  inquire  into  the  nature 
and  extent  of  the  claims  which  may  arise  from  a  right,  or 
supposed  right,  to  a  double  or  additional  concession  on  the 
bacK  of  grants  or  concessions  heretofore  made,"  previous  to 
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the  transfer  of  *goyernroent,  ^^and  to  make  a  speoial  report 
thereon  to  the  Secretary  of  the  Treasury,  which  report  wall 
be  by  him  laid  before  Congress,  at  their  next  ensuing  session. 
And  the  lands  which  may  be  embraced  by  such  report  shall 
not  be  otherwise  disposed  of,  until  a  decision  of  Congress 
shall  have  been  had  thereon.'' 

The  commissioners  were  engaged  nearly  six  years  in  the 
various  and  complicated  duties  imposed  on  them,  and  then 
reported,  that,  by  the  laws  and  us^es  of  the  Spanish  goyem- 
ment,  no  front  proprietor  by  his  own  act  could  acquire  a  right 
to  land  farther  back  than  the  ordinary  depth  of  rorty  arpens, 
and  although  that  government  invariably  refused  to  grant  the 
second  depth  to  any  other  than  the  front  proprietor,  yet  noth- 
ing short  of  a  grant  or  warrant  of  survey  from  the  governor 
could  confer  a  title  or  right  to  the  land ;  wherefore  they  re- 
jected claims  for  the  second  depth,  as  not  having  passed  as 
private  property  to  the  front  proprietor  under  the  stipulations 
of  the  treaty  by  which  Louisiana  was  aoqub^d.  As  by  the 
Spanish  policy  and  usages  the  front  owner  had  reserved  to 
him  a  preierence  to  become  the  purchaser  of  the  second  depth, 
Congress  by  the  fifth  section  of  the  act  of  March  8, 1811,  pro- 
vided that  every  person  who  ^^  owns  a  tract  of  land  bordering 
on  any  river,  creek,  bayou,  or  water-course,"  in  the  territory 
of  Orleans,  **  and  not  exceeding  in  depth  forty  arpens,  French 
measure,  shall  be  entitled  to  a  preference  in  becoming  the  pur- 
chaser of  any  vacant  tract  of  land  adjacent  to,  and  back  of,  his 
own  tract,  not  exceeding  forty  arpens,  French  measT:re,  in 
depth,  nor  in  quantity  of  land  that  which  is  contained  in  his 
own  tract,  at  the  same  price,  and  on  the  same  terms  and  condi- 
tions, as  are,  or  may  be,  provided  by  law  for  the  other  public 
lands  in  the  said  territory."  And  inasmuch  as  the  oount^  had 
not  to  any  material  extent  been  prepared  for  sale  in  the  ordi- 
nary mode  by  public  surveys,  it  was  made  the  duty  of  the  princi- 
pal deputy  surveyor  of  each  of  the  two  districts  in  the  Orleans 
territory,  to  cause  to  be  surveyed  the  preference  rights  claimed 
under  the  act ;  and  where,  by  reason  of  bends  m  the  river, 
bayou,  creek,  or  water-course  on  which  a  front  tract  bordered, 
and  where  there  were  similarly  situated  tracts,  so  that  each 
claimant  could  not  obtain  a  quantity  equal  to  his  front  grant, 
it  was  made  the  duty  of  the  surveyor  to  divide  the  vacant 
land  between  the  several  claimants  in  such  manner  as  to  him 
might  appear  most  equitable.  To  gratify  preemptions  claims 
secured  by  the  act,  no  township  surveys  in  advance  of  an 
entry  were  contemplated,  as  they  could  not  be  regarded  did 
*681  ^^y  exist ;  and  as  the  act  was  limited  to  three  yean' 
'  duration,  *little  of  the  country  was  likely  to  be  mat 
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yeyed  before  the  time  for  making  entries  expired.  By  the 
seventh  section  of  the  act  of  May  11, 1820,  the  fifth  section 
of  the  act  of  March  8, 1811,  was  renewed,  and  continued  in 
force  until  May  11, 1822 ;  and  by  the  act  of  June  15, 1882, 
the  act  of  1811  was  again  renewed  for  three  years,  with  some 
slight  amendments ;  and  by  the  act  of  February  24, 1886,  the 
time  was  further  extended  to  June  15, 1836. 

The  township  where  the  land  in  dispute  is  situated  was 
offered  for  sale,  according  to  the  President's  proclamation,  in 
November,  1829;  and  as  Surgett  first  offered  to  make  his 
entry  in  1886,  it  is  insisted  that,  after  the  lands  in  the  town- 
ship were  offered  at  public  sale,  no  entry  founded  on  a  pre- 
ference right  was  allowable  at  the  land  office ;  and  such  was 
the  opinion  of  the  court  below,  and  is  one  of  the  reasons 
assigned  for  rejecting  Surgett's  claim.  The  act  of  1882  pro- 
vides, that  the  claimant  shall  deliver  his  notice  of  claim  to  the 
register  of  the  proper  land  office,  stating  the  extent  and  situa- 
tion of  the  tract  he  wishes  to  purchase,  and  shall  make  pay- 
ment ;  but  it  has  this  proviso, — that  all  notices  of  claim  shall 
be  entered,  and  the  money  be  paid  thereon,  at  least  three 
weeks  before  such  period  as  may  be  designated  by  the  procla- 
mation of  the  President  for  the  sale  of  the  public  lands  in  the 
township  where  such  claim  may  be  situated ;  and  all  claims 
not  so  entered  shall  be  liable  to  be  sold  as  other  public  lands. 
The  proviso  was  an  exception  to  a  general  law  giving  a  right 
of  entry ;  it  was  prospective,  having  reference  to  future  public 
sales,  and  not  to  lands  that  had  been  previously  offered,  and 
remained  unsold ;  Surgett  could  not  comply  with  the  condi- 
tion, nor  had  it  any  application  to  such  a  case  as  his  claim 
presents. 

The  manifest  object  of  Congress  was  to  disembarrass  public 
sales  by  barring  preference  rights  that  would  be  a  cloud  on 
the  title  of  lands  thus  offered. 

The  foregoing  construction  being  the  one  adopted  by  the 
departments  of  public  lands  soon  after  the  act  of  1832  went 
into  operation,  we  should  feel  ourselves  restrained,  unless  the 
error  of  construction  was  plainly  manifest,  from  disturbing  the 
practice  prescribed  by  the  Commissioner  of  the  General  Land 
Office,  acting  in  accordance  with  the  opinion  of  the  Attorney- 
General,  ana  which  had  the  sanction  of  the  Secretary  of  the 
Treasury  and  of  the  President  of  the  United  States. 

The  court  below  rejected  Surgett*s  claim  to  enter  the  back 
land  on  another  ground.  The  acts  of  Congress  securing  the 
preference  contain  an  exception, — '^  that  the  right  of  pre-emp 
tion  shall  not  extend  so  far  in  depth  as  to  include  lands  p«^g 
fit  for  *cultivation  bordering  on  another  river,  creek,     ^ 
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bayoa,  or  water-course.*'  And  the  question  is,  To  what  des- 
cription of  wateivcourse  did  the  legislature  refer?  The  enact- 
ing clause  provides  that  every  person  who  owns  a  tract  of  land 
"bordering**  on  any  river,  creek,  bayou,  or  water-course,  shall 
have  the  right  of  pre-emption  to  the  back  land.  The  act  of 
1811  has  been  construed,  in  the  department  of  public  lands, 
for  nearly  forty  years,  to  mean  that  those  owners  whose  lands 
fronted  on  a  navigable  stream  were  only  provided  for ;  and 
that  the  word  "  border,"  both  in  the  enacting  clause  and  in 
the  exception,  meant  to  front  on  a  navigable  water-course ; 
that  is  to  say,  such  waters  as  are  described  in  the  third  section 
of  the  act  of  February  20th,  1811,  by  which  Louisiana  was 
authorized  to  form  a  state  constitution  and  government,  by 
which  act  the  River  Mississippi,  and  the  navigable  rivers  and 
waters  leading  into  the  same,  or  into  the  Gulf  of  Mexico,  were 
declared  to  be  common  highways,  and  for  ever  free,  as  well  to 
the  inhabitants  of  the  said  state,  as  to  other  citizens  of  the 
United  States. 

Similar  provisions  as  respects  navifi^able  waters  are  common 
to  other  states  where  there  are  public  lands,  and  the  practice 
has  been  uniform  to  survey  and  sell  the  lands  "bordering"  on 
navigable  streams  as  fractional  sections ;  nor  is  the  channel 
ever  sold  to  a  private  owner.  Of  necessity,  it  had  to  be  left 
almost  exclusively  to  the  department  of  lands  executing  the 
public  surveys  to  ascertain  what  stream  was  navigable,  and 
should  be  bordered  by  fractions  and  reserved  from  sale ;  and, 
on  the  other  hand,  what  waters  were  not  navigable,  and  should 
be  included  in  square  sections,  and  the  channel  sold.  The 
registers  and  receivers  were  bound  by  recorded  returns  of  the 
surveyors,  (as  a  concluded  fact,)  to  sell  according  to  the  sur- 
vevs,  nor  could  the  register  and  receiver  be  allowed  to  hear 
evidence  contradicting  the  surveys,  as  to  whether  the  waters 
included  by  them  were  or  were  not  navigable.  Subject  to 
this  state  of  the  law,  Surgett  offered  (20th  May,  1886)  to 
enter  the  back  land  to  front  numbers  28,  29,  80,  81,  82,  and 
88;  making  989y^  acres,  which  lots  adjoin,  and  were  included 
in  one  patent,  together  with  two  other  lots,  Nos.  84  and  85, 
also  adjoining  on  the  south,  to  which  he  did  not  claim  any 
back  land ;  that  is  to  say,  he  claimed  989Y||f  acres  as  a  back 
concession  to  a  patent  of  1,308^}^  acres,  so  as  to  extend  the 
six  lots  first  named;  and  if  neither  the  bayou,  nor  the  exist- 
ence of  previous  entries,  bi  ^.  J  in  the  way,  he  had  a  clear  right 
to  enter.  Sparrow  and  Wiiittieseys  entries  were  in  part 
fractions,  not,  however,  produced  by  having  bordered  on  a 
stream,  but  because  they  adjoined  front  lots  on  the  Mississi^tp^ 
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Riyer  not  surveyed  *in  squares,  but  according  to  the  seoond 
section  of  the  act  of  March  8, 1811. 

In  surveying  township  number  five,  the  Mill  Bayou  was 
entirely  disregarded,  and  the  surveys  of  sections  and  qnarteiv 
sections  were  made  in  rectangular  figures,  and  laid  down  and 
sold  across  that  water,  the  channel  of  which  was  granted  In 
part  to  Sparrow  and  Whittlesey,  and  in  part  to  others.  Ac- 
cording to  the  rules,  therefore,  by  which  the  register  and 
receiver  were  governed,  they  had  no  right  to  refuse  Snrgett's 
entry  for  the  reason  that  the  land  bordered  on  another  navi- 
gable stream. 

How  far  the  powers  of  the  court  below  extended  to  contra- 
dict the  public  surveys  and  records  of  the  land  office,  we 
refrain  from  discussing  in  this  case,  as  the  parties  on  the  one 
side  and  on  the  other  affirmatively  appealed  to  a  court  of  jus- 
tice to  decide  the  fact,  whether  the  bayou  was  of  the  descrip- 
tion contemplated  by  the  acts  of  Congress,  and  a  water-course 
on  which  lands  could  front.  It  is  oetween  two  and  three 
miles  long,  and  drains  swamps,  and  a  shallow  pond,  or  rather 
lagoon ;  its  greatest  width  is  from  seventy  to  eighty  feet  from 
bank  to  bank,  and  the  channel  in  part  is  some  fifteen  feet 
deep  from  the  top  of  its  banks ;  but  at  no  time  of  the  year 
has  it  any  claims  to  be  a  navigable  stream,  being  nearly  dry 
for  a  greater  portion  of  the  year,  having  no  running  water,  or 
any  water  in  it,  except  stagnant  pools ;  it  is  an  ordinary  drain 
of  the  Mississippi  swamp,  and  of  shallow  ponds,  ifear  its 
mouth,  at  the  Mississippi  River,  there  is  a  levee, — and  so 
there  is  one  near  to  the  pond,  at  its  farther  end  from  the 
river ;  both  levees  being  on  lands  granted  to  Surgett.  Before 
the  lower  levee  was  constructed,  there  had  been  a  mill  for 
grinding  erected  on  the  bayou,  which  gave  it  the  name  it 
Bears ;  the  flow  of  water  was  then  from  the  Mississippi  River 
through  this  outlet  to  the  swamp,  in  times  when  the  river  waa 
high.  But  it  was  never  fit  for  any  purpose,  as  a  channel 
through  which  commerce  could  be  carried  on  by  water.  The 
ground  of  defence  must  therefore  fail,  that  the  lands  entered 
by  Sparrow  and  Whittlesey  bordered  on  a  bayou,  and  were 
within  the  exception  of  the  act  of  1832. 

The  Circuit  Court  also  held  that  the  back  land  was  proved 
to  be  fit  for  cultivation,  and  being  so,  was  excepted  from  the 
enacting  clause  giving  a  preference  of  entry.  The  exception 
is,  ^'  that  the  right  of  pre-emption  shall  not  extend  so  &r  in 
depth  as  to  include  lands  fit  for  cultivation  bordering  on 
another  river,  creek,  bayou,  or  water-course."  There  is  no 
break  in  the  sentence,  and  we  hold  that  Congress  clearljr 
intended  to  make  a  single  exception,  whereas  the  court  below 
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divided  the  ^claase  cited  into  two  exceptions ;  excluding  a 
preference  right,  first,  if  a  bayou,  &c.,  intervened;  and, 
secondly,  if  tiie  land  was  fit  for  cultivation,  whether  there 
was  a  navigable  water  in  its  rear,  or  not. 

We  only  deem  it  necessary  on  this  head  to  say,  that,  from 
1811  to  this  time,  the  general  land  ofiSce  has  construed  the 
exception  as  being  single,  requiring  that  the  back  land  should 
border  on  another  navigable  stream ;  and  also,  that  it  should 
be  fit  for  cultivation,  before  the  preference  of  entry  could  be 
denied ;  and  we  take  occasion  here  to  declare,  that,  unless 
this  uniform  construction  for  so  long  a  time  by  the  land  de- 
partment was  most  manifestly  wrong,  we  should  not  feel  our- 
selves at  liberty  to  disturb  it,  as,  by  doing  so,  titles  might  be 
shaken,  and  confusion  produced. 

For  the  reasons  stated,  it  is  ordered  that  the  decree  of  the 
Circuit  Court  be  reversed,  and  that  the  cause  be  remanded  to 
that  court,  with  directions  to  enter  a  decree  for  the  plaintiff 
in  reconvention,  Surgett ;  and  that  court  is  directed  to  cause 
a  survey  to  be  made  under  its  supervision,  laying  off  the  back 
land  to  lots  Nos.  28,  29,  30,  81,  S2,  and  88,  according  to  the 
practice  in  use  in  like  cases  in  the  surveyors'  offices  in  Louis- 
iana. And  it  is  further  ordered,  that  said  Surgett  may  be 
decreed  to  be  the  legal  owner  of  said  land,  to  the  extent  that 
the  lands  of  said  Peter  M.  Lapice  and  the  heirs  of  Edward 
Whittlesey  interfere  with  a  survey  legally  made  of  said  back 
lands ;  and  that  said  Lapice  and  the  representatives  of  said 
Whittlesey  be  decreed  to  convey  to  said  Francis  Surgett  such 
parts  of  the  lands  included  in  the  survey  as  are  embraced  by 
any  of  the  entries  or  patents  set  forth  in  the  original  petition 
of  said  Lapice  and  Whittlesey;  and  that  said  Surgett  may  be 
quieted  in  his  title  and  possession  of  the  lands  hereby  decreed. 
And  it  is  further  ordered,  that  said  Lapice  and  Whittlesey's 
representatives  recover  from  said  Francis  Surgett  after  the 
rate  of  one  dollar  and  twenty-five  cents  per  acre,  for  all  the 
land  that  they  are  deprived  of  by  this  decree,  with  interest  on 
said  sum  after  the  rate  of  five  per  centum  per  annum  from  the 
10th  day  of  May,  1886,  until  paid ;  and  that  said  amount  shall 
be  ordered  to  be  paid  forthwith  into  court,  subject  to  the  order 
of  said  Lapice  and  Whittlesey's  representatives ;  nor  shall  said 
decree  be  executed  until  the  money  is  paid.  And  it  is  further 
ordered,  that  said  Lapice  and  Whittlesey's  representatives 
shall  pay  the  costs  of  the  appeal  to  this  court ;  but  that  the 
costs  of  the  Circuit  Court,  which  have  already  accrued,  and 
such  as  may  hereafter  accrue,  shall  be  adjudged  by  the  court 
*721  ^^^^^)  ^^  ^  future  hearing,  as  law  and  justice  may 
-'  require.  And  it  is  further  ordered,  that  in  •all  mat 
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ters  that  may  arise  in  said  cause,  and  in  respect  to  which  no 
special  directions  are  given  by  this  decree,  the  Circuit  Court 
snail  proceed  according  to  the  law  and  equity  of  the  various 
matters  presented,  without  being  restrained  by  this  decree. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  Circuit  Court  of  the  United  States,  for  the 
District  of  Lfouisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  ordered,  that  the  decree  of  the  Circuit 
Court  be  reversed,  and  that  this  cause  be  remanded  to  that 
court,  with  directions  to  enter  a  decree  for  the  plaintiff  in 
reconvention,  Surgett ;  and  that  court  shall  cause  a  survey  to 
be  made  under  its  direction,  laying  off  the  back  land  to  lots 
Nos.  28,  29,  80,  81, 82,  and  88,  according  to  the  practice  in  use 
in  like  cases  in  the  surveyors'  offices  in  Louisiana.  And  it  is 
further  ordered,  that  said  Surgett  may  be  decreed  to  be  the 
legal  owner  of  said  land,  to  the  extent  that  the  lands  of  said 
Peter  M.  Lapice  and  the  heirs  of  Edward  Whittlesey  interfere 
with  a  survey  legally  made  of  said  back  lands,  and  that  said 
Lapice  and  the  representatives  of  said  Whittlesey  be  decreed 
to  convey  to  said  Francis  Surgett  such  parts  of  the  lands 
included  in  the  survey  as  are  embraced  by  any  of  the  entries 
or  patents  set  forth  in  the  original  petition  of  said  Lapice  and 
Whittlesey ;  and  that  said  Surgett  may  be  quieted  in  his  title 
and  possession  of  the  lands  hereby  decreed.  And  it  is  further 
ordered,  that  said  Lapice  and  Whittlesey's  representatives 
recover  from  said  Francis  Surgett  after  the  rate  of  one  dollar 
and  twenty-five  cents  per  acre  for  all  the  land  that  they  are 
deprived  of  by  this  decree,  with  interest  on  said  sum  after  the 
rate  of  five  per  centum  per  annum,  from  the  10th  day  of  May, 
1886,  until  paid ;  and  that  said  amount  shall  be  ordered  to  be 
paid  forthwith  into  court,  subject  to  the  order  of  said  Lapice 
and  Whittlesey's  representatives ;  nor  shall  said  decree  be 
executed  until  the  money  is  paid.  And  it  is  further  ordered, 
that  said  Lapice  and  Whittlesey's  representatives  shall  pay 
the  costs  of  the  appeal  to  this  court ;  but  that  the  costs  of  the 
Circuit  Court  which  have  already  accrued,  and  such  as  may 
hereafter  accrue,  shall  be  adjudged  by  the  court  below,  on  a 
future  hearing,  as  law  and  justice  may  require.  And  it  is 
further  ordered,  that  in  all  matters  that  may  arise  in  said  cause, 
and  in  respect  to  which  no  special  directions  are  given  by  this 
decree,  the  Circuit  Court  shall  proceed  according  to  the  law 
and  equity  of  the  various  matters  presented,  without  being 
restrained  by  this  decree. 
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^BHiBB  M .  Nathan,  Plaintiff  in  bbbob,  v.  Thb  Statb 

OF  LoxnsiANA. 

a  tftx  imposed  by  a  state  upon  all  money  or  exchange  broken  is  not  void  for 
repugnance  to  the  constitutional  power  of  Congress  to  regulate  commerce. 

Foreign  bUls  of  exchange  are  instruments  of  commerce,  it  is  true;  but  so  also 
are  the  products  of  affriculture  or  manufactures,  over  which  the  taxing 
power  of  a  state  extenoiB  until  they  are  separated  from  the  general  mass  of 
property  by  becoming  exports.^ 

A  state  has  a  right  to  tax  its  own  citizens  for  the  prosecution  of  any  particu- 
lar business  or  profession  within  the  state.  *^ 

Banks  deal  in  bills  of  exchange,  and  this  court  has  recognized  the  power  of  a 
state  to  tax  banks,  where  there  is  no  clause  of  exception  in  their  charters. 

^CrrsD.  ataU  Tonnage  Tax  Ca9€8,  Id.,  118;  Peik  v.  Chicago  dc  R,  B. 

12WalL,  21«S;  Transportation  Co.  v.  Co,f  Id.,  164;  Harrigan  v.  Connecti- 

WTieeling,  0  Otto,  279;    Trademark  cut  River  Lumber  Co.,  120  Mass.  580; 

CoMju  10  Id.,  95.  8.  c.  37  Am.  Rep.,  887;  Boardman  ▼. 

^'Tne  grant  of  commercial  power  to  Lake  Shore  dc,  B,  R.  Co.,  84  N.  T., 

Congress  does  not  contain  any  terms  157. 

whicn  expressly  exclude  the  states  It  is  well  settled  that  the  power  to 
from  exercising  an  authority  over  its  regulate  commerce,  ftTJwting  in  Con- 
subject-matter  *  «  *  and  the  states  gress,  does  not  include  the  means  by 
may  legislate,  in  the  absence  of  con-  which  commerce  is  carried  on  within 
gressional  regulations.  *  *  «  What-  a  state.  7^  Passaic  Rrid^/es.  8  Wall., 
ever  subjects  of  this  power  are  in  782  ( App. ) ;  Halderman  v.  Beckwith^ 
their  nature  national,  or  admit  only  4  McLean,  286;  United  States  v.  The 
of  one  miiform  system,  or  plan  of  Bright  Star,  8  Int.  Rev.  Rec,  ISO. 
regulation,  may  justly  be  said  to  be  of  But  the  state  law  must  not  attempt 
such  a  nature  as  to  require  exclusive  to  tax.  the  importing  into  the  state 
legislation  by  Congress;"  but  where  from  a  foreign  country,  Cook  v.  Penn- 
the  subject  is  local,  and  not  national,  sylvaniOj  7  Otto,  606,  (where  a  tax  on 
and  "  is  likely  to  be  the  best  provided  auction  sales  of  Imported  goods  was 
for,  not  by  one  system,  or  phui  of  reg-  imposed).  S.  P.  Jrumer  v.  State,  55 
ulations,  but  by  as  many  as  the  legis-  Md.,  240;  or  the  exporting  from  the 
lative  discretion  of  the  several  states  state  to  a  foreign  country,  or  the  stat- 
should  deem  applicable  to  the  local  ute  will  be  void.  Almy  v.  State  of 
peculiarities  "  of  the  several  states,  the  Cal^omia,  24  How.,  169. 
doctrine  of  the  exclusive  power  of  *  Applied.  Paul  v.  VirginicL,  8 
Congress  cannot  be  maintained,  and  Wall.,  184.  Cited.  Ward  v.  Mary^ 
all  such  matters  may  be  constitution-  land,  12  Wall.,  428;  KirUand  v.  Hoteh- 
ally  regulated  by  state  laws.  Cooley  kiss,  10  Otto,  409;  Wiggins  Ferry  Co. 
V.  Boardqf  Wardens  qf  Philadelphia,  v.  East  St.  Louis,  102  HI.,  574;  Cor- 
12  How.,  299.  ComiMtre  Gibbons  v.  son  v.  State,  57  Md.,  266.  *'No  state 
Ogden,  9  WheaX.,!;  Mobile  County  Y.  can,  consistently  with  the  Federal 
Urnball,  12  Otto,  691.  Constitution,  impose  upon  the  pro- 

Until  some  action  is  taken  by  Con-  ducts  of  other  states,  brought  therein 

ffress,  the  legislation  of  a  state,  not  for  sale  or  use,  or  upon  citizens  be- 

mrected  against  conmierce  in  any  of  cause  engaged  in  the  sale  therein,  or 

its  regulations,  but  relating,  generally,  the  transportation  thereto,  of  the  pro- 

to  the  rights,  duties,  and  liabilities  of  ducts  of  other  states,  more  onerous 

dtizens,  is  of  obligatory  force  within  public  burdens  or  taxes  than  it  im* 

its  territorial  jurisdiction,  although  it  poses  upon  the  like  products  of  its 

may  indlrectlv  and  remotely  affect  the  own  countir.''    [Reviewing  many  au- 

operations  of   foreign  or  inter-state  thorities.]  Qtw  v.  Rattimore,  10  Otto» 

eommerce,  or  persons  engaged  there-  434,  439.    S.  P.  Higgtiu  v.  Cask^  ^ 

In.    Sherlock  et  oLy.  AU&g,  admr..  Lime,  180  Mass.,  1. 

SOtto,  99:  &  P.  JTiMii  v.  lUkuds,  4  State  laws  taxing,  (by  means  of  a 
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This  case  was  brought  up  from  the  Supreme  Ck>urt  of  the 
state  of  Louisiana^  by  a  writ  of  error  issued  uuder  the  twenty** 
fifth  section  of  the  Judiciary  Act. 

On  the  26th  of  March,  1842,  the  state  of  Louisiana  passed 
an  act  to  increase  the  revenue  of  the  state,  the  ninth  section 
of  which  provided  that  ^'  each  and  every  money  or  exchange 
broker  shall  hereafter  pay  an  annual  tax  of  9260  to  the  state, 
in  lieu  of  the  tax  heretofore  imposed  on  them." 

On  the  8d  of  February,  1846,  Isaac  T.  Preston,  the  Attor- 
ney-General of  the  state,  filed  a  petition  in  the  District  Court 
of  the  first  judicial  district,  stating  that  A.  M.  Nathan  was 
justly  indebted  to  the  petitioner  in  the  sum  of  9260,  for 
pursuing  or  having  lately  pursued,  within  the  year  1848,  the 
business  of  a  money  and  exchange  broker.  The  petition  then 
prayed  that  he  might  be  cited  to  appear  and  answer,  and  be 
condemned  to  pay ;  also  that  he  might  answer  the  following 
interrogatories  under  oath,  viz. : — 

**  Were  you  a  broker,  as  above  stated,  in  1848  ? 

**'  Did  you  or  not  receive  brokerage  or  commissions  ? 

^  State  clearly  the  nature  of  the  same ;  whether  received  in 
money  transactions.*' 

The  same  process  was  pursued  to  collect  the  tax  for  1844. 

On  the  19th  of  April,  1846,  the  two  suits  were  consolidated 
and  the  defendant  answered  as  follows : — 


^The  defendant  for  answer  denies  generally  all  the  allega* 


Ueense  foe)  the  sale  within  their  lim-  riee  or  forwards  goods  beyond  the  lim- 
its, of  ardent  spirits,  imported  or  do-  its  of  the  state.  Osborne  y.  Mobile^ 
mestic,  in  less  than  specified  qnanti-  16  Wall.,  470.  But  compare  State  y. 
ties,  are  oonstitutional.  The  Lieenee  American  Xag^eae  Co,,  7  Biss.,  227. 
OoMty  5  How.,  604.  The  fact  that  And  telegraph  companies  doing  bnsi- 
Congress  has  imposed  a  license  tax  ness  in  part  in,  and  in  part  ^thout 
makes  no  difference.  Pervear  y.  Comr  the  state.  West,  Uidon  TeL  Co.  y. 
monweaUhf  5  WalL,  476.  But  a  state  State,  66  Tex.,  814.  And  drummers, 
law  which  taxes,  exduslyely,  sales  of  and  merchants  who  trayel  soliciting 
goods  of  foreign  origin,  thereby  dis-  orders.  Ex  parte  Robinaan,  12  Key., 
criminating  in  fayor  of  home  produ«>-  268.  But  see  to  the  contrary,  if  a  dic- 
tions, is  unconstitutional  and  yoid.  crimination  is  made  between  agents 
Welton  y.  State  qf  Missaurij  X  Otto,  to  sell  goods  which  are  the  products 
276.  See  also  Cook  y.  Pennsyleafiia,  of  the  state,  and  salesmen  of  goods 
7  Id.,  666.  brought  from  other  states.  Webber 
Foreign  insurance  companies  may  y.  VvrgMaj  13  Otto,  844.  Compare 
be  constitutionally  compelled  to  pay  Coreon  y.  State.  67  Md.,  261:  Ifotoa 
iieense  fees  for  the  priyilege  of  trans-  Machtne  Co.  v.  Cagey  OBaxt.  (Tena. ), 
acting   business  within  a  particular  618. 

state.  Paul  y.  Virginia,  8  Widl.,  168;  In  Mager  y.   Grima.  poet  *400,  a 

Ducat  y.  Chicago,  10  Id.,  410;  Liver-  succession  tax  imposed  by  the  state  of 

pooi  Ins.  Co.  y.  Massachusetts,  Id.,  Louisiana,  upon  persons  not  oitlieiis 

MCI    Aa4  see  People  y.  Nat.  Fire  of  the  United  States,  and  not  domi- 

Ins.  Co.,  27  Hun  CN.  T.),  188.    So  ciled  in  the  sUte,  was  held  constitn- 

may  an  express  company  which  car-  tional. 
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tions  in  the  plaintiff's  petition  contained.  And  farther  answisp- 
ing,  he  says,  that  so  much  of  such  parts  of  *  An  act  to  increase 
the  revenue  of  the  state,'  under  and  by  virtue  of  which  this 
suit  is  brought  to  recover  of  this  defendant  the  tax  therehy 
imposed  upon  the  business  of  a  money  and  exchange  broker, 
and  especially  the  ninth  section  thereof,  particularly  referred 
to  in  the  plaintiff's  petition,  so  far  as  the  said  section  and  act 
41,.^-.  impose  a  tax  on  that  part  of  the  business  of  a  money 
-I  and  exchange  *broker  which  consists  in  buying  and 
selling  exchange,  the  same  is  contrary  to  and  in  violation  of 
so  much  and  such  parts  of  the  Constitution  of  the  United 
States  as  give  to  Congress  the  exclusive  power  to  regulate 
commerce,  and  prohibit  to  the  states  all  interference  with  the 
power  so  granted,  and  forbid  them  to  impose,  without  consent 
of  Congress,  any  duty  on  imposts  or  exports. 

*^  And  so  far  as  the  said  section  and  act  imposes  a  tax  on  that 
part  of  the  business  of  a  money  and  exchange  broker  which 
consists  in  buying  and  selling  money  or  foreign  coin,  or  other 
currency,  the  same  is  contrary  to  and  in  violation  of  so  much 
and  such  parts  of  the  Constitution  of  the  United  States  as 
gives  to  Congress  the  exclusive  power  *  to  coin  money,  regu- 
late the  value  thereof,  and  of  foreign  coin.' 

^*  And  so  far  as  said  section  imposes  a  tax,  not  uniform  in 
amount  with  other  state  taxes  on  occupations,  respondent 
avers,  that  the  same  is  contrary  to  so  much  of  the  treaties, 
laws,  and  Constitution  of  the  United  States  as  reserve  and 
gruarantee  to  the  inhabitants  of  Louisiana  all  the  rights, 
advantages,  and  immunities  of  citizens  of  the  United  States, 
particularly  that  of  uniform  taxation ;  and  to  so  much  of  said 
Constitution  as  reserves  to  the  people  of  the  several  states 
all  powers  not  delegated  to  the  states  respectively,  or  to  the 
Union. 

**  Wherefore  he  prays,  that  the  plaintiff's  demand  be  dis< 
missed,  with  costs,  and  for  all  other  and  general  relief  whioh 
his  case  may  require. 

(Signed,)  Riohabd  Hekby  Wildb, 

DefenianCt  Attamep. 
^  A.  K.  Josephs. 

^  H.  H.  Stbawbridgb.'* 

A.  M .  Nathan,  defendant,  for  answer  to  the  interrogatories 
to  him  propounded  in  the  above  entitled  suit,  says: — 


^  I  was  a  money  and  exchange  broker  in  1848  and  1844 ; 
I  received  a  brokerage  or  commissions  on  money  and  bills  of 
exchange  sold  by  my  agency. 
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**  I  will  state  clearly  the  nature  of  the  same.  My  basiness, 
like  that  of  money  and  exchange  brokers  in  general,  consists 
exolnsiyely  in  negotiating  and  enecting  for  others  the  purchase 
and  sale  of  exchange  on  other  states  or  foreign  countries. 
During  the  thirty  years  that  I  have  been  a  money  and  ex- 
change broker,  I  believe, — nay,  I  am  certain, — ^that  I  have 
never,  as  such,  sold  a  single  bill  drawn  from  one  point  of 
Louisiana  on  another. 

*^«  I  make  myself  acquainted  with  the  current  market  rttn^ 
value  of  exchanges.  The  purchasers  and  the  sellers  ^ 
both  resort  to  me  for  information  on  the  state  of  the  market 
of'  exchanges,  and  make  me  their  common  agent  in  the  pur- 
chase and  sale  of  bills,  which  are  purchased  for  the  purpose 
of  making  remittances  to  foreign  parts,  and  usually  so  remitted 
immediately.  On  and  out  of  the  price  of  each  bill,  I  receive 
a  percentage  or  commission,  varying  from  one  fourth  to  one 
eighth  of  one  per  cent.,  which  is  commonly  paid  on  settlement. 
It  is  the  same  in  money  transactions. 

(Signed,)  A.  M.  Nathan.'* 

On  the  7th  of  June,  1845,  the  District  Court  decreed  that 
the  state  of  Louisiana  should  recover  of  the  defendant,  A.  M. 
Nathan,  the  sum  of  five  hundred  dollars,  and  costs  of  suit. 

An  appeal  was  had  to  the  Supreme  Court  of  Louisiana, 
which,  on  the  15th  of  December,  1845,  affirmed  the  judgment 
of  the  District  Court.  The  defendant  sned  out  a  writ  of  error, 
and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr,  WUde  (in  a  printed  argument),  for 
the  plaintiff  in  error,  and  Mr.  Ooxe,  for  the  defendant. 

Mr,  WUde  contended,  that  the  law  of  Louisiana  was  repug- 
nant to  the  Constitution  of  the  United  States,  because  it 
interfered  with  the  exclusive  power  of  Congress  to  regulate 
commerce. 

Congress  has  the  exclusive  power  to  regulate  commerce. 
The  power  to  regulate  implies  the  power  to  preserve.  An 
unlimited  power  to  tax  is  a  power  to  destroy.  A  state  cannot 
have  the  power  to  impair  or  destroy  that  which  Congress  has 
the  power  to  preserve  and  regulate :  therefore,  a  state  cannot 
tax  the  insti  aments  whereby  Congress  exercises  its  constitu- 
tional powers.    4  Wheat.,  428,  482. 

Exchange  is  a  necessary  instrument  of  commeroe.  4 
Wheat.,  147 ;  18  Pet.,  681,  548,  568,  606. 

The  mind  cannot  conceive  the  possibility  of  oanying  on 
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oMimeroe,  in  the  present  state  of  the  world,  without  bills  of 
exofaanee. 

A  bill  drawn  in  one  state,  on  the  citizen  of  another,  is  a 
foreign  bill.     Buckner  y.  FirUey^  2  Pet.,  586. 

The  sole  business  of  plaintiff  in  error,  therefore,  is  buying 
and  selling  foreign  exchange.     See  answer  to  interrogatories. 

There  is  not  a  particle  of  testimony  that  he  deals  in  domes- 
tic exchange,  or  in  money.  The  court,  consequently,  in 
*7f)l  A<lju^^^S  against  him,  could  only  hare  proceeded,  and 
-■  did,  in  *fact,  proceed,  upon  the  ground  that,  as  a  dealer 
in  foreign  exchange  exclusively,  he  was  subject  to  the  tax ; 
and  that  the  act  imposing  it  was  constitutional. 

Now,  there  is  no  difference  between  taxing  the  artiole  and 
taxing  the  foffulty  to  sell  it.    4  Wheat.,  899 ;  12  Id.,  444. 

To  tax  the  trade  or  faculty  of  selling  bills  of  exchange, 
then,  is  the  same  thing  as  to  tax  the  bills  themselves. 

To  tax  bills  of  exchange  is  to  tax  a  necessary  instrument 
of  commerce,  and  taxing  that  without  which  commerce  can- 
not be  carried  on  is  imposing  a  tax  on  commerce  itself.  It  is 
no  answer  to  say,  that  the  impost  is  moderate,  though  in  the 
present  case  it  is,  in  fact,  excessive,  because,  if  the  state  can 
tax  at  all,  it  may  tax  indefinitely,  and  an  indefinite  power  to 
tax  is  a  power  to  destroy.     4  Wheat.,  428,  482. 

Exchange  is  as  necessary  an  instrument  of  commerce  as 
ships  or  vessels. 

Gould  the  state  of  Louisiana  levy  a  tax,  in  the  shape  of  a 
license,  to  every  consignee  or  ship-broker  in  the  city  of  New 
Orleans,  prohibiting  captains  of  vessels,  and  all  others,  from 
acting  as  consignees  without  such  license  ? 

Wpuld  it  avail  the  state  to  say,  such  an  imposition  is  not  a 
tax  on  commerce,  nor  a  duty  on  ships  and  vessels,  but  only  a 
license  on  the  faculty  of  acting  as  consignee  on  the  trade  of 
ship-broker  ? 

All  useful  regulation  does  not  consist  in  restraint  or  taxa- 
tion. That  which  Congress,  in  the  exercise  of  their  constitu- 
tional power,  thiuk  proper  to  leave  /ree,  is  as  much  regulated 
by  them,  as  that  which  they  restrain  or  tax.  9  Wheat.,  18. 
Were  it  not  so,  it  would  not  be  an  exercise  of  the  power  to 
^  lay  duties,"  when  certain  goods  are  allowed  to  be  imported 
duty  free.    Gould  a  state  tax  the  introduction  of  such  goods? 

Where  there  is  a  repugnancy  between  the  state  power  to 
tax,  and  the  Federal  power  to  preserve,  regulate,  and  leave 
free,  the  state  power  must  give  way.  If  the  state  can  tax  in 
such  a  case,  Gongress  is  not  supreme.  4  Wheat.,  429,  488, 
488. 

A  state  can  have  no  concurrent  power  over  that  in  regard 
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to  wldoh  the  power  of  Congress  is  exclusiye.  What  sort 
of  concurrentpowers  would  those  be  which  cannot  exist 
together?    9  Wheat.,  15. 

Congress  has  no  power  of  revoking  state  laws,  as  a  distinct 
and  substantive  power.  It  legblates  over  subjects,  and  over 
those  subjects  which  are  within  its  constitutional  province  its 
legislation  is  supreme,  and  overrules  all  inconsistent  or  repug- 
nant state  legislation.    9  Wheat.,  80. 

*Its  exclusive  power  to  regulate  commerce  carries     [*77 
with  it  the  power  to  regulate  exchange  as  an  indis- 
pensable   instrument  of   commerce,  and  the    power  being 
exclusive,  a  concurrent  power  in  the  state  is  a  contradiction. 

«« Commerce  in  its  simplest  signification  means  an  exchange 
of  goods :  but  in  the  advancement  of  society,  labor,  transpor- 
tation, intelligence,  care,  and  various  mediums  of  exchange, 
become  commodities,  and  enter  into  commerce ;  the  subject, 
the  vehicle,  the  agent,  and  their  various  operations,  become 
the  objects  of  commercial  regulation." — ^Mr.  Justice  Johnson, 
in  Gibbons  v.  Ogden,  9  Wheat.,  229,  280. 

Thus  it  has  been  resolved,  that  a  steamer  employed  in  trans- 
porting passengers  is  as  much  engaged  in  commerce,  as  a  sail 
vessel  freighted  with  merchandise,  and  as  much  exempt  from 
state  legislation  obstructing  her  traffic.  Oibbons  v.  Ogden^  9 
Wheat.,  215,  219. 

Congress  have  not  only  the  exclusive  power  to  regulate 
commerce,  but  to  make  all  laws  which  shall  be  necessary  for 
carrying  into  execution  that  power. 

(iUr.  Wilde  then  proceeded  to  show  that  exchange  was  an 
essential  part  of  commerce,  and  cited  many  decisions  of  this 
court  to  prove  that  a  state  could  not  retard,  impede,  or  burden, 
by  any  device,  the  operation  of  the  constitutional  laws  enacted 
by  Congress.) 

Mr.  Oaxe^  for  defendant  in  error. 

The  power  of  taxing  persons  carrying  on  a  particular  busi- 
ness has  been  often  exercised,  and  the  constitutional  power  of 
the  states  so  to  act  has  heretofore  not  been  questioned.  In 
Pennsylvania,  for  instance,  the  venders  of  foreign  merchan- 
dise are  compelled  to  take  out  a  license,  for  whiw  they  pay  a 
sum  graduated  according  to  the  amount  of  their  business. 
Act  of  May  4,  1841 ;  Pardon,  1158,  1154.  A  similar  tax  is 
imposed  frequently  by  state  legislatures,  and  even  by  the 
corporate  authorities  of  cities,  and  is  supposed  to  be  unexcep- 
tionable as  to  its  legality. 

The  provision  of  the  Louisiana  statute,  which  is  now  called 
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in  question,  is  to  be  found  in  *  a  single  section  of  a  general 
revenue  system  act. 

It  does  not  profess  to,  nor  in  fact  does  it,  impose  a  tax 
upon  a  bill  of  exchangey  either  in  the  shape  of  a  stamp  duty 
or  otherwise. 

It  does  not  profess  to,  nor  in  fact  does  it,  impose  any 
restraint  upon  a  party  having  funds  in  Louisiana,  which  he 
desires  to  remit  abroad,  from  purchasing  a  bill  of  exchange  as 
the  instrument  of  remittance. 

*781         *^^  ^^^  ^^^  profess  to,  nor  in  fact  does  it,  impose 
-■     any  restraint  upon  a  party  having  funds  abroad,  which 
he  desires  to  bring  into  the  state,  from  drawing  a  bill  of  ex- 
change or  selling  it  at  his  own  discretion. 

These  operations  are  left  wholly  unaffected  by  this  law. 
The  section  of  the  law  which  is  oojected  to  acts  only  upon 
the  persons  employed  in  conducting  a  particular  business, — 
the  tra£Gicking  in  exchange.  They  are  not  the  drawers  of  bills 
of  exchange, — ^as  such,  they  are  not  taxed ;  as  buyers,  they 
are  not  taxed ;  but  as  dealing  in  them,  purchasing  and  selling, 
they  are.  It  is  as  their  business  consists  in  buying  bills  drawn 
by  others,  on  which  they  make  a  profit, — as  sellers  of  bills  to 
othei-s,  who  require  them,  on  which  they  make  a  profit, — ^that 
they  become  subject  to  the  law. 

That  money  and  exchange  brokers  are  a  convenient  machine 
in  conducting  an  extensive  commercial  business  may  be  true. 
But  they  are  nothing  more.  A  ship  or  a  steamboat  is  not  only 
a  convenient,  but  an  essential,  means  of  importing  foreign 
merchandise  from  abroad.  Are  they  the  less  property,  and 
taxable  as  such  ? 

Stages  and  other  carriages  are  not  less  essentially  necessary 
instruments  for  the  transportation  of  passengers  and  commodi- 
ties between  the  diff'erent  states  of  the  Union.  Are  they 
therefore  exempted  from  taxation  by  the  states? 

Stores  and  warehouses,  in  which  merchandise  is  deposited 
on  its  arrival  in  our  country  from  abroad,  are  absolutely  neces- 
sary for  the  transaction  of  commercial  business.  Are  they 
therefore  beyond  the  reach  of  the  taxing  power  of  the  state 
in  which  this  kind  of  property  is  found  ? 

Mr.  Hamilton  (Federalist,  No.  32)  says : — ^^  I  am  willing  to 
allow,  in  its  full  extent,  the  justness  of  the  reasoning  which 
requires  that  the  individual  states  should  possess  an  indepen- 
dent and  uncontrollable  authority  to  raise  their  own  revenue 
for  the  supply  of  their  own  wants ;  and,  making  this  conces- 
sion, I  affirm  that  (with  the  single  exception  of  duties  on  im- 
ports and  exports)  they  would,  under  the  plan  of  the  Constitu- 
tion, retain  that  authoritv  in  the  most  absolute  and  unqualified 
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leuM ;  and  that  an  attempt  on  the  part  of  the  general  govern- 
ment to  abridge  them  in  the  exercise  of  it  woald  be  a  violent 
assumption  of  power,  unwarranted  by  any  article  or  clause  in 
the  Constitution.*' 

In  this  case,  the  law  of  Louisiana  is  not  obnoxious  to  any 
of  the  objections  which  have  been  heretofore  presented  to  the 
consideration  of  the  court,  growing  out  of  the  difficulty  of 
giving  a  precise  definition  oi  the  words  ^^  imports  and  r^YO 
exports,"  *and  "  commerce,"  or  in  drawing  the  almost  "■ 
shadowy  lines  which  mark  the  boundaries  of  the  exclusive 
powers  of  Congress.  A  bill  of  exchange  is  in  no  sense  either 
an  export  or  import.  It  is  an  instrument,  rather  than  a 
subject  of  commerce.  The  dealing  in  bills  of  exchange  con- 
stitutes no  part  of  the  commerce  with  foreign  nations  or  be- 
tween the  states,  however  convenient  an  instrument  it  may  be 
found  in  conducting  either.  The  article  in  which  the  plaintiff 
in  error  deals  is  a  bill  of  exchange,  originating,  it  may  be, 
within  the  limits  of  the  state,  created  and  owned  by  a  citizen 
of  the  state,  and  the  entire  negotiation  of  which,  so  far  as  he 
is  concerned,  conducted  within  the  limits  of  the  state. 

If  this  law  is  objectionable  because  it  affects  bills  of  ex- 
change on  the  ground  that  they  are  the  subjects  of  commerce, 
upon  what  principle,  it  may  be  asked,  can  the  validity  of  those 
state  laws  oe  vindicated  which  reeulate  the  protest  of  such 
instruments,  or  prescribe  damages  lor  their  dishonor?  These 
are  commercial  regulations,  affecting  the  interests  of  all  parties 
to  these  instruments. 

Stress  seems  to  be  laid,  in  the  argument  submitted  on  behalf 
of  the  plaintiff  in  error,  on  the  circumstance  that  the  business 
of  his  client  was  exclusively  confined  to  buying  and  selling 
bills  of  exchange  drawn  on  foreign  countries  or  upon  other 
states.  He  rerers  to  4  Wheat.,  147,  in  which  a  learned  coor/- 
sel  in  his  argument  says,  that  the  most  important  medium  of 
foreign  commerce  is  foreign  bills  of  exchange,  which  are,  there- 
fore, important  subjects  of  commercial  regulation.  The  same 
ffentleman,  however,  adds,  that  Congress  having  neglected  the 
duty  of  legislating  on  the  subject,  ^^  the  states  may  and  do 
exercise  it,  and  their  rightful  use  of  this  power  has  been  sanc- 
tioned by  this  court  in  mnumerable  instances."  If  there  was 
any  argument  in  the  first  citation  bearing  upon  the  case  at 
bar,  the  additional  remark  makes  the  authority  a  strong  one  in 
favor  of  the  judgment  under  review.  Indeed,  it  may  be  as- 
serted as  a  general,  if  not  a  universal  proposition,  that  the 
law  on  the  subject  of  bills  of  exchange,  whether  domestic  or 
foreign,  is  regulated  not  by  Congress,  but  is  dependent  on  the 
local  law  of  the  several  states,  which  have  adopted,  with  such 

Vol.  VIII.— 6  81 


79  SUPREME  COURT. 

KathAn  «.  LonisiAiuu 

modifioations  as  were  thought  expedient,  the  general  piindplee 
of  the  commercial  law  of  £urope* 

Mr.  Justice  McLE AN  delivered  the  opinion  of  the  court. 
This  suit  is  brought  before  us,  by  a  writ  of  error  to  the  Su- 
preme Court  of  Louisiana. 

*A01  ^^  ^^  ^^^  ^^  ^^®  legislature  of  Louisiana,  of  the  26th 
®  J  of  •March,  1842,  entitled  "An  act  relative  to  the 
revenue  of  the  state,"  it  is  provided  in  the  ninth  section,  that 
*^  each  and  every  money  or  exchange  broker  shall  hereafter 
pay  an  annual  tax  of  9250  to  the  state,  in  lieu  of  the  tax  here- 
tofore imposed  on  them."  The  defendant  below  having  failed 
to  pay  the  tax  for  two  years,  a  suit  was  brought  against  him 
in  the  District  Court  of  the  state,  in  which  a  judgment  for 
five  hundred  dollars  was  rendered.  That  judgment,  on  an 
appeal  to  the  Supreme  Court  of  the  state,  was  affirmed.  The 
deience  made  was,  that  the  sole  business  of  the  defendant  was 
buying  and  selling  foreign  bills  of  exchange,  which  are  instru- 
ments of  commerce,  and  that  the  tax  is  repugnant  to  the  con- 
stitutional power  of  Congress  "to  regulate  commerce  with 
foreign  nations  and  among  the  several  states." 

This  is  not  a  tax  on  bills  of  exchange.  Under  the  law, 
every  person  is  free  to  buy  or  sell  bills  of  exchange,  as  may 
be  necessary  in  his  business  transactions ;  but  he  is  required 
to  pay  the  tax  if  he  engage  in  the  business  of  a  money  or  an 
exchange  broker. 

The  right  of  a  state  to  tax  its  own  citizens  for  the  prosecu- 
tion of  any  particular  business  or  profession,  within  the  state, 
has  not  been  doubted.  And  we  find  that  in  every  state 
money  or  exchange  brokers,  venders  of  merchandise  of  our 
own  or  foreign  manufacture,  retailers  of  ardent  spirits,  tavern 
keepers,  auctioneers,  those  who  practice  the  learned  profes- 
sions, and  every  description  of  property,  not  exempted  by 
law,  are  taxed. 

As  an  exchange  broker,  the  defendant  had  a  right  to  deal  in 
every  description  of  paper,  and  in  every  kind  of  money ;  but 
it  seems  his  business  was  limited  to  foreign  bills  of  exchange. 
Money  is  admitted  to  be  an  instrument  of  commerce,  and  so 
is  a  bill  of  exchange;  and  upon  this  ground,  it  is  insisted  that 
a  tax  upon  an  exchange  biuker  is  a  tex  upon  the  instruments 
of  commerce. 

What  is  there  in  the  products  of  agriculture,  of  mechanical 
ingenuity,  of  manufactures,  which  may  not  become  the  means 
of  commerce  ?  And  is  the  vender  of  these  products  exempted 
from  state  taxation,  because  they  may  be  thus  used  ?  Is  a 
tax  upon  a  ship,  as  property,  which  is  eulmitted  to  be  an  instm- 
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ment  of  commerce,  prohibited  to  a  state  ?  May  it  not  tax  the 
business  of  ship-building,  the  same  as  the  exercise  of  any 
other  mechanical  art?  and  also  the  traffic  of  ship-chandlers, 
and  others,  who  furnish  the  cargo  of  the  ship  and  the  neces- 
sary supplies?  There  can  be  but  one  answer  to  these  ques- 
tions. No  one  can  claim  an  exemption  from  a  general 
tax  on  his  *business,  within  the  state,  on  the  ground  [*81 
that  the  products  sold  may  be  used  in  commerce. 

No  state  can  tax  an  export  or  an  import  as  such,  except 
under  the  limitations  of  the  Constitution.  But  before  the 
article  becomes  an  export,  or  after  it  ceases  to  be  an  import, 
by  being  mingled  with  other  property  in  the  state,  it  is  a  sub- 
ject of  taxation  by  the  state.  A  cotton-broker  may  be  required 
to  pay  a  tax  upon  his  business,  or  by  way  of  license,  although 
he  may  buy  and  sell  cotton  for  foreign  exportation. 

A  bill  of  exchange  is  neither  an  export  nor  an  import.  It 
is  not  transmitted  through  the  ordinary  channels  of  commerce, 
but  through  the  mail.  It  is  a  note  merely  ordering  the  pay- 
ment of  money,  which  may  be  negotiated  by  indorsement,  and 
the  liability  of  the  names  that  are  on  it  depends  upon  certain 
acts  to  be  done  by  the  holder,  when  it  becomes  payable. 

The  dealer  in  bills  of  exchange  requires  capital  and  credit. 
He  generally  draws  the  instrument,  or  it  is  drawn  at  his 
instance,  when  he  is  desirous  of  purchasing  it.  The  bill  is 
worth  more  or  less,  as  the  rate  of  exchange  shall  be  between 
the  place  where  it  is  drawn  and  where  it  is  made  payable. 
This  rate  is  principally  regulated  by  the  expense  of  trans- 
porting the  specie  from  the  one  place  to  the  other,  influenced 
somewhat  by  the  demand  and  supply  of  specie.  Now  the 
individual  who  uses  his  money  and  credit  in  buying  and  sell- 
ing bills  of  exchange,  and  who  thereby  realizes  a  profit,  may 
be  taxed  by  a  state  in  proportion  to  his  income,  as  other  per- 
sons are  taxed,  or  in  the  form  of  a  license.  He  is  not  engaged 
in  commerce,  but  in  supplying  an  instrument  of  commerce. 
He  is  less  connected  with  it  than  the  ship-builder,  without 
whose  labor  foreign  commerce  could  not  be  carried  on. 

In  the  case  of  Briscoe  v.  The  Bank  of  the  Commonwealth  of 
Kentucky^  11  Pet.,  257,  this  court  held  that  a  state  has  power 
to  incorporate  a  bank;  and  this  power  has  been  exercised  by 
every  state  in  the  Union,  except  where  it  has  been  prohibited 
by  its  constitution.  And  the  banks  established,  it  is  believed, 
have  been,  without  exception,  authorized  to  deal  in  foreign 
bills  of  exchange.  And  this  court  held  in  Providence  Bank  v. 
BiUingi  and  Pitman^  4  Pet.,  514,  that  a  state  had  power  to 
tax  a  bank,  there  being  no  clause  in  the  charter  exempting  it 
&om  taxation.    In  the  case  of  The  Bank  of  A'ugueta  v.  EarU^ 
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18  Pet.,  519,  it  was  decided  that  the  bank  established  in 
Georgia,  having  a  right  in  its  charter  to  deal  in  bills  of 
exchange,  could,  through  its  agent  and  the  comity  of  Ala- 
bama, buy  and  sell  bills  in  that  state. 

*821  '^  ^  ^^  ^^  ^^^  business  of  an  exchange  broker,  who 
-■  buys  *and  sells  foreign  bills  of  exchange,  be  repugnant 
to  the  commercial  power  of  the  Union,  all  taxes  on  banks 
which  deal  in  bills  of  exchange,  by  a  state,  must  be  equally 
repugnant. 

The  Constitution  declares  that  no  state  shall  impair  the 
obligations  of  a  contract,  and  there  is  no  other  limitation  on 
state  power  in  regard  to  contracts.  In  determining  on  the 
nature  and  effect  of  a  contract,  we  look  to  the  lex  loci  where 
it  was  made  or  where  it  was  to  be  performed.  And  bills  of 
exchange,  foreign  or  domestic,  constitute,  it  would  seem,  no 
exception  to  this  rule.  Some  of  the  states  have  adopted  the 
law  merchant,  others  have  not.  The  time  within  which  a 
demand  must  be  made  on  a  bill,  a  protest  entered,  and  notice 
given,  and  the  damages  to  be  recovered,  vaiy  with  the  usages 
and  legal  enactments  of  the  different  states.  These  laws,  in 
various  forms  and  in  numerous  cases,  have  been  sanctioned  by 
this  court.  Indorsers  on  a  protested  bill  are  held  responsible 
for  damages,  under  the  law  of  the  state  where  the  indorse- 
ment was  made.  Every  indorsement  on  a  bill  is  a  new 
contract,  governed  by  the  local  law.  Story's  Conflict  of 
Laws,  814. 

For  the  purpose  of  revenue,  the  Federal  government  has 
taxed  bills  of  exchange,  foreign  and  domestic,  and  promissory 
notes,  whether  issued  by  individuals  or  banks.  Now  the 
Federal  government  can  no  more  regulate  the  commerce  of  a 
state,  than  a  state  can  regulate  the  commerce  of  the  Federal 
government;  and  domestic  bills  or  promissory  noies  are  as 
necessary  to  the  commerce  of  a  state,  as  foreign  bills  to  the 
commerce  of  the  Union.  And  if  a  tax  on  an  exchange  broker, 
who  deals  in  foreign  bills,  be  a  regulation  of  foreign  commerce, 
or  commerce  among  the  states,  much  more  would  a  tax  upon 
state  paper,  by  Congress,  be  a  tax  on  the  commerce  of  a  state.^ 

The  taxing  power  of  a  state  is  one  of  its  attributes  of  sover- 
eignty. And  where  there  has  been  no  compact  with  the 
Federal  government,  or  cession  of  jurisdiction  for  the  pur- 
poses specified  in  the  Constitution,  this  power  reaches  all  the 
property  and  business  within  the  state,  which  are  not  properly 
denominated  the  means  of  the  general  government ;  and,  as 
laid  down  by  this  court,  it  may  be  exercised  at  the  disoretion 

^  Applxxd.    PavJL  y.  Virginia.  8  WalL,  184. 
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of  the  state.     The  only  restraint  is  found  in  the  responsibility 
of  the  members  of  the  legislature  to  their  constituents. 

If  this  power  of  taxation  by  a  state  within  its  jurisdiction 
may  be  restricted  beyond  the  limitations  stated,  on  the  ground 
that  the  tax  may  have  some  indirect  bearing  on  foreign  com- 
merce, the  resources  of  a  state  may  be  thereby  essentially 
impaired.  But  state  power  does  not  rest  on  a  basis  so  unde- 
finable.  Whatever  exists  within  its  territorial  limits  rmftQ 
in  the  form  *of  property,  real  or  personal,  with  the  "■ 
exceptions  stated,  is  subject  to  its  laws ;  and  also  the  number- 
less enterprises  in  which  its  citizens  may  be  engaged.  These 
are  subjects  of  state  regulation  and  state  taxation,  and  there  is 
no  Federal  power  under  the  Constitution  which  can  impair 
this  exercise  of  state  sovereignty. 

We  think  the  law  of  Louisiana  imposing  the  tax  in  question 
is  not  repugnant  to  any  power  of  the  Federal  government,  and 
consequently  the  judgment  of  the  Supreme  Court  of  the  state 
is  affirmed* 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  state  of  Louisiana,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs. 


Tbb  UHnsD  SxATBS,  PLAornnre  in  bbkob,  v.  MoEsak 

Buchanan. 

Oommiaiiioiis  for  drawing  bills  of  exchange  were  not  usually  allowed  to  per- 
manent pnrsers  in  the  navy;  and  on  the  10th of  NoYember,  1826,  commis- 
sions for  soch  services  to  commanders  of  squadrons  and  officers  of  any 
grade  were  expressly  abolished. 

A  custom  cannot  be  set  up  against  a  settled  rule;  nor  can  it  ever  be  binding 
unless  it  be  ancient,  reasonable,  generally  known,  and  certain.' 

There  are  two  books  for  the  government  of  the  officers  of  the  navy,  usually 
known  as  the  ''Blue  Book"  and  the  ''Bed  Book."  The  "Bed  Book," 
although  later  in  date,  did  not  repeal  the  "  Blue  Book,"  except  in  some  few 
spedfled  particulars. 

^GrrKik  TUley  v.  Oovntif  of  Tcrk,  645:  WUson  v.  Bauman,  80  HL,  406,' 

18  Otto»  168;  8.  o.  2  Morr.  Tr.,  861.  Mobile  Sc  Rtf,  Co.  v.  Jau^  61  Ala., 

8.  P.  Adame  v.  Otterbiiek,  15  How.,  247;   Stofft  A  CourtMy  ie.  Ce^  v. 

680;  The  Lucy  Ann,  28  Law  Rep.,  UnUed  StaUs^  15  Otto,  SOL 
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The  dntv  of  wy^  >»Beb&itiea  and  UborenattheaHy-jBidamalinpOMd,  by 
the  Biiie  BcMk.  npon  pnnera  who  were  sUUoned  than.  It  wu  tnue  m 
pMt  of  their  omcUJ  datjr.  As  tbia  was  not  repealed  b;  the  Bed  Book,  no 
oonunlnloD  can  be  allowed  to  a  purser  for  perf ormlnK  this  eerrioe.* 

The  qoesUon,  whether  or  not  thMe  acta  were  part  ih  the  official  duty  of 
iramn,  wu  one  of  law,  lo  be  decided  by  the  court,  and  not  of  fact  to  be 
left  to  the  hiry. 

Lowee  alleged  to  have  been  smtaJned  bj  a  pnTser,  In  consequence  of  an  order 
by  the  commodore  forbidding  certain  salea  of  slops,  cannot  be  set  ofF  In  a 
■alt  by  the  Unlbad  States  upon  the  parser's  bond. 

The  statate  of  Uarch  8,  1T97,  which  allows  set-ofh,  has  (or  its  object  the  set- 
tlement between  the  parties  of  their  matoal  accoonts  or  debts.  Bat  wrongs 
or  torts  done,  and  any  unliquidated  damages  claimed,  have  never  been  per- 
mitted as  a  set-«ff.* 

It  appears  also  that  the  goTemment  Is  not  respontible  for  a  wrong  oonunltted 
by  one  ofBcer  apon  another.  The  party  Injured  has  other  mode*  of  redress 
than  setting  off  the  damages  as  a  defence,  when  sned  upon  his  bond  by  ttie 
United  States. 

This  oase  waa  brought  up  by  writ  of  error  &om  the  Giioiiit 
•841  C°°^  **f  *^^  United  Stntes  for  the  Eastern  Dietriot  of 
-I  PennsylTania,  *haTing  been  carried  there  from  the 
District  Court,  in  which  it  originated. 

It  was  a  suit  brought  by  the  United  States  agiunst  Baohanan, 
who  was  a  purser  in  the  navy,  to  reooyer  a  balance  of 
$11,68S.50,  alleged  to  be  due  by  him.  It  was  brought  upon 
three  several  bonds,  which  had  been  executed  by  him  on  the 
28th  of  February,  1886,  the  24th  of  November,  1880,  and  the 
24th  of  February,  18S4.  The  defence  was,  that  he  was  enti- 
tled to  certain  credits  which  the  accounting  ofBoers  of  the 
government  had  refused  to  allow. 

The  items  for  which  the  defendant  claimed  credit  were : — 

1.  Chaive   of    commission   for    drawing   bills    of 

exchange  ....  91,601.86 

2.  Charge  of  commissions  on  payments  to  meobas- 

ics  and  laborers  at  navy-yard,  Pensacola     .        1,966.61 

S.  LosBof commissionsanddepreoiationofproperty  9,860.81 

4.  Lo68  of  commiBsione  on  sale  of  slops       .        .        885^2 

It  will  be  iit'cessiiiy  to  titke  up  these  sevoral  items  in  order. 

after  a  few  general  retuarks. 

The  act  of  Congress  passed  on  the  7th  of  February,  1815, 
(8  Stat,  at  L.,  202,)  directed  the  Board  of  Navy  Commis- 
sioners to  prepare  suuh  rules  and  regulutions  as  shall  be  neces- 
sary for  securing  responsibility  in  the  subordinate  officers  and 
ageutti  of  the  navy  departmeut.  In  obedience  to  this  act,  the 
Board  of  Navy  Commissioners  prepared  a  set  of  "  Rules,  Regu- 

6    McLean,    133;     Wart    v.    ITnUed 

Statet,  4  Wall.,  017;  ITHiled  Slalea  v. 
W*IU,   2  Wash.  C.  C,  161 
IB.  P.  United  SUttt*  v.   WitUatna, 
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lations,  and  Tnstmctions  for  the  Naval  Service  of  the  United 
States/"  which  were  published  in  Washington  in  1818.  This 
is  the  book  which  is  referred  to,  both  in  the  subsequent  argu- 
ments of  counsel  and  opinion  of  the  court,  as  the  Blue  Book. 
Its  bearing  upon  the  several  claims  of  the  defendant,  Buchanan, 
will  be  mentioned  when  they  come  to  be  noticed  seriatim. 

The  Red  Book  was  published  at  Washington  in  1882.  Its 
title  was,  '^  Rules  of  the  Navy  Department  regulating  the  Civil 
Administration  of  the  Navy  of  the  United  States.*'  The  order 
of  the  then  Secretary  of  the  Navy,  prefixed  to  the  book  con- 
tained the  following  sentence : — 

«^  The  ^  Rules,  Regulations,  and  Instructions '  for  the  naval 
service,  as  published  in  1818,  relate  to  other  branches  of 
administration  in  this  department,  and,  in  most  particulars, 
are  entirely  distinct  in  their  character.  They  are  now  under- 
going a  thorough  revision ;  and  when  corrected  and  enlarged, 
if  approved  by  the  competent  authority,  they  will  be  separately 
printed  and  forwarded  to  those  interested  in  their  contents." 

In  this  Red  Book,  at  paee  49,  there  is  the  following  note  to 
ohapter  67,  which  treats  of  the  printed  regulations  of  1818 : — 

^^Note. — ^Except  in  these  two  particulars,  [which  |-»«c 
are  mentioned  in  the  page  to  which  the  note  is  I- 
attached,]  and  in  others  in  which  they  have  been  expressly 
amended,  these  regulations  are  now  in  full  force ;  their  force 
beinff  derived  from  the  provisions  of  the  act  of  Congress  of 
the  7th  of  February,  1815,  and  from  the  sanction  of  the 
President  and  Secretary  of  the  Navy,  who  have  power  to 
adopt  any  naval  regulations,  though  not  within  the  purview 
of  the  act  of  1815,  if  not  violating  any  law  of  Congress,  and 
if  supposed  by  them  to  be  beneficial  in  their  operation." 

We  will  now  take  up  the  separate  credits  which  were  claimed 
by  the  defendant. 

1st.  Commission  for  drawing  bills  of  exchange. 

There  was  no  dispute  about  the  amount  of  bills  drawn.  A 
certificate  of  Mr.  Dayton,  the  Fourth  Auditor,  stated  them  to 
amount  to  (65,074.84 ;  that  they  were  drawn  on  the  Secretary 
of  the  Navv,  at  various  times  from  the  24th  of  May,  1827,  to 
the  ninth  oi  February,  1828,  by  whom  they  were  duly  honored, 
and  the  amount  thereof  charged  to  Purser  Buchanan  on  the 
books  of  the  office. 

In  1826,  the  two  following  orders  were  issued  by  the  Secre- 
tary of  the  Navy,  in  the  form  of  a  letter  of  instruction  to  the 
Fourth  Auditor. 

"  Navy  Departrnent^  9th  November^  1826. 
^SlB, — ^Instmctions  have  been   transmitted  to  the  oom- 
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manders  of  our  several  squadrons  abroad,  to  obtain  the  fdnds 
required  for  their  support  from  the  navy  agent  near  their 
respective  states. 

•'  No  percentage  or  premium  will  hereafter  be  allowed  to 
officers  of  any  grade  making  drafts  upon  the  department, 
unless  they  are  too  remote  from  the  residence  of  any  navy 
agent  to  procure  the  money. 

^^  I  am,  respectfully,  &c., 
(Signed,)  Samuel  L.  Southard. 

**  Tobias  Watkins,  Esq.,  Fourth  Auditor  of  the  Treatury** 

*^  I  certify  the  foregoing  to  be  a  true  copy  of  a  letter  from 
the  Navy  Department,  on  file  in  this  office. 

A.  O.  Dayton. 
^^  Treatury  Department^  Fourth  Auditor* %  Office^  July  5, 1844." 

*^  Navy  Department^  \Oth  November^  1826. 

**  ^nt, — ^In  reply  to  the  inquiry  contained  in  your  letter  of 

yesterday's  date,  I  have  to  inform  you  that  the  allowance  of 

premium   or  percentage,    to    officers  drawing  bills   on   the 

*8B1     department  *would  cease  from  the  time  the  officers 

J     shall  severally  receive  instructions  on  the  subject. 

**  I  am  respectfully, 
(Signed,)  Samuel  h.  Southabd. 

"  Tobias  Watkins,  Esq.,  Fourth  Auditor  of  Treamry.^^ 

^'  I  certify  the  foregoing  to  be  a  true  copy  of  a  letter  from 
the  Navy  Department,  on  file  in  this  office. 

A.  O.  Dattton. 
''  Treamry  Department,  Fourth  Auditor's  Office,  July  5, 1844.'' 

2d.  Charge  of  commission  on  payments  to  mechanics  and 
laborers  at  the  navy-yard,  Pensacola.  These  payments  were 
made  from  October,  1885,  to  December,  1887,  and  amounted 
to  $91,015.05,  on  which  a  commission  of  2^  per  cent,  was 
charged. 

The  Blue  Book,  at  page  100,  when  treating  of  the  duties 
of  a  purser,  said, — "  Every  purser  of  a  yard  shall  settle  his 
accounts  at  the  treasury  every  twelve  months,"  &c.,  &c.  But 
it  nowhere  recognized  the  allowance  of  a  commission. 

8d.  Loss  of  commissions  and  depreciation  of  property. 

4th.  Loss  of  commissions  on  sales  of  slops. 

These  two  items  belong  to  the  same  head,  and  must  be 
treated  together. 

The  ship's  stores  under  the  purser's  control  are  of  two 
kinds,  called  public  stores,  or  slops,  and  private  stores.  Both 
descriptions  are  purchased  with  the  money  of  the  government, 
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but  they  are  differently  situated  with  respect  to  the  oommifr 
non  which  the  purser  receives  upon  their  issue  and  consump- 
tion by  the  ship's  crew.  There  was  no  dispute  in  this  case 
about  the  first-mentioned  class.  The  purser  claimed  a  com- 
mission of  ten  per  cent.,  which  was  allowed  to  him  in  the 
settlement  of  his  accounts.  The  controversy  was  confined  to 
the  second  class. 

In  May,  1889,  the  frigate  Constitution  sailed  for  the  Pacific. 
She  was  commanded  by  Captain  Turner,  and  the  defendant 
was  the  purser.  On  board  of  her  was  Commodore  Claxton, 
the  commander  of  the  squadron  on  the  Pacific  station.  Early 
in  the  year  1840,  Commodore  Claxton  issued  an  order,  that, 
upon  clothiug  taken  from  the  private  stores  of  the  purser, 
there  should  not  be  charged  a  greater  advance  than  ten  per 
cent.  The  defendant  remonstrated,  and  a  lon^  correspondence 
ensued ;  but  he  was  compelled  to  submit,  and  during  the  rest 
of  the  voyage  he  disposed  of  his  stores  at  that  advance, 
instead  of  the  larger  premium  to  which  he  considered  himself 
entitled.  It  is  unnecessary  to  state  the  particulars  of  the 
claim,  or  the  reasons  on  which  it  was  founded,  because  the 
court  did  not  consider  it  a  proper  set-off  in  this  action,  even 
if  the  allegations  of  the  defendant  had  been  well  founded. 

*The  suit  was  brought  by  the  United  States,  in  the  rug^ 
District  Court,  in  May,  1844.  It  was  an  action  of  debt  *- 
brought  upon  the  three  bonds  mentioned  in  the  commence- 
ment of  this  statement.  The  defendant  pleaded  non  e»t 
faetum  and  performance,  and  claimed  to  set  off  the  items  of 
account  above  mentioned,  which  had  been  rejected  by  the 
accounting  officers.  Before  the  trial,  the  counsel  filed  the 
following  agreement : — 

**  It  is  agreed,  that,  under  the  pleadings  in  this  case,  the 
question  to  be  submitted,  tried,  and  determined  is  the  correct- 
ness of  the  credits,  or  any  of  them,  claimed  by  the  defendant 
in  his  account  current  with  the  United  States  under  his  old 
bond,  and  under  the  date  of  March  1, 1844,  and  which  were 
disallowed  in  the  reconcilement  of  his  accounts  by  the  Treas- 
ury Department,  bearing  date  on  the  27th  of  March,  1844 ; 
the  said  question  to  be  considered  as  if  arising  under  special 
pleadings  in  the  cause.  Credits  claimed,  if  allowed,  to  be 
noted  as  of  the  date  when  they  originated,  with  a  view  to 
future  adjustment  under  his  respective  bonds. 

H.  M.  Watts, 
^JUajf  16tky  1845.  Qf  special  Counsel  for  Plaintiffs. 

G.  M.  Whartok, 
For  the  Defendant:' 
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The  oouDBel  for  the  United  States  then  offered  in  eTi- 
denoe, — 

1.  The  above  agreement. 

2.  The  three  bonds  of  the  defendant. 

8.  The  treasury  transcripts,  which  exhibited  a  balance  due 
by  the  defendant  to  the  United  States  of  911,686.60,  with 
interest  from  the  1st  of  March,  1844. 

The  evidence  on  the  part  of  the  defendant  consisted  of  the 
correspondence  which  had  passed  between  himself  and  Com- 
modore Claxton  and  others;  and  also  testimony,  oral  and 
documentary,  upon  the  respective  binding  authority  of  the 
Blue  and  Red  Sooks ;  and  also  upon  the  custom  and  usage  of 
the  navy  with  respect  to  pursers'  commissions.  Upon  the 
last  point,  the  United  States  produced  a  great  deal  of  counter 
evidence. 

The  evidence  being  closed  on  both  sides,  the  counsel  of  the 
plaintiff  then  and  there  respectfully  prayed  the  court  to 
charge  the  juiy,— 

1.  That  the  rules,  regulations,  and  instructions  for  the  naval 
service  of  the  United  States,  prepared  by  the  Board  of  Naval 
Commissioners,  and  approved  by  the  Secretary  of  the  Navy, 
on  the  17th  of  September,  1817,  and  particularly  those  under 
♦881     *^®  head  of  "  Pursers,"  Nos.  12, 18, 14,  were  in  full 

^  force,  and  ^obligatory  on  defendant  during  the  time  he 
served  as  purser  on  the  Pacific  station,  from  1889  to  1842, 
under  Commodore  Claxton. 

2.  That  defendant  had  no  right  to  issue  slops,  wearing 
apparel,  or  materials  of  which  wearing  apparel  was  made,  at 
a  greater  profit  than  ten  per  centum. 

8.  That  the  issue  of  slops  and  private  purser's  stores  was 
under  the  control  of  the  commander,  and  that  it  was  his  right 
and  duty,  if  he  thought  the  interests  of  the  government  and 
the  crew  required  it,  to  restrict  such  issues  of  private  stores. 

4.  That  it  the  jury  believe  that  upwards  of  seventy  pieces 
of  silk  handkerchiefs  were  issued  from  the  purser's  stores 
without  the  approval  of  the  commander,  such  an  issue  was 
contrary  to  the  regulations  of  the  service,  and  justified  the 
commander  in  restricting  the  future  issues  by  the  purser. 

6.  That  the  order  of  Commodore  Claxton  and  Captain 
Turner  to  Purser  Buchanan,  to  limit  his  profit  to  ten  per 
cent,  on  the  cost  of  slops  and  wearing  apparel,  and  the  mate- 
rials of  which  wearing  apparel  was  made,  was  conformable  to 
law  and  the  regulations  of  the  naval  service. 

6.  That  the  United  States  are  not  responsible  to  the  defen- 
dant for  any  supposed  loss  of  commissions  and  depreciation 
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of  property  arising  out  of   the   enforcement  of  the  above 
order,  or  the  conduct  of  Commodore  Claxton. 

7.  That  if  the  order  of  Commodore  Claxton  was  illegal, 
and  loss  actually  resulted  to  the  defendant,  the  United  States 
would  not  be  responsible  in  this  action. 

8.  That  damages  arising  out  of  torts  cannot  be  set  off. 

9.  That  unliquidated  damages  arising  out  of  the  conduct  of 
Commodore  Claxton  to  defendant  cannot  be  set  off  against 
the  claim  of  the  United  States  in  this  suit. 

10.  That  defendant,  in  an  action  against  him  by  the  gov- 
ernment, cannot  set  off  a  claim  which  depends  upon  the 
pleasure  of  the  government,  and  is  not  susceptible  of  legal 
enforcement. 

11.  That  the  defendant  cannot  set  off  prospective  profits, 
which  he  might  have  made  if  he  had  been  permitted  to  sell  to 
the  crew  without  restraint ;  nor  is  the  government  responsible 
for  any  depreciation  of  property. 

12.  That  there  can  be  no  usage  recognized  by  our  courts 
which  is  contrary  to  law,  and  that  the  evidence  given  by 
defendant  of  a  practice  to  charge  twenty-five  per  cent,  on 
wearing  apparel,  and  materials  of  which  wearing  apparel  is 
made,  is  of  a  practice  contrary  thereto. 

18.  That  the  charge  of  two  and  a  half  per  cent,  by  defen- 
dant, for  drawing  bills  of  exchange  upon  the  government,  is 
not  warranted  by  law,  and  ought  not  to  be  allowed. 

*14.  That  the  charge  of  commissions  by  defendant     pfn^g 
for  disbursing  money  of  the  government,  in  payment  of     ^ 
mechanics  and  laborers  at  the  navy-yard,  Pensaoola,  is  not 
warranted  by  law,  and  ought  not  to  be  allowed. 

15.  That  the  orders  of  the  Secretary  of  the  Navy,  of  the 
20th  of  March,  1840,  and  2d  of  December,  1840,  were  not 
intended  by  the  Secretary,  nor  do  they  or  either  of  them  con- 
tain an  assumption  or  agreement  on  the  part  of  the  govern- 
ment, to  pay  any  loss  of  commissions  or  depreciation  of  prop- 
erty complained  of  by  Purser  Buchanan. 

16.  That  the  United  States,  by  the  agreement  filed  by  the 
counsel  of  both  parties  in  this  cause,  and  the  evidence,  is  enti- 
tled to  recover  a  verdict  for  the  sum  of  (11,586.50,  with 
interest  from  March,  1844,  as  appears  by  the  Treasurer's  tran- 
script referred  to  in  said  agreement. 

And  the  learned  judge  charged  the  jury. 

And  thereupon  the  counsel  for  the  plaintiffs  excepted  to 
said  charge  generally,  and  to  every  part  thereof,  and  in  addi- 
tion to  such  general  exceptions,  and  without  prejudice  there- 
to, specified  the  following  exceptions,  viz. : — 

That  the  said  judge,  in  answer  to  the  first,  second,  third, 
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ibtuth,  and  fifth,  and  twelfth  prayer  for  inatruotion,  charged 

the  ijTyi— 

**  That  the  commander  of  a  yessel  of  war  has  a  right  to  issue 
orders  in  relation  to  the  discipline  of  his  ship,  and  the  conduct 
of  his  officers  on  board,  and  to  enforce  these  orders,  he  being 
responsible  for  any  abuse  of  it.  It  is  also  his  richt  to  control 
the  issues  of  stores  by  the  purser,  and,  if  he  thought  the  interest 
of  the  government  or  of  the  crew  required  it,  to  restrict  the 
issues  of  such  stores  to  a  proper  quantity ;  but  he  had  no  right 
to  reduce  or  control  the  prices  at  which  such  stores  should  be 
issued,  that  being  fixed  by  the  rules  and  regulations,  and  the 
usages  and  customs,  of  the  navy.  Was  there,  then,  a  fixed 
price  or  rate  of  advance  which  the  purser  had  a  right  to  charge 
on  these  articles,  and  if  so,  what  was  it?  And  was  it  charged 
bv  the  order  of  Commodore  Claxton  ? 

^  On  behalf  of  the  United  States,  it  is  contended  that  the 
rules  and  regulations  prepared  by  the  Board  of  Navy  Commis* 
sioners,  and  published  in  1818,  were  in  full  force,  and  that  bv 
these,  *  all  articles  of  wearing  apparel,  and  materials  of  whiob 
wearing  apparel  is  made,  to  be  charged  as  slops,'  and  an 
advance  of  ten  per  cent,  only  allowed. 

^^  It  is  admitted,  that,  so  far  as  these  rules  and  r^ulations 
are  not  opposed  to  an  act  of  Congress,  and  subsequent  rules 
*901  ^^^  regulations  they  are  in  force ;  but  is  it  contended 
^  that  these  *do  not  extend  to  the  private  stores  of  the 
purser,  but  only  to  those  purchased  by  the  government ;  or  if 
they  do,  that  the  rule  is  superseded  by  the  regulations  issued 
in  1882,  which  were  in  full  force  in  1889-40. 

**  I  deem  it  unnecessary  to  detain  you  by  an  examination  of 
the  first  view,  as  I  think  the  last  is  correct ;  although  the  rule 
or  section  referred  to  in  the  Red  Book,  on  the  face  of  it,  pur^ 
ports  to  bear  date  27th  July,  1809,  and  may  have  been  sus- 
pended by  the  rules  of  1818  (as  to  which,  however,  it  is  unne- 
cessary to  decide).  I  consider  the  incorporation  of  it  in  the 
rule  of  1882  as  a  new  issue  of  that  date,  and  binding  from  the 
time  of  its  promulgation,  although  it  may  conflict  with  the 
rules  of  1818. 

*^  Each  successive  secretary  or  head  of  a  depailiment  has  the 
same  right  as  his  predecessor  to  give  a  construction  to  the 
laws,  or  regulations,  or  usages,  of  the  business  of  his  depart- 
ment ;  and  the  construction  given  by  the  last  will  be  binding 
until  changed  by  his  successor.  This  construction  of  the  rules 
of  1882  has  been  adopted,  not  only  by  the  accounting  officers 
of  the  government,  but  by  Congress.  (See  an  act  for  the 
relief  of  E.  B.  Babbit,  March  2d,  1833.)  The  rules  of  1882 
provide  that  twenty-five  per  cent,  should  be  allowed  upon 
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aitioles  of  secondary  necessity,  embracing  it,  &c.     (See  Red 
Book,  p.  18.) 

^^  Are  these  articles  of  private  clothing,  and  the  materials  of 
which  such  clothing  is  made,  sach  as  are  furnished  by  pursers, 
articles  of  secondary  necessity?  This  is  a  question  for  the 
jury  to  determine.  From  the  evidence,  it  appears  that  the 
articles  furnished  by  the  purser  are  of  a  finer  material  than 
those  provided  by  the  government,  and  have  generally  been 
considered  in  the  service  as  a  holiday  or  shore  dress  for  the 
seamen.  They  are  not  required  to  purchase  them,  but  do  so 
at  their  own  pleasure.  A  number  of  witnesses  have  been 
examined,  who  proved  it  to  have  been  the  custom  and  usage 
to  charge  upon  these  articles  an  advance  of  twenty-five  per 
cent.,  and  that  they  were  considered  of  secondary  necessity. 
It  is  true  there  can  be  no  usage  recognized  by  the  courts 
which  is  contrary  to  law.  Usage  cannot  alter  the  law,  but  it 
is  evidence  of  the  construction  given  to  it;  and  when  the 
usage  is  established,  it  regulates  the  rights  and  duties  of  those 
who  are  within  its  limits.  But  it  is  said  a  different  construc- 
tion was  given  to  these  regulations  by  Secretary  Paulding, 
and  that  he  confirmed  the  view  and  construction  of  Commo- 
dore  Claxton. 

^  If  the  order  of  Commodore  Claxton  had  been  confined  to 
supplies  purchased  subsequent  to  the  receipt  of  this  general 
order,  then  there  might  have  been  force  in  this  ai^u-    r«Q^ 


ment ;  but  no  ^change  of  a  usage,  even  by  authority, 

can  have  a  retrospective  effect,  but  must  be  limited  to  the 

future." 

And  in  answer  to  the  sixth  and  fifteenth  prayers  for  instruc- 
tion, the  learned  judge  charged  the  jury, — 

^  It  is,  however,  said,  supposing  all  these  doings  by  Commo- 
dore Claxton  to  have  been  wrong,  still  the  government  is  not 
liable  for  his  acts,  and  therefore  the  defendant  is  not  entitled 
to  a  set-off  in  this  action,  although  he  may  have  sustained 
damages  by  them.  For  the  purpose  of  this  case,  and  with  a 
view  of  obtaining  your  verdict  on  the  merits  of  this  claim,  I 
state  the  law  to  be,  that  Commodore  Claxton  was  the  i^nt  of 
the  government  in  all  this  transaction,  and  although  his  acts 
may  not  have  been  previously  authorized  by  the  government, 
vet  if  they  were  afterwards  ratified  by  the  Secretary  of  the 
Navy,  with  a  full  knowledge  of  the  facts,  as  they  appear  to 
have  been,  then  the  government  is  responsible  for  any  loss 
occasioned  by  his  orders  so  ratified  or  confirmed." 

In  answer  to  the  seventh,  eighth,  and  ninth  prayers  of  the 
plaintifb  for  instruction,  the  judge  cliarged  the  jury, — 

**  Again  it  is  contended,  that,  supposing  all  the  allegations 
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on  part  of  the  defendant  to  have  been  fullj  made  ont  by  the 
evidence,  yet  this  is  not  such  a  claim  as  can  be  set  off  against 
the  demand  of  the  government  in  this  action.  However  this 
might  be  in  suits  between  individuals,  the  government  of  the 
United  States  does  not  resort  to  techniot^ties  to  screen  it 
from  a  Just  claim  by  any  of  its  citizens.  The  act  of  8d 
March,  l797,  directs,  not  only  that  legal,  but  that  equitable, 
credits  should  be  allowed  to  the  debtors  of  the  United  States 
by  the  proper  officers  of  the  Treasury  Department,  and  if  then 
disallowed,  that  they  may  be  given  in  evidence  at  the  trial ; 
and  this  whether  the  credits  arise  out  of  the  particular  transac- 
tion for  which  he  was  sued,  or  any  distinct  or  independent 
transaction,  which  would  constitute  a  legal  or  equitable  offset 
or  defence,  in  whole,  or  in  part,  of  the  debt  sued  for  by  the 
United  States. 

^  If,  therefore,  you  believe  the  defendant  has  sustained  in- 
jury by  the  order  of  Commodore  Claxton,  which,  according  to 
these  principles,  was  contrary  to  law  in  limiting  the  prices,  and 
which  order  was  subseauently  approved  by  the  Secretary  of 
the  Navy,  having  a  full  knowledge  of  the  facts,  you  will,  from 
the  evidence,  ascertain  the  amount  of  such  loss,  and  credit  the 
defendant  with  it  as  an  equitable  defence  against  the  claim  of 
the  government.  In  ascertaining  this  amount,  you  will  recol- 
lect that  the  prohibition  of  Commodore  Claxton  as  to  price 
applied  only  to  clothing,  or  materials  of  which  clothing  is 
made,  and  to  no  other  articles  of  secondary  necessity." 
fHQQ-i  *In  answer  to  the  tenth  and  eleventh  prayers  of  the 
-I     plaintiffs  for  instruction,  the  judge  charged  the  jury, — 

^It  is  incumbent  on  the  defendant  to  satisfy  you  of  the 
amount  of  credit  to  which  he  is  entitled  under  this  head.  In 
estimating  it,  you  are  to  allow  only  the  actual  loss  sustained 
by  him,  and  not  any  prospective  or  anticipated  profits  which 
might  have  been  made  by  the  defendant,  supposing  his  whole 
stock  to  have  been  sold  at  the  prices  claimed  by  him. 

**If,  in  consequence  of  this  order,  the  goods  remaining  on 
hand  were  injured  or  damaged,  he  is  entitied  to  recover  the 
amount  of  such  damage  ;  but  the  jury  will  determine  whether 
such  damage  was  caused  by  this  order,  and  whether  the  sales 
were  lessened  in  quantities  in  consequence  of  the  reduction  of 
price.  The  sales  made  on  shore,  and  those  to  other  pursers, 
are  not  such  sales  as  would  entitle  him  to  charge  the  govern- 
ment with  the  advance  of  twenty-five  per  cent,  on  cost;  but 
if  made  bond  fide^  with  a  view  to  reduce  an  anticipated  loss,  he 
will  be  entitied  to  be  made  good  his  actual  loss  on  such  sales." 

In  answer  to  the  thirteenth  and  fourteenth  prayers  of  the 
plaintifb  for  instructions  to  the  jury,  the  judge  charged, — 
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**The  second  and  third  items  of  claim  are  for  oornmin- 
aions  on  moneys  paid  by  the  defendant  to  mechanics  and 
laborers,  when  stationed  at  the  navy-yard  at  Pensacola,  from 
October,  1885,  to  December,  1887 ;  and  a  commission  on  the 
amount  of  bills  of  exchanges  drawn  by  him  on  the  govem- 
ment,  from  May,  1827,  to  February,  1880. 

**  These  are  alleged  to  be  extra  services,  for  which,  by  the 
custom  of  the  department,  he  is  entitled  to  extra  compensation. 

*^  From  the  rules  and  regulations  of  1818  and  1882,  as  given 
in  evidence,  it  appears  that  both  the  drawing  of  bills  of  ex- 
change by  the  pursers  when  abroad,  and  the  payment  of  me- 
chanics and  laborers  by  them,  when  stationed  at  navy-yards, 
were  duties  devolved  on  and  usually  performed  by  pursers. 

"  But  if,  from  the  evidence,  the  jury  believe  that  these  du- 
ties were  required  of,  and  were  performed  by,  the  defendant 
over  and  above  the  regular  duties  of  his  appointment,  and  that 
it  has  been  the  practice  of  the  government  or  Navy  Depart- 
ment to  allow  to  pursers  compensation  on  commissions  over 
and  above  the  regular  pay,  and  that  the  defendant  took  upon 
himself  the  labor  and  responsibility  of  such  payments  and 
drawing  of  bills,  with  an  understanding  on  both  sides  that  he 
should  be  compensated  for  the  same  as  extra  services,  then  it 
is  competent  for  the  jury  to  allow  such  sum  as  they  may  find 
to  be  reasonable  and  conformable  to  the  general  usages  of  the 
government  in  like  cases.  But  the  custom  and  usage  i-^qa 
which  has  been  ^invoked  by  the  defendant  in  his  favor,  ■- 
must  also  operate  when  it  is  established  against  him.  The 
usage,  to  be  binding,  must  be  uniform,  and  be  applicable  to  all 
officers  of  the  same  grade,  under  similar  circumstances.  It  is 
not  sufficient  that  one,  two,  or  half  a  dozen  officers  have  been 
allowed  an  extra  compensation  for  such  services,  unless  the 
rule  was  a  general  one,  so  that  each  officer  performing  the  ser- 
vice might  be  supposed  to  rely  on  the  known  practice  of  the 
government  to  allow  extra  compensation  at  the  time  the 
service  is  performed.  The  jury  will  say,  whether  the  few  cases 
in  which  extra  compensation  is  proved  to  have  been  allowed 
are  not  rather  exceptions  to  the  general  rule  of  refusing  such 
compensation,  than  proof  of  the  rule  itself. 

^'  My  opinion  is,  that  the  weight  of  the  evidence  is  against 
the  claim  of  the  defendant  for  either  of  these  items." 

And  thereupon,  the  counsel  for  the  said  plaintiffs  did  then 
and  there  except  to  the  aforesaid  charge  and  opinions  of  the 
said  judge,  on  the  several  points  upon  which  his  instructions 
were  prayed  for,  to  the  jury.  And  inasmuch  as  the  charge 
and  opinions,  so  excepted  to,  do  not  appear  upon  the  record, 
the  said  couni^l  for  the  plaintiff  did  then  and  there  tender 
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^is  bill  of  exceptions  to  the  opinion  of  the  said  jndge,  and 
requested  the  seal  of  the  said  judge  should  be  put  to  the 
same,  according  to  the  form  of  the  statute  in  such  cases  made 
and  provided.  And  thereupon,  the  said  judge  being  so 
requested,  did  put  his  seal  to  this  biU  of  exceptions,  pursuant 
to  the  aforesaid  statute  in  such  cases  made  and  provided. 
[l.  8.]  Abohibald  Randall,  District  Judgt. 

The  jury,  under  the  above  instructions  of  the  court,  found 
the  following  verdict : — 

^  We,  the  juiy,  impanelled  in  the  case  of  the  United  States 
V.  McKean  Bttenanafij  a  purser  in  the  navy,  find  that  there  is 
due  by  the  plainti&  to  the  defendant  the  following  sums,  to 
wit: — 

Commissions  on  the  payment  of  mechanics  and 

laborers  at  the  navy  yard,  Pensacola 92,276  88 

Interest  on  the  same 1^024  00 

Commissions  on  drawing  bills  of  exchange 1,626  86 

Interest  on  the  same 1,466  00 

Loss  on  sales  on  board  the  frigate  Constitution . .  886  62 

Loss  of  commissions 6,277  46 

•12,044  22 
Deduct  government  claim 11,686  60 


Due  Purser  Buchanan $608  72 


»» 


*d4]  *The  counsel  for  the  United  States  then  moved  for 
a  new  trial,  objecting,  amongst  other  things,  to  the 
allowance  of  interest,  where  no  such  claim  was  made  by  the 
defendant.  Whereupon  the  counsel  for  the  defendant  filed 
a  remittur  for  the  two  sums  of  interest,  amounting  together 
to  the  sum  of  $2,479,  and  agreeing  that  a  judgment  might 
be  entered  against  him  in  favor  of  the  United  States  for 
$2,148.99. 

The  court  overruled  the  motion  for  a  new  trial,  and  directed 
a  judgment  to  be  entered  accordingly. 

By  the  above  bill  of  exceptions,  the  case  was  carried  to  the 
Circuit  Court,  which,  on  the  9th  of  November,  1846,  affirmed 
the  judgment  of  the  District  Court. 

The  United  States  brought  the  case  up,  by  writ  of  error,  to 
court. 

It  was  argued  by  Mr.  CHUet  and  Mr.  Johnson  QAUoamr- 
$6 


JANUARY  TERM,    1860.  M 

The  United  States  v.  Bnchanaiu 

Oeneral),  for  the  United  States,  and  Mr.  Ch.  M.  Whartcn  and 
Mr.  DoOdw,  for  the  defendant  in  error. 

The  brief  filed  by  the  Attorney-General  made  the  follow- 
ing points : — 

I.  That  the  court  erred  in  the  charge  given  as  to  commis- 
sions on  bills  drawn  by  the  defendant,  and  payments  made 
by  him  to  mechanics  and  laborers  at  the  navy-yard ;  because, 
whether  these  commissions  were  to  be  allowed  was  a  question 
of  law  for  the  court,  depending  upon  the  rules  and  regulations 
of  the  navy,  which  do  not  warrant  them.  1st,  By  the  rules 
and  regulations  it  was  the  defendant's  duty  to  perform  the 
services  for  which  the  charges  were  made.  2d.  No  parol 
evidence  was  admissible  to  the  contrary.  8d.  And,  in  fact, 
there  was  no  evidence  from  which  the  jury  were  at  liberty  to 
infer  that  the  services  for  which  the  charges  were  made  were 
extra  to  those  which  he  was  in  duty  bound  to  perform  under 
the  rules  and  regulations,  or  that  there  was  any  practice  or 
usage  under  which  he  could  be  paid  for  the  same.  4  How., 
80 ;  2  Wash.  C.  C,  24 ;  8  Id.,  149 ;  Gilp.,  872 ;  6  Binn.  (Pa.), 
417. 

II.  That  the  court  erred  in  charging  the  jury  that  the  rules 
on  the  subject  of  pursers'  commission  on  supplies  furnished  to 
the  crew,  established  by  the  Blue  Book  of  1818,  were  super- 
seded and  repealed  by  the  republication  of  the  rule  of  1809,  in 
the  Red  Book  of  1832 ;  whereas  the  Red  Book  declares  that 
the  rules  contained  in  the  Blue  Book,  except  in  two  particu- 
lars mentioned,  and  others  which  have  been  expressly  amended, 
were  in  full  force  for  the  reasons  assigned.  That  the  regula- 
tions as  to  pursers'  commissions  on  articles  furnished  to  the 
orew  in  the  Blue  Book  are  questions  of  law,  and  the  r«g^ 
true  construction  *of  them  is,  that  pursers  are  entitled     *- 

to  dispose  of  slops,  and  articles  of  wearing  apparel,  and  of 
materials  of  which  it  is  made,  at  a  commission  or  profit  of  ten 
per  cent.  only.  That  the  regulation  of  1809,  allowing  twenty- 
nve  per  cent,  upon  articles  of  secondary  necessity,  if  it  ever 
included  wearing  apparel,  or  materials  of  which  it  is  made, 
was  superseded  and  repealed  by  the  regulations  of  1818,  which 
directed  them  to  be  charged  as  slops,  and  was  not  revived  by 
the  republication  in  1832.  And  that  the  secondary  articles 
mentioned  in  the  regulations  of  1809  were  defined  in  the  regu- 
lations of  1818  to  be  soap  and  the  other  articles  enumerated, 
(wearing  apparel,  or  materials  for  it,  not  being  among  them,) 
and  upon  these,  by  the  regulations  of  1818,  pursers  were  tc 
be  allowed  to  charge  twenty-five  per  cent. 

III.  That  the  court  erred  in   charging  the  jury  that  the 
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M)tq«idated  chmages  for  commissionB  and  losses  aoxild  be  set 
off  in  this  action  at  all ;  and  also  erred  in  chargitig  thai  tbe 
United  States  were  liable  for  them,  if  incurred  by  Commodore 
Ckixton ;  and  in  stating  the  law  to  be,  that  the  Oomtao4dre 
was  the  agent  of  the  government ;  and  that  although  his  acts 
mlqr  not  previously  have  been  recognized,  yet,  if  they  were 
afterwards  ratified,  with  a  full  knowledge  of  the  facts,  as  they 
a{^ear  tx>  have  been,  then  the  government  is  responsible  for 
any  loss  occasioned  by  his  orders,  so  ratified  or  confirmed.  9 
Pet^  819 ;  2  Wash.,  C.  C,  181, 161 ;  18  Wend.  (N.  Y.),  189, 
156^  157 ;  4  Mason,  482 ;  5  Id.,  425,  489 ;  10  Pet.,  80 ;  4  Serg. 
&  R.  <Pa.),  249;  5  Id.,  122;  10  Id.,  14;  4  Watts  &  S.  (Pa.), 
206,  214. 

lY.  That  there  was  error  in  the  judge's  charge,  in  answer 
to  the  tenth  and  eleventh  prayers ; — ^Ist.  Because  the  tenth 
was  not  granted  when  it  should  have  been ;  and,  2d.  Because 
that  part  of  the  charge  in  which  he  told  the  jury  that  ^'  the 
sales  made  on  shore  and  those  to  other  pursers  are  not  such 
sales  as  would  entitle  him  to  charge  the  government  with  the 
advance  of  twenty-five  per  cent,  on  cost ;  but  if  made  bond 
fide^  with  a  view  to  avoid  an  anticipated  loss,  he  will  be  entitled 
to  be  made  eood  his  actual  loss  on  such  sales,"  was  erroneous, 
— ^the  United  States,  under  the  circumstances,  not  being  liable 
for  such  loss,  as  the  jury  were,  by  this  instruction,  authorized 
to  charge  them  with. 

y.  That  the  court  erred  in  allowing  the  defendant  to  turn 
the  verdict  in  his  favor  into  a  verdict  against  him,  by  allowing 
him  to  remit,  without  the  consent  of  the  United  States,  and  by 
entering  up  judgment  in  their  favor  without  their  consent,  and 
contrary  thereto.  And  because  the  said  judgment,  even  as  so 
«^-|  corrected,  is  erroneous,  as  it  includes  commissions  on 
-■  drawing  *bills  and  making  payments  to  mechanics  and 
laborers  at  the  navy-yard,  and  losses  on  alleged  sales  on  board, 
and  loss  of  commissions. 

The  brief  of  the  counsel  for  the  defendant  in  error  presented 
the  following  points : — 

1.  That  at  the  time  when  the  alleged  claim  of  the  govern- 
ment against  the  defendant,  and  the  alleged  credits  of  the 
defendant,  arose,  there  was  no  law  of  the  United  States 
expressly  defining  the  duties  or  the  emoluments  of  a  purser 
in  the  navy  of  the  United  States ;  but  that  the  said  duties 
and  emoluments  were  regulated  by  the  rules  and  regulations 
of  the  navy,  by  orders  from  the  Navy  Department,  and  by 
usage  or  custom. 

fi.  That  the  rules  and  regulations  prepared  by  the  Board  .^f 
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Havjr  OommissionerB,  and  published  in  1818,  oailed  the  BJne 
Book,  did  aot  extend  to  the  private  stores  of  the  parser,  but 
only  to  those  purchased  by  the  goyemment,  and  were  not  the 
role  regulating  the  charge  of  commissions  by  the  defendant  on 
the  sale  of  private  clothing,  or  the  materials  of  which  it  was 
made, -or  of  tea,  sugar,  and  tobacco,  during  the  period  in  which 
the  present  controversy  originated. 

8.  That  the  said  rules  of  1818,  if  ever  applicable  to  said 
evbjedHmatters,  were  superseded  to  that  extent  by  the  rules 
of  1882,  eelled  the  Red  Book;  and  that  these  latter  rules 
regulated  the  duties  of  the  defendant  and  his  emoluments,  as 
to  the  said  subject-matters  of  controversy  in  this  suit. 

4.  That  there  is  no  error  in  law  in  the  charge  of  the  district 
judge,  nor  in  the  record,  upon  the  subject  of  the  credits 
claimed  by  tlue  defendant  for  commissions  on  paying  mechanics 
and  laborers  at  the  Pensacola  navy-yard,  and  on  drawing 
and  negotiating  bilk  of  exchange ;  that  the  said  claims  of  the 
defendant  depended  upon  the  Indine  by  the  jury  of  certain 
facts  in  relation  to  which  evidence  had  been  submitted  on  both 
sides,  and  that  the  finding  of  those  facts  conclusively  estab- 
lishes tiie  right  of  the  defendant  to  claim  said  credits. 

5.  That  this  :eourt  cannot  revise  the  finding  by  the  jury  of 
the  facts  in  controversy,  nor  grant  a  new  trial,  nor  reverse  the 
judgment  below,  except  for  error  in  law  appearing  on  the 
judge's  charge,  or  on  the  xecord. 

6.  That  the  defendant  was  entitled  to  all  the  emoluments 
of  faofl  o£See,  whioh,  by  express  or  implied  contract  with  the 
United  States,  belonged  thereto ;  and  that  the  existing  regu- 
lations of  the  naval  service,  and  the  existing  custom  and  usage 
of  the  navy,  defined  and  formed  a  contract  between  the 
government  and  the  defendant  in  this  respect. 

*7.  That  the  defendant  properly  expended  the  money  [•97 
which  he  received  from  the  United  States  for  that  pur- 
pose, and  with  which  he  is  charged  in  account,  and  which  is 
sought  to  be  recovered  back  from  him  in  this  suit,  in  the  pur- 
chase of  the  customary  private  stores ;  and  that  he  was  enti- 
tled to  sell  said  stores,  in  conformity  with  the  rules  of  the 
ship,  to  the  officers  and  crew  of  the  Constitution,  at  prices 
regulated  by  the  existing  rules  and  usage  of  the  service ;  and 
that  he  could  not  lawfuUy  be  compelled  to  sell  them  at  lower 
rates,  nor  without  a  breach  of  the  contract  with  him. 

fi.  That  defendant,  as  an  inferior  officer,  was  by  law  obliged 
4e  submit  to  the  orders  of  Commodore  Claxton  in  the  premi- 
and  that  'by  so  submitting  he  lost  none  of  his  rights  m 
,  ibat  is  entitled  to  assert  them  in  this  suit. 

9.  Tliat  the  ratification  of  the  said  Commodore's  oonduot  ia 
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the  premises  by  the  Secretary  of  the  Navv,  with  a  full  know!* 
edge  of  the  facts,  rendered  the  United  States  liable  for  any 
loss  sustained  by  the  defendant  resulting  from  a  breach  of 
contract  as  aforesaid,  and  from  the  orders  of  said  Commodore, 
so  ratified ;  and  that  the  Secretary  had  no  right  to  diminish 
the  established  rates  of  profit  with  respect  to  stores  purchased 
by  defendant  prior  to  such  diminution. 

10.  That,  under  the  evidence  in  the  cause,  it  was  right  to 
submit  to  the  jury,  as  a  question  of  fact,  what  were  ^* articles 
of  secondary  necessity ; "  and  also  to  charge  them,  that,  if 
they  were  satisfied  from  the  evidence  of  the  existence  of  a 
usage  to  consider  clothing,  and  the  materials  whereof  clothing 
is  made,  as  such  articles,  and  to  charge  an  advance  thereon  of 
twenty-five  per  cent.,  such  usage  was  evidence  of  the  con- 
struction given  to  the  law,  and  regulated  the  rights  and  duties 
of  those  acting  within  its  limits. 

11.  That  there  was  no  error  in  charging  that  the  defendant 
was  entitled  to  a  credit  for  the  actual  loss  proved  by  him  to 
have  been  sustained  in  consequence  of  being  compelled  to 
sell  his  stores  at  the  advance  of  ten  per  cent,  only,  if  he  were 
authorized  to  charge  an  advance  of  twenty-five  per  cent,  on 
the  same.  Nor  in  charging  that  he  was  entitled  to  such 
credit  for  all  actual  loss  in  consequence  of  the  said  order  of 
Commodore  Claxton. 

12.  That  there  is  no  error  in  law  in  the  charge  of  the 
district  judge. 

18.  That  the  defendant  was  entitled  to  set  off  all  equitable 

as  well  as  legal  credits  which  he  had,  and  had  duly  preferred 

*Q81     ftgc^ioBt  the  United  States ;  and  that  his  claims  in  this 

J     case,  if  *found  by  the  jury,  were  equitable  credits, 

which  he  had  a  right  to  set  off  against  the  plaintifik'  claim. 

14.  That  there  was  no  error  in  allowing  the  defendant  to 
remit  a  portion  of  his  credits,  as  allowed  him  by  the  jury ; 
nor  in  entering  the  judgment  accordingly. 

Upon  the  first  point,  the  counsel  for  the  defendant  in  error 
cited  the  case  of  United  States  v.  THnffev^  5  Pet.,  115, 126,  and 
a  circular  from  the  Navy  Department  dated  March,  1882. 

The  pay  from  the  treasury  to  pursers  was  regulated  by  the 
act  of  18th  April,  1814,  §  1,  (8  Stat,  at  L.,  186,)  which 
provided,  that  ^'  the  pay  and  subsistence  of  a  purser  should 
be  forty  dollars  per  month,  and  two  rations  per  day." 

By  the  act  of  March  3d,  1836,  (4  Stat,  at  L.,  765,  767,)  it 
was  provided,  that  ^'  no  allowance  shall  hereafter  be  made  to 
any  officer  in  the  naval  service  of  the  United  States,  for  draw- 
ing bills,  for  receiving  or  disburaing  money,  or  transacting  any 
business  for  the  government  of  the  United  States^"  Sto. 
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The  act  of  August  26th,  1842,  (6  Stat,  at  L.,  686,)  intro- 
duced  a  new  system  with  reference  to  pursers,  and  provides, 
section  8,  that,  ^'  in  lieu  of  the  pay,  rations,  allowances,  and 
other  emoluments  authorized  by  the  existing  laws  and  regula* 
tions,  the  annual  pay  of  pursers  shall  be  as  follows,  &c. 
This  act  also  provided  for  the  purchase  of  all  supplies  for  the 
navy  to  be  made  with  the  public  money,  under  regulations  to 
be  prescribed  by  the  executive.  And  pursers  are  prohibited 
thereafter  from  "charging  any  profit  or  percentage  upon 
stores  or  supplies  to  persons  in  the  naval  service,  other 
than  those  thereinafter  prescribed.^' 

The  Red  Book,  p.  18,  provides,  under  the  head  of  "  Allow- 
ance to  Pursers,"  as  follows : — 

"§  1.  An  allowance  of  commission  of  2^  per  cent,  upon 
payments  made  by  pursers  is  of  ancient  date. 

"  §  2.  Pursers  are  allowed  a  commission  of  5  per  cent,  on 
the  amount  of  sales  of  dead  men's  clothes.  They  are  also 
allowed  5  per  cent,  upon  clothing  distributed  to  the  crew. 
January  29, 1808. 

"25  per  cent,  upon  articles  of  secondary  necessity,  em- 
bracing all  articles  not  denominated  luxuries,  upon  which  6 
per  cent,  is  not  charged.     27  July,  1809. 

"  50  per  cent,  upon  luxuries,  such  as  tea,  coffee,  sugar,  and 
tobacco,  when  furnished  either  to  officers  or  crew. 

"In  vessels  of  20  guns,  an  additional  allowance  is  made 
upon  groceries  of  5  per  cent.,  and  in  vessels  under  20  gnns,  of 
10  per  cent,  upon  the  same  articles."  r«an 

♦Red  Book,  p.  50 :—  L  »» 

"  §  1.  Pursers  must  transmit  to  the  Navy  Commissioners  a 
certified  invoice  of  all  articles  provided  by  them  for  vessels 
bound  on  a  cruise,  including  all  articles  procured  to  be  sold 
for  their  own  benefit.     October  20,  1880." 

"  §  8.  All  bills  of  exchange  drawn  by  pursers  on  the  depart- 
ment must  be  in  favor  of  and  indorsed  by  the  commander  of 
the  vessel  or  squadron.  A  separate  letter  of  advice  must 
accompany  each  bill,  stating  (among  other  things)  the  rate  of 
exchange  at  which  the  bill  is  negotiated,  &c.,  &c.  August 
10, 18211." 

Upon  the  second  point,  the  counsel  for  the  defendant  cited 
numerous  passages  from  the  Blue  Book,  to  show  the  rate  of 
advance  which  pursers  might  charge  upon  what  are  called 
^  private  stores ; "  but  as  the  court  did  not  decide  the  point, 
these  references  are  omitted. 

8d  point.  The  counsel  contended  that  the  issue  of  the  Red 
Book,  by  competent  authority,  superseded  the  Blue  Book  in 
the  matter  of  the  emoluments  of  pursers.     United  States  v. 
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MeDaniel^  7  Pet.,  14 ;  Act  of  Congress  of  March  2, 188S|  for 
the  relief  of  E.  B.  Babbit. 

Upon  the  fourth,  fifth,  sixth,  seventh,  and  tenth  points,  on 
defendant's  brief,  it  is  submitted,  that,. if  the  duties  and  emohi- 
ments  of  the  purser  were  regulated  by  no  statute,  but  depen- 
dent upon  rules  and  usage,  it  was  the  duty  of  the  district  judge 
to  submit  the  question  of  fact  to  the  jury,  what  the  usa^e  in 
the  matter  was,  under  the  evidence  presented  on  both  sides ; 
and  that  he  was  right  in  directing  them  to  regulate  their 
verdict  in  accordance  with  their  view  of  the  usage. 

Although  there  can  be  no  usage  recognized  by  the  court 
which  is  contrary  to  law, — and  usage  cannot  alter  the  law, — 
yet  it  is  evidence  of  the  construction  given  to  it ;  and  when 
the  usage  is  established,  it  regulates  the  rights  and  duties  of 
those  within  its  limits.     7  Pet.,  14, 15,  before  cited. 

Allowances  and  emoluments  were  recognized  by  statute,  as 
belonging  to  pursers;  and,  of  course,  they  were  entitled  to 
these,  as  matter  of  contract,  whenever  they  rendered  the 
proper  service.  As  specially  applicable  to  the  fifth  point,  the 
counsel  for  defendant  cited  Henderson  v.  Moore^  6  Cranoh,  11 ; 
Barr  v.  GhatZy  4  Wheat.,  218;  Blunt'' s  Lessee  v.  Smithy  7 
Wheat.,  248 ;  Brovm  v.  Olarke^  4  How.,  4 ;  Zeller  v.  JBckert, 
Id.,  298. 

The  jury  have  found  the  fact,  that  the  defendant  performed 
these  duties  upon  request,  over  and  above  the  regular  duties 
of  his  appointment,  that  it  has  been  the  practice  of  the  gov- 
ernment to  allow  to  pursers  extra  compensation,  and  that  the 
*1Q01  d^^^^^^^  ^performed  these  particular  services,  with 
-■  an  understanding  on  both  sides  that  he  should  be  oom- 
pensated  for  them  as  extra  services.  Surely  there  can  be  no 
legal  objection,  under  these  circumstances,  to  the  defendant's 
claim,  upon  this  head. 

As  t-o  the  eighth  and  ninth  points,  it  is  remarked,  thai  the 
Navy  Commissionera'  Rules,  p.  21,  section  10,  provide, — ^**  If 
any  officer  shall  receive  an  order  from  his  superior,  contrary 
to  the  general  instructions  of  the  Secretary  of  the  Navy,  or 
to  any  particular  order  he  may  have  received  from  the  said 
Secretary  of  the  Navy,  or  any  other  superior,  he  shall  repre- 
sent in  writing  such  contrariety  to  the  superior  from  whom  he 
shall  have  received  said  order ;  and  if,  after  such  representa- 
tion, the  superior  shall  still  insist  upon  the  execution  of  his 
order,  the  officer  is  to  obey  him,  and  to  report  the  circum- 
stances to  the  commander  of  the  ship,  to  the  commander  of 
the  fleet  or  squadron,  or  to  the  Secretary  of  the  Navy,  as  may 
be  proper." 
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This  mode  was  strictly  pursued  by  the  defimdMA ;  ami  be, 
yt  course,  lost  none  of  his  rights  by  obeying  the  law. 

Upon  the  eleventh  and  twelfth  points  on  defendant's!  boief, 
it  is  submitted,  that  the  defendant  received,  by  the  verdict 
and  judgment  below,  no  allowance  or  equitable  eredit^  exeept 
as  a  compensation  for  actual  loss  theretofore  sustained  btjf 
him^  in  consequence  of  the  erroneous  constouetion  q£  the 
rules  regulating  his  compensation  on  the  part  of  the  offieefa 
of  the  government.  He  being  entitled,  by  contract  and  law, 
to  dispose  of  the  stores,  which  had  been  purchased  by  him 
prior  to  any  change  of  existing  regulations^  at  a  fixed  rate ; 
and  having  been  compelled  by  his  superior  efficer„  (whose 
orders  were  subsequently  ratified  by  the  government^)  to  part 
with  them  at  a  less  rate,-— or,  in  other  words,  the  credit  arising 
from  sales  made  by  him,  to  which  he  was  entitled  m  aft  oSset 
against  the  money  placed  in  his  hands  by  the  government, 
being  illegally  diminished  by  the  auditing  ojffieeits  of  the 
United  States, — ^he  is  at  liberty  in  a  suit  against  himb,  biTOueht 
to  recover  the  balance  of  money  in  his  hands,  to  aaseit  his 
rights  to  the  proper  rate  of  profit,  and  to  defalk  that  from 
the  debit  side  of  his  account.  The  government  having  depes^ 
ited  in  the  purser's  hands  a  sum  of  money,  with  auithority 
and  instructions  to  buy  certain  goods  therewith,,  ajad  to  dl^ 
pose  of  them  at  fixed  rates,  cannot,  after  hie  purchase;  and 
subsequent  disposition  of  these  goods,  call  upon  him  to  cefudid 
the  money,  without  an  allowance  to  him  of  the  ratea  of  pt ofi,t 
originally  agreed  upon  between  them.  If,  for  example^  he 
bought  an  article,  with  the  government  money,  for  fifty  cents, 
which  he  was  entitled  to  dispose  of  for  *seventy-4ive  r^i^^ 
cents,  and  the.  United  States  subsequently  compel  him  "- 
to  sell  it  for  sixty-two  and  a  half  cents,  they  cannot,  in  aalliog 
him  to  account  for  the  money  intrusted  to  him,  deny  his  right 
to  charge  them  with  the  difference  of  twelve  and  a  half  oaoiBt 
which  would  make  up  his  legal  profit  on  the  transactioi^ 
They  become,  in  equity,  bound  themselves  to  reimburse  him 
for  the  actual  loss  of  profit  accruing  from  their  act.  And 
such  was  the  judge's  charge.  He  instructed  the  jury  to  allow 
'^only  the  actual  loss  sustained  by  the  defendant,,  aad  ax>t  angr 
respective  or  anticipated  profits."  United  /States  v.  Mawkimt 
0  Pet.,  125,  shows  the  manner  in  which  the  purser's  acooimts 
are  adjusted  at  the  treasury. 

Upon  the  thirteenth  point,  the  following  authoritiea  are 
adduced  (a  part  of  these  authorities  are  also  applicable  to  the 
fifth  ]point^ :— United  States  v.  Ripley^  7  Pet.,  18;  UniUd 
States  V.  McDanielt  Id.,  1 ;  United  States  v.  MUebroum^  Id.,^  2A; 
United.  States  v.  Wilkins,  6  Wheat.,  135. 
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The  same  general  principle  as  to  the  right  of  set-off  is  laid 
down  In  United  StcUes  v.  Robeson^  9  Pet.,  819 ;  United  States 
y.  Bank  of  the  Metropolis^  15  Id.,  877. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
oourt. 

This  is  a  writ  of  error,  presenting  three  distinct  grounds  of 
exception  to  the  judgment  rendered  in  the  court  below. 

Neither  of  these  is  claimed  to  justify  us  in  revising  the  find- 
ing of  the  jury  on  the  evidence,  though  the  verdict  was  not 
acceptable  in  some  respects  to  the  district  judge  who  tried  the 
cause,  but  should  have  been  scrutinized  by  him,  if  at  all,  and, 
if  clearly  wrong,  submitted  to  another  jury  for  correction  on 
the  motion  for  a  new  trial.  The  exceptions  to  be  now  con- 
sidered, are,  therefore,  confined  to  the  instructions  given  to 
the  jury  concerning  the  claims  made  in  set-off  by  the  original 
defendant,  and  are,  that  they  all  were,  in  point  of  law,  incorrect. 

Those  claims  were, — 

1st.  For  commissions  for  drawing  bills  of  exchange. 

2d.  For  commissions  bn  payments  made  to  mechanics  and 
laborers  at  the  navy-yard  at  Pensacola. 

8d.  For  loss  of  commissions  on  sales  of  slops,  and  loss  by 
depreciation  of  property  in  the  Pacific. 

The  claim  for  commissions  for  drawing  bills  of  exchange  is 
founded  on  such  service,  performed  at  times  from  May,  1827, 
to  February,  1880.  But  it  appears  that  such  commissions 
were  not,  at  any  period,  usually  allowed  to  permanent  pursers. 
And  though  one  or  two  instances  were  given  of  such  allow- 
*1021  ^^^^  under  peculiar  circumstances,  they  were  limited 
J  *to  that  number ;  and  on  the  10th  of  November,  1826, 
commissions  to  commanders  of  squadrons,  and  *^  officers  of 
any  ffrade,"  for  drawing  such  bills,  were  expressly  abolished. 
(Red  Book  in  the  Navy,  p.  10  and  p.  27.  See  also  Letter  of 
4th  Auditor,  26th  June,  1844 ;  Circular,  1st  April,  1888.) 

When  the  present  claim  was  presented  to  the  department 
by  Mr.  Buchanan,  in  1831,  it  was,  therefore,  rejected,  and 
seems  to  have  been  abandoned  by  him  for  nearly  ten  years 
after,  when,  another  difficulty  arising  as  to  other  transactions 
of  his  in  the  Pacific,  this  claim  was  revived,  and  offered  in 
set-off  to  a  suit  by  the  government  for  moneys  then  recently 
advanced  to  him. 

On  what  ground,  then,  could  the  district  judge  properly 
leave  its  allowance  to  the  jury,  as  he  did  at  the  trial  in  this 
ease?  It  seems  to  us,  that  he  should  have  instructed  them 
that,  in  point  of  law,  neither  any  act  of  Congress,  nor  any 
regulation  of  the  department,  justified  the  allowance;  that 
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the  service  performed  was  an  ordinary  one,  connected  with  a 
purser's  official  duties,  and  consequently,  for  which,  in  point 
of  law,  he  was  entitled  to  no  extra  compensation  by  way  of 
commissions  or  otherwise.  (See  Qratiot  v.  United  State9^  4 
How.,  112.) 

The  two  cases,  often  relied  on  to  justify  such  an  allowance, 
were  both  claims  for  what  was  deemed  by  the  court  extra 
service.  (^United  States  v.  McDaniel^  and  United  States  v. 
FiUehrown,  7  Pet.,  16  and  28.) 

On  the  subject  of  a  usage  or  custom,  attempted  to,  be 
proved,  to  overturn  these  principles  and  decisions,  it  seems  to 
us  that  the  judge  should  have  ruled,  that  a  usage  ought  not 
to  be  permitted  to  be  set  up,  where  a  rule,  as  here,  is  not 
doubtful,  but  settled.  (^Bratvn  v.  Jackson^  2  Wash.  C.  C,  24; 
6  Binn.  (Pa.),  417.)  And  that  a  usage  or  custom,  when 
admissible,  must,  in  order  to  be  valid,  be  ancient,  reasonable, 
and  generally  known  (8  Wash.  G.  C,  149),  and  also  be  cer- 
tain (^United  States  v.  Duval^  Gilp.,  872).  Consequently, 
when  it  appeared  here  that  the  compensation  was  nxed  or 
clear,  and  when  it  appeared  that  only  one,  or  at  the  furthest, 
two  extra  allowances  could  be  proved  of  commissions  for  such 
services  by  permanent  pursers,  and  those  under  peculiar  cir- 
cumstances, he  should  have  directed  that,  in  point  of  law, 
these  last  did  not  constitute  a  valid  usage  or  custom,  and  that 
there  was  nothing  properly  to  be  left  to  the  jury  on  the  sub- 
ject. In  the  United  States  v.  McDanieU  7  Pet.,  16,  the  usage 
had  existed  uninterruptedly  for  fifteen  years. 

There  is  a  very  good  description  of  a  custom  or  usage  in 
ch.  1,  art.  8,  of  the  Civil  Code  of  Louisiana: — "Customs  r«ioQ 
result  *from  a  lone  series  of  actions,  constantly  ^ 
repeated,  which  have,  by  such  repetition  and  by  uninterrupted 
acquiescence,  acquired  the  force  of  a  tacit  and  common  con- 
sent." How  imperfectly  the  evidence  in  the  present  case 
'  meets  the  requirements  of  such  a  definition  as  this,  or  of  any 
legal  view  of  a  valid  usage,  is  so  obvious  as  not  to  need  fur- 
ther explanation. 

The  second  claim,  for  paying  mechanics  and  laborers  at  the 
navy-yard  at  Pensacola,  from  1835  to  1887,  stands  in  a  similar 
condition.  It  was  a  service  expressly  imposed  on  a  purser  of 
a  yard  as  official,  by  the  Blue  Book  of  the  navy,  as  early  as 
1818  (p.  14). 

But  the  judge  instructed  the  jury,  that  this  book  had  ceased 
to  be  in  force.  In  this  he  erred.  For  the  navy  department, 
in  1881,  had  expressly  and  officially  published,  that  it  was 
still  "in  full  force,"  except  in  two  or  three  other  particulars, 
specified  in  a  note  to  the  Red  Hook  (p.  49,  note).     The  lat- 
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fter,  also,  was  then  first  printed,  and  not  only  did  not  profess 
to  repeal  the  former,  but  such  was  not  its  legal  effect.  The 
Blue  Book  related  chiefly  to  other  matters  than  what  were  in 
the  Red  Book,  and  which  were  as  necessarily  to  remain  regu- 
lated by  the  former  after  the  publication  of  the  latter  as 
before,  and  even  now  as  then. 

The  Blue  Book  concerns  the  complement  of  officers  and 
men  for  vessels  of  different  sizes,  the  duties  of  those  officers 
on  shipboard  and  at  yards,  salutes,  recruiting,  &c. ;  and  not, 
like  the  Red  Book,  relating  to  decisions  in  the  civil  adminis- 
tration of  the  department,  and  circulars,  orders,  &c.,  connected 
with  it. 

The  latter  was  a  mere  collection  of  these  latter  matters, 
before  existing  dispersed  and  in  manuscript ;  and  being  com- 
piled and  printed  for  the  benefit  of  navy  officers,  as  well  as 
the  department,  the  date  of  each  decision  and  circular  was 
given,  so  that  officers  might  see,  if  decisions,  regulations,  or 
circulars  conflicted  in  any  degree,  as  they  sometimes  might, 
which  was  of  most  recent  date,  and  consequently  often  modi- 
fying or  superseding  one  made  earlier.  The  Red  Book  intro- 
duced nothing  new  into  the  service,  nor  professed  to  do  it^ 
but  merely  arranged  and  made  more  generally  known  by 
printing,  in  1831,  what  had  before  taken  place  on  the  mattera 
described  in  it,  as  had  been  done  in  relation  to  some  matters 
in  the  Blue  Book,  by  printing  and  distributing  that  in  1818, 
as  well  as  compiling  and  publishing  in  that  other  things  new 
and  permanently  useful. 

There  being,  then,  no  repeal  of  this  part  of  the  Blue  Book 

lel^ting  to  the  duties  of  pursers  at  yards,  the  payment  of 

*1041  *"^®^^^i^  *^^  laborers  stood,  as  ever  since  1818,  if 

-■  not  longer,  an  official  duty  of  pursers  stationed  at  them. 

The  idea  oi  attempting  to  set  up  a  usage  to  pay  commis- 
sions for  this  service,  and  leave  merely  one  case  of  the  kind 
to  the  jury  as  evidence  of  such  a  usage,  was  altogether 
untenable  on  sound  principles,  as  before  shown  under  the 
first  claim.  All  the  other  cases  referred  to  in  support  of  such 
a  usage  or  custom  were  not  cases  to  allow  commisMons, 
though  sometimes  to  sanction  a  sum  of  money  for  a  clerk. 

But  even  this  last  had  been  abolished  as  early  as  1826,  long- 
before  the  service  performed  by  the  original  defendant,  and 
only  an  additional  steward  had  been  since  allowed  at  yards 
where  the  workmen  were  numerous.  (Red  Book,  52.  See 
Letter  of  4th  Auditor,  June  26,  1844,  and  Circular  of  1st 
April,  1883.) 

There  is,  likewise,  another  defect  in  the  instructions  to  tht 
jury  on  both  of  these  points,  in  permitting  the  testimony  d' 
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nayal  effioera,  and  sometimes  of  suboxdiaate  ones,  rather  Iban 
the  head  of  the  department,  to  go  to  the  jury  to  enable  them 
to  decide  what  were  and  were  not  official  duties,  when  it  was 
rather  the  province  of  the  court,  after  being  duly  informed 
from  proper  sources,  to  settle  that  as  a  question  of  )aw,  and 
direct  the  jury  upon  it.     (4  How.,  80;  &Binn,  (Pa.),  417.) 

The  third  ground  of  claim,  and  the  instructions  upon  it,  are 
in  some  respects  different,  and  remain  to  be  considered. 

This  claim  was  for  commissions  lost  on  the  sale  of  slopiE 
and  for  depreciation  in  property,  eauaed  hy  o^dejra  of  Qom- 
modore  Claxton  in  the  Pacific  in  1889. 

The  latter,  finding  that  an  unusual  quantity  of  some  Iduads 
of  clothing  had  been  issued  by  the  defendant  fsoiia  his  private 
stores,  on  which  an  advance  of  twenty-five  per  cent,  had  \^%en 
charged,  and  only  a  small  quantity  from  the  public  stores,  on 
which  only  ten  per  cent,  advance  was  charged,  interposed  and 
issued  an  order  against  taxing  the  crew  ovcir  teo  per  cent, 
advance  on  certain  articles  of  wearing  apparel,  on  which  the 
defendant  insisted  he  was  entitled  to  twenty-five.  This  claim 
is  for  a  lose  of  the  difference  between  ten  and  twenty-five  per 
cent,  on  what  was  and  might  have  been  aald^  ana  loss  by 
depreciation  on  articles  not  sold.  Considering  the  views, 
entertained  by  this  court  on  the.  impropriety  in  law  of  allow- 
ing this  claim  to  be  put  in  at  all  in  setoff  to  this  action,  it  ki 
not  necessaiy  to  decide  here  which  percentage  was  tbei  proper 
one. 

On  the  one  hand,  the  opinion  of  the  Commodore  waa  su% 
tained  by  that  of  Mr.  Paulding,  then  Secretary  of  the  N^vy, 
— presumed  to  be  best  acquainted  with  the  previous  construc- 
tions *in  the  navy  department, — and  by  the  express  r«iAe 
language  of  the  Blue  Book  (pp.  108  and  105)^  and  by  ^ 
some  early  decisions  published  in  the  Red  Book  (p.  18i),  as 
well  as  by  the  views  of  some  of  the  members  of  this  Court  i 
yet  other  constructions  of  these  decisions  tend  to  sustain  the 
claim,  as  do  the  views  of  other  members  of  this  court. 

Whichever  of  these  constructions,  then,  may  be  correct,  ia 
not  now  settled,  because  we  think  it  clear,  that  such  a  claim' 
as  this  is  not  allowable  at  all  by  way  of  set-off  to  an  %Qtioai^ 
brought  by  the  government. 

The  statute  of  March  Sd,  1797,  which  allows  set-oiSs,  haf^ 
had  a  very  liberal  construction  by  this  court,  extending  it  to 
matters  even  distinct  from  the  cause  of  action,  if  only  such  in» 
the  defendant  is  entitled  to  a  credit  on,  whether  equitable  oi> 
leffal.  (United  States  v.  Wilkins^  6  Wheat.,  185 ;  Ripley  v. 
IhiiUd  SttU€9,  7  Pet.,  25.) 
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The  object  is  to  settle  between  the  parties  their  mntoal 
aocoiints  or  debts.     (See  the  Act  of  Congress.) 

But  any  wrongs  or  torts  done,  and  any  unliquidated  damages 
claimed,  have  never  been  permitted  as  a  set-off.  (^Butts  v. 
Collins,  18  Wend.  (N.  Y.),  156  ;  McDonald  v.  NeUson,  2  Cow. 
(N.  Y.),  140 ;  Reek  v.  Sheener,  4  Serg.  &  R.  (Pa.),  249 ;  10 
Id.,  14.)  This  rule  prevails  when  the  United  States  are 
plaintiffs,  as  well  as  individuals.  ( United  States  v.  Robeson, 
9  Pet.,  826.) 

Much  less  could  wrongs  done  by  others  than  the  United 
States,  and  for  whom  it  would  be  a  very  grave  question 
whether  the  United  States  were  in  law  responsible,  be  set  off, 
and  unliquidated  damages  allowed. 

Such  a  transaction,  whether  sounding  ex  delieto  or  ex  con- 
tractu, seems  to  be  one  between  the  two  officers,  rather  than 
between  one  of  them  and  the  government.  (  United  States  v. 
Hawkins,  10  Pet.,  184 ;  9  Id.,  819.) 

It  is  certain,  that  no  action  could  technically  be  sustained 
i^inst  the  United  States  for  any  wrong  done  here  by  Commo- 
dore Claxton.  And,  waiving  their  sovereignty  to  bar  a  suit, 
it  is  quite  manifest  that  no  claim  exists  as  a  matter  of  course 
against  the  government  for  a  wrong  done  by  one  officer  ^nst 
another  officer,  or  by  one  officer  against  an  individual,  when 
the  liability  of  the  officer  himself  for  public  acts  is  often 
questionable;  and  when  the  liability  of  the  government  for 
his  acts,  private  or  public,  is  still  more  in  doubt.  (^Q-arland  v. 
Davisy  4  How.,  148,  and  cases  there  cited ;  Story  on  Agency, 
412,  n. ;  Dttnean  v.  Findlater,  6  CI.  &  F.,  908,  910.) 
*1061  ^^^  ^^^  ^^  alter  the  case,  if  another  officer,  *like  a 
-'  secretary  of  the  navy,  approves  of  the  wrong.  Should 
a  post-captain  go  out  of  the  path  of  his  duty,  or  act  beyond  his 
legitimate  authority,  it  appears  on  its  face  an  affair  between 
him  and  the  sufferer,  and  not  between  the  latter  and  the 
government. 

The  defendant,  if  he  has  really  been  wronged  by  Commo- 
dore Claxton,  acting  against  and  beyond  his  omcial  authority, 
has  not  only  the  usual  modes  of  redress  against  him  in  the 
judicial  tribunals,  (Jones  v.  Bird,  5  Barn.  &  Aid.,  887 ;  16 
East,  884,)  but  it  is  gratifying  to  reflect,  that  resort  to  Con- 
gress is  also  open  for  relief,  and  with  success,  undoubtedly, 
should  the  defendant  be  able  to  satisfy  Congress  he  was 
wronged  by  the  Commodore,  and  that  it  is  just  and  proper 
for  the  government  to  atone  for  any  injury  so  done  to  him  by 
another. 

But  some  legislative  sanction  to  this  claim,  or  some  recogni- 
tion by  Congress  of  a  right  to  it,  would  seem  an  indispensable 
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preliminary  to  its  allowance  in  any  form  in  the  judicial  tribu- 
nals against  the  government.  See  United  States  y.McDanielf 
7  Pet.,  2  and  16. 

Judge  Story  in  his  work  on  Agents  (§  819)  says : — "  In  the 
next  place,  as  to  the  liability  of  public  agents  for  torts  or 
wrongs  done  in  the  course  of  their  agency,  it  is  plain  that  the 
government  itself  is  not  responsible  for  the  misfeasance,  or 
wrongs,  or  neglects  or  omissions  of  duty,  of  the  subordinate 
officers  or  agents  employed  in  the  public  service." 

This  view  is  sustained  by  several  adjudged  cases,  among 
which  are  the  United  States  v.  Kirkpatrick^  9  Wheat.,  720, 
and  8  Wend.  (N.  Y.),  408 ;  United  States  v.  Vanzandt,  11 
Wheat,  190 ;  1  Pet.,  818 ;  5  Mason,  441 ;  15  East,  898 ;  6  Gl. 
&  F.,  908. 

Consequently  the  judge  in  the  District  Court  erred  in  law 
by  permitting  a  set-off,  composed  of  such  a  claim,  to  go  to  the 
jury  at  all.  There  being  error  in  the  instructions  on  all  the 
three  claims,  and  the  judgment  in  the  Circuit  Court  having 
affirmed  that  in  the  District  Court,  it  must  be  reversed  ana 
one  entered  disaffirming  it,  and  the  case  remanded  thence  to 
the  District  Court,  in  order  that  there  may  be  a  venire  de  novo 
in  that  court,  and  another  trial  had  in  conformity  to  these 
views. 

Mr.  Justice  McLEAN  and  Mr.  Justice  GRIER  dissented 
from  the  above  opinion. 
Mr.  Justice  WAYNE  did  not  sit  in  the  cause. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  ror  r«iAiT 
the  *Eastern  District  of  Pensylvania,  and  was  argued  L 
by  counsel.  On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said  Cir- 
cuit Court  affirming  the  judgment  of  the  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  and  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
Court,  with  directions  to  enter  a  disaffirmance  of  the  judgment 
of  the  District  Court,  and  to  remand  this  cause  to  the  said 
District  Court,  with  directions  to  that  court  to  award  a  venire 
facias  de  novo^  and  for  further  proceedings  to  be  had  therein 
in  conformity  to  the  opinion  of  this  court. 
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Thomas  Williams,  Administbatob  of  Biekjamik  J. 
Baldwin,  deceased,  Appellant,  v.  John  W.  and 
William  Benedict,  tbading  undse  the  Fibm  and 
Style  of  Benedict  &  Benedict. 

The  laws  of  Mississippi  direct  that,  where  the  insolyency  of  the  estate  of  a 
deceased  person  shall  be  reported  to  the  Orphans'  Cotat,  ttiat  court  diall 
order  a  sue  of  the  property,  and  distribute  the  proceeds  thereof  amongst 
the  creditors  pro  rata,  and  that  in  the  mean  time  no  execution  shall  israe 
upon  a  judgment  obtained  aeainst  such  insolvent  estate. 

A  judgment  obtained  against  the  administrator  b^are  the  dedaimtion  by  the 
Orphans'  Court  of  the  insolvency  ^  the  estate,  is  not,  upon  that  account, 
entitled  to  a  preference;  but  must  share  in  the  general  distribution.^ 

But  this  court  expresses  no  opinion  as  to  the  right  of  state  legislation  to  oom- 
'pel  foreign  oreditors,  in  aU  cases,  to  seek  their  remedy  against  the  estates 
«f  decedents  in  the  state  courts  alone,  to  the  exclusion  of  the  jurisdiction 
of  the  courts  of  the  United  States.^ 

This  was  an  appeal  from  the  District  Court  of  the  United 
States,  for  the  Northern  District  of  Mississippi,  sitting  as  a 
court  of  equity. 

The  appellant,  Thomas  Williams,  was  complainant  below, 
in  a  bill  setting  forth,  that  letters  of  administration  on  the 
estate  of  Benjamin  J.  Baldwin,  deceased,  were  granted  to  him 
in  October,  1888.  That  at  the  time  he  entered  upon  said 
administration  and  made  an  inventory  of  the  estate,  he  conjQ- 
dently  believed  that  his  intestate's  estate  would  be  amply  suf- 
ficient to  satisfy  all  his  creditors.  That  at  November  term, 
1839,  the  respondents  obtained  a  judgment  against  him  in  the 
District  Court  of  the  United  States,  for  a  debt  due  to  them  by 
the  intestate.  That  the  complainant,  having  then  discovered 
that  the  estate  would  not  be  sufficient  to  pay  the  debts  of  the 
deceased,  suggested  its  insolvency  to  the  Probate  Court  on 
*1081  ^^^  ^^^  Monday  of  December  following;  whereupon 
^  the  court  adjudged  *the  estate  insolvent,  and  appointed 
commissioners  to  receive  and  audit  the  claims.  That,  to  the 
ffreat  wrong  of  the  intestate's  other  creditors,  an  execution 
has  been  since  issued  on  the  judgment  of  Benedict  ^  Benedict^ 
and  levied  by  the  marshal  on  a  large  portion  of  the  most  valu- 
able property  of  the  intestate,  thereby  preventing  the  sale  of 

>Applixd.    PuUtom  v.  Osbomsy  17  oL,  1   FUpis  07.     Oetbd.      UnUm 

How.,  475.  DiBTiireuiSHiBD.  Blacky,  Bank  qf  fennesaee  v.  JoUy*BAdmW%^ 

8eoU,  9  ]M.  Rep.,  190.    Foixowkd.  18  How.,  507;  Hay  v.  BaUroad  Co., 

Peale  y.  Phippa  et  aL,  14  How.,  875;  4  Hughes,  852. 
Taylor  et  aL  y,  Carryl,  20  Id.,  596;       ^  Explained.  Tonleyy.  iMoendetf 

Tonley  y.  Lavender,  21  Wall.,  281.  21WalL,281.    CrrsD.  Oreen'aAdmW 

Rbviewsd.    Burt  et  aL  y.  Keyee  et  y.  CrelghUm  et  oL,  28  How.,  107. 
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it  bj  the  administrator  under  the  order  of  the  Probaite  Court. 
Wherefore  he  prays  the  court  to  .grant  him  a  writ  of  mMta 
querela^  and  to  order  a  writ  of  swpersedeoB  to  issue  to  the  mar- 
shal, to  stay  the  execution,  and  for  further  relief. 

On  this  bill,  the  judge  ordered  an  injunction  to  issue.  The 
respondents  afterwards  appeared  and  demurred  to  the  bill  for 
want  of  equity,  and  afterwards,  at  June  term,  1845,  upon 
hearing,  the  court  decreed  that  defendants'  demurrer  to  plain- 
tiff's bill  of  complaint  be  sustained,  and  the  bill  dismissed. 
At  the  same  term,  it  was  ordered  that  the  final  deci^ee  be 
enrolled,  and  an  appeal  allowed  to  this  court.  A  writ  of  error 
was  also  issued. 

The  80th  section  of  the  statute  of  Mississippi  concerning 
the  estates  of  decedents  (Howard  &  Hutchinson,  409)  pro- 
vides that  ^'when  the  estate  both  real  and  personal  of  any 
person  deceased  shall  be  insolvent,  or  insufficient  to  pay  :a[l 
the  just  debts  which  the  deceased  owed,  the  said  estate,  beth 
real  and  personal,  shall  be  distributed  to  and  among  the  credi- 
tors, in  proportion  to  the  sums  to  them  respectively  due  and 
owing ;  and  the  executor  or  administrator  shall  exhibit  to  the 
Orphans'  Court  an  account  and  statement,  &c.  Ajid  if  it 
appear  to  the  said  Orphans'  Court  that  such  estate  is  insol 
vent,  then,  after  ordering  the  lands,  tenements,  &c.  of  the 
testator  or  intestate  to  be  sold,  they  shall  appoint  two  or  more 
persons  to  be  commissioners,  with  full  power  to  receive  and 
examine  all  claims  of  the  several  creditors  of  such  estate," 
&c.,  &c.  And  the  court  are  afterwards  required  to  make 
distribution  pro  rata  among  the  creditors,  after  paying  the 
funeral  expenses,  &c. 

The  98th  section  provides,  that  no  execution  shall  issue  on 
any  judgment  obtained  against  any  such  insolvent  estate,  but 
it  shall  and  may  be  filed  as  a  claim  against  it,  &c. 

The  case  was  argued  by  Mr,  Fred&ridc  P.  Stanton,  for  the 
appellant,  and  Mr.  iFeathersUm,  for  the  appellees. 

Mr  Stanton  said  that  the  equity  of  this  case  was  dependetft 
upon  the  peculiar  statutes  of  the  state  of  Mississippi,  which 
require  the  assets  of  insolvent  estates  to  be  divided  among  the 
creditors,  in  proportion  to  their  respective  demands.  See 
Hutchinson's  Miss.  Code,  ch.  49,  §  103,  p.  667. 

This  law  creates  a  lien  in  favor  of  the  creditors  from  '[*109 
the  time  of  *tbe  debtor's  decease ;  and  a  judgment  by 
anv  creditor,  against  the  administrator  or  executor,  cannoPt 
amct  the  right  of  tihe  other  creditors  to  their  due  proporMon 
of  the  estate.     Same  Code,  p.  673. 
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The  supreme  court  of  the  state  has  given  an  authoritative 
exposition  of  these  several  provisions,  in  the  case  of  Hyit 
Administrator  v.  BartUtt^  7  How.  (Miss.),  227. 

Mr.  Featherston^  for  the  appellees. 

It  is  contended  for  the  appellees,  Benedict  &  Benedict,  that 
the  court  below  did  not  err  in  sustaining  the  demurrer  to  the 
appellant's  bill  of  injunction.  It  is  rather  a  matter  of  surprise 
that  said  bill  should  have  been  granted  by  the  district  judge. 
Appellant  shows,  by  the  allegations  and  admissions  in  his  bill, 
that  the  estate  of  his  intestate  was  rendered  insolvent  by  his 
own  negligence  and  maladministration.  The  largest  debt  due 
the  estate  of  said  Baldwin,  to  wit,  a  note  drawn  by  Henry  A. 
Fowlkes,  of  Alabama,  for  seven  thousand  dollars,  was  lost  to 
the  estate  by  the  refusal  of  the  administrator  to  sue  on  it* 
Other  acts  of  maladministration  are  apparent  on  the  face  of 
the  bill. 

Appellant  has  not,  therefore,  made  out  such  a  case  as  would 
entitle  him  to  relief  in  a  court  of  equity.  Administrators  are 
bound  to  exercise  such  prudence,  diligence,  and  caution  in  the 
administration  of  estates,  as  a  prudent  man,  looking  to  his  own 
interests,  would  exercise  in  the  management  of  his  own  affairs. 
See  Bailey  et  al.  v.  IHlworthj  10  Sm.  &  M.  (Miss.),  404. 

They  are  also  required  by  the  statutes  of  Mississippi,  to  be 
prompt  in  reporting  the  insolvency  of  the  estates  of  their 
intestates.  See  Bramlet  v.  Wehh  et  al,^  11  Sm.  &  M.(Miss.),  489. 

But  it  is  said  by  the  solicitor  for  the  appellant,  that  ^^  the 
equity  of  this  case  is  dependent  upon  the  peculiar  statutes  of 
the  state  of  Mississippi,  which  require  the  assets  of  insolvent 
estates  to  be  divided  among  the  creditors  in  proportion  to 
their  respective  demands."  See  Hutch.  Miss.  Code,  ch.  49, 
§  108,  p.  667. 

It  is  equally  true  that  the  statutes  of  Mississippi  give  judg- 
ment creditors  a  lien  on  all  the  property  of  defendants  from 
the  rendition  of  the  judgment.  See  Hutch.  Miss.  Code,  881, 
882,  886,  890,  891,  894;  Dyes  Administrator  v.  BartUU,  7 
How.  (Miss.),  226. 

Benedict  &  Benedict  acquired  a  lien  on  all  the  property  of 
Benjamin  J.  Baldwin,  deceased,  in  the  hands  of  Thomas  Wil- 
liams, his  administrator,  from  the  rendition  of  their  judgment 
♦1101  ^  November,  1839.  This  lien  could  not  be  defeated 
J  by  any  *act  of  the  defendant  Williams.  The  plaintifb 
in  the  court  below  could  alone  by  their  acts  raise  their  lien. 
See  1  Bland.  (Md.),  449,  452. 

Nothing  subsequent  could  divest  plaintiffs'  lien  without  their 
consent.     This  judgment  was  rendered  before  the  appellant 
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declared  the  estate  insolvent.  The  other  creditors,  who  had 
not  obtained  judgments,  acquired  a  lien  (if  at  all)  from  the 
time  the  Court  of  Probates  declared  the  estate  insolvent,  and 
not  from  the  death  of  the  intestate,  as  insisted  by  counsel  for 
appellant.     See  Hutchinson's  Code,  678. 

The  plaintiffs,  therefore,  in  the  court  below,  acquired  by 
their  judgment  a  prior  lien  on  the  estate  of  Baldwin  over  the 
other  creditors.  A  prior  lien  gives  a  prior  right  to  satisfaction. 
See  Andrews  v.  Wilkes^  6  How.  (Miss.),  554. 

This  judgment  was  entitled  to  satisfaction,  to  the  exclusion 
of  all  other  creditors.  Nor  will  it  do  injustice  to  other  credi- 
tors to  give  it  such  preference. 

The  case  would  not  be  altered  if  Baldwin  were  alive ;  it 
would  still  be  a  prior  lien.  It  is  an  advantage  gained  over 
other  creditors  by  the  superior  vigilance  of  the  appellees  in  the 
prosecution  of  their  claim  to  final  judgment, — an  advantage 
recognized  and  sustained  by  the  law. 

There  is  no  provision  of  the  statutes  of  Mississippi  which 
operated  per  ««  as  a  stay  of  execution  on  this  judgment  in  the 
court  below.  Nor  is  there  any,  it  is  believed,  which  would  by 
any  fair  or  rational  construction  authorize  the  district  judge 
in  enjoining  it. 

Section  108  of  Hutchinson^s  Mississippi  Code,  pages  667, 
668,  relied  on  by  appellant's  counsel,  provides  that  no  suit 
shall  be  commenced  against  an  administrator  after  his  intes- 
tate's estate  has  been  declared  insolvent,  &c.,  &c.  This  section 
can  have  no  bearing  on  this  case,  because  the  judgement  was 
obtained  and  the  suit  ended  before  the  estate  was  reported  or 
decreed  insolvent. 

Section  1,  art.  2,  of  the  same  code,  p.  678,  is  also  relied  on. 
This  section  provides,  that,  when  suits  are  pending  against 
administrators,  and  undetermined  at  the  time  the  estates  of 
their  intestates  are  decreed  insolvent,  execution  shall  be  stayed 
after  judgment,  &c.  This  provision  is  equally  inapplicable  to 
this  case.  This  suit  was  determined,  and  judgment  rendered, 
before  appellant  reported  the  estate  of  Baldwin  insolvent. 

Would  not  a  decision,  bringing  this  case  within  the  meaning 
of  the  above  sections,  (and  they  are  the  only  statutes  relied 
onO  be  an  act  of  a  legislative  rather  than  a  judicial  character? 

The  decree  of  the  district  judge  dismissing  the  bill  r«-i-f -i 
of  injunction  *must  therefore  be  sustained.  No  injus-  '■ 
tioe  will  be  done  to  the  other  creditors.  They  have  their 
remedy  against  the  administrator  and  his  securities  on  his 
official  bond,  for  all  acts  of  maladministration,  &c.  See 
Sdmundson  v.  Moberts^  2  How.  (Miss.),  822 ;  Lerhr  v.  TarhaU^ 
2  Id.,  906 ;  Prosser  v-  Yerby,  lid.,  87. 
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Mr.  Juitio^  QRIRR  deUvered  the  opinion  of  the  oonrt 

The  ouW  question  mised  in  this  case  depends  on  the  eon- 
•truotion  of  tlie  Mculiar  statutes  of  Mississippi.  It  is,  whether 
ft  plftiutifF  who  hAS  obttdned  %  judgment  against  the  adminis- 
trator of  an  intestate^s  estiit^,  before  it  has  been  declared  insol- 
y^nU  has  such  a  prior  lien  on  the  same  as  will  entitle  him  to 
iMue  an  exeoution  and  satisfy  his  judgment  out  of  the  assets, 
after  Uie  estate  has  been  declared  insolvent  by  the  Orphans'  or 
PiHibate  Courts  and  commissioners  appointed  for  the  purpose 
of  distributing  the  as^eU  equally  among  all  the  creditors. 

The  process>  both  mesne  and  iinul,  in  tlie  District  and  Circuit 
Courts  of  the  United  States^  being  conformed  to  those  of  the 
difTerent  states  in  which  they  have  jurisdiction,  the  lien  of 
judgments  on  property  within  the  limits  of  that  jurisdiction 
depends,  also,  upon  the  state  law,  where  Congress  has  not 
legislated  on  the  subject.^  In  some  of  the  states,  a  judgment 
Is  not  a  lien  on  lauds ;  in  othera,  there  is  a  lien  coextensive 
with  the  jurisdiction  of  the  court.  In  Mississippi,  a  judgment 
obtained  in  his  lifetime  is  a  lien,  from  the  time  of  its  rendition, 
on  all  the  defendant's  property ;  and  the  property  of  a  dece- 
dent becomes  liable  for  his  debts  from  the  time  of  his  death. 
rSee  Dye  v.  Bartlett^  7  How.  (Miss.),  224.)  Consequently, 
the  lien  of  a  judgment  obtained  before  defendant's  death  can- 
not be  affected  by  a  declaration  of  insolvency  subsequently 
made  by  his  administrator.  But  if,  at  the  time  of  the  death, 
the  fund  from  which  each  of  the  creditors  has  an  equal  right  to 
claim  satisfaction  is  insufficient  to  pay  all,  equity  requires  that 
one  should  not  be  permitted,  by  a  mere  race  of  diligence,  to 
seize  satisfaction  of  his  whole  debt,  at  the  expense  of  another. 
Hence,  a  declaration  of  insolvency  must  relate  back  to  the 
death,  in  order  that  this  equitable  piinciple  may  have  its 
effect.  Such  appears  to  be  the  policy  of  the  legislation  of 
Mississippi  on  this  subject,  apparent  in  her  statutes  and  the 
decisions  of  her  courts. 

The  case  of  Parker  v.  Whiting^  6  How.  (Miss.),  852,  decid- 
ed in  the  High  Court  of  Errors  and  Appeals  of  that  state, 
presented  the  same  point  in  a  case  parallel  with  the  present. 

In  that  case,  as  in  this,  it  was  contended  that  an  administra- 
tor cannot  report  an  estate  insolvent  after  nine  months. 


♦112] 


that  *being  the  period  within  which  he  cannot  be  sued ; 


and  that  a  judgment  obtained  after  that  time  became  a  lien 
on  all  the  property  of  the  deceased,  which  cannot  be  destroyed, 
or  superseded  by  the  subsequent  report  of  insolvencyi 


>  Orbd.    BrmmA  v.  Pierce,  7  V?^aU.,  217;  Boker  y.  Jfortom,  12  Id.,  168, 
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especially  when  it  appeared  that  this  insolvency  might  have 
been  caused  by  the  maladministration  of  the  defendant. 

But  that  court  decided  that  the  estate  of  a  deceased  person 
may  be  reported  insolvent  after  the  expiration  of  nine  months 
from  the  grant  of  letters  of  administration ;  and  that,  when 
an  estate  is  so  reported,  the  lien  of  a  judgment  previously 
obtained  against  the  administrator  is  held  in  abeyance,  and 
must  give  way  to  the  general  and  equal  lien  of  all  the  credi- 
tors which  existed  at  the  time  of  the  death,  and  to  which  the 
declaration  of  insolvency  must  relate.  Also,  that  the  action 
of  the  Probate  Court  on  a  report  of  insolvency  cannot  be 
collaterally  impeached ;  and  if  the  insolvency  has  been  caused 
by  maladministration,  the  remedy  is  by  action  for  a  devastavit, 
or  on  the  administration  bond. 

In  this  exposition  of  the  statutes  of  Mississippi,  as  given 
by  her  courts,  we  fully  concur ;  and  it  is  conclusive  of  the 
question  now  under  consideration. 

As,  therefore,  the  judgment  obtained  by  the  plaintifiEs  in  the 
court  below  did  not  entitle  them  to  a  prior  lien,  or  a  right  of 
satisfaction  in  preference  to  the  other  creditors  of  the  insol- 
vent estate,  they  have  no  right  to  take  in  execution  the  prop- 
erty of  the  deceased  which  the  Probate  Court  has  ordered  to 
be  sold  for  the  purpose  of  an  equal  distribution  among  all  the 
creditors.  The  jurisdiction  of  that  court  has  attached  to  the 
assets ;  they  are  in  gremio  legis.  And  if  the  marshal  were 
permitted  to  seize  them  under  an  execution,  it  would  not  only 
cause  manifest  injustice  to  be  done  to  the  rights  of  others, 
but  be  the  occasion  of  an  unpleasant  conflict  between  courts 
of  separate  and  independent  jurisdiction.  But  we  wish  it  to 
be  understood,  that  we  do  not  intend  to  express  any  opinion 
as  to  the  right  of  state  legislation  to  compel  foreign  creditors, 
in  all  cases,  to  seek  their  remedy  against  the  estates  of  dece- 
dents in  the  state  courts  alone,  to  the  exclusion  of  the  juris- 
diction of  the  coui*ts  of  the  United  States.  That  will  present 
an  entirely  different  question  from  the  present. 

The  decree  of  the  court  below  dismissing  the  bill  must  be 
reversed,  and  a  decree  entered  in  favor  of  complainant  con- 
tinuing the  injunction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  *from  the  District  Coui-t  of  the  United  States  r^iio 
for  the  Northern  District  of  Mississippi,  and  was  argued  I- 
by  counsel.  On  consideration  whereof,  it  is  now  here  ordered 
and  decreed  by  this  court,  that  the  decree  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby,  rev(>rsed,  with 
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cfOilMit  and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  District  Court,  with  directions  to  enter  a  decree  in 
favor  of  the  complainant,  continuing  the  injunction  in  this 
cause,  and  for  such  further  proceedings,  in  conformity  t6  the 
opinion  of  this  court,  as  to  law  and  justice  may  appertain. 


«*»•> 


Thb   Ukitbd   States,   Appellants,  v.  The   Hbibs   of 

BOISDOBi. 

Sams,  Appellants,  v.  The  Heibs  of  Powers. 
Same,  Appellants,  v.  The  Heibs  of  Tubneb. 

In  1884,  Congress  passed  an  act  (4  Stat,  at  L.,  52),  entitled  "An  act  enabling 
the  claimants  to  lands  within  the  limits  of  the  State  of  Missonri  and  Tenv 
tory  of  Arkansas  to  institute  proceedings  to  try  the  vi^dity  of  their  claims." 

The  second  section  provided  that,  in  '*  all  cases,  the  party  M^inst  whom  the 
judgment  or  decree  of  the  said  District  Court  may  be  finally  given,  ahaXi  be 
entitled  to  an  appeal,  within  one  year  from  the  time  of  its  rendition,  to  the 
Supreme  Court  of  the  United  States";  and  tlie  fifth  section  enacted  that 
any  claim  which  shall  not  be  brought  by  petition  before  the  said  courts 
within  two  years  from  the  passing  of  the  act,  or  which,  after  being  brought 
before  the  said  courts,  shall,  on  account  of  the  neglect  or  delay  of  the 
claimant,  not  be  prosecuted  to  a  final  decision  within  three  years,  shall  be 
forever  barred. 

In  1844,  Congress  passed  another  act  (5  Stat,  at  L.,  676),  entitled  '*  An  act  to 
provide  for  the  adjustment  of  land  claims  within  the  States  of  Missouri. 
Arkansas,  and  Louisiana,  and  in  those  parts  of  the  States  of  Mississippi 
and  Alabama,  south  of  the  thirty-first  degree  of  north  latitude,  and  between 
the  Mississippi  and  Perdido  Rivers.'' 

It  enacted,  ''  that  so  much  of  the  expired  act  of  1824  as  related  to  the  State 
of  Missouri  be,  and  is  hereby,  revived  and  reenacted,  and  continued  in  force 
for  the  term  of  five  years,  and  no  longer;  and  the  provisions  of  that  part 
of  the  aforesaid  act  hereby  revived  and  reenacted  shall  be,  and  hereby  are, 
extended  to  the  States  of  Louisiana  and  Arkansas,  and  to  so  much  of  the 
States  of  Mississippi  and  Alabama  as  is  included  In  the  district  of  country 
south  of  the  thirty-first  degree  of  north  latitude,  and  between  the  Missis- 
sippi and  Perdido  Kivers." 

The  act  of  1824,  revived  and  reenacted  by  the  act  of  1844,  did  not  expire  in 
five  years  from  the  passage  of  the  act  of  1844,  so  far  as  regards  appeals 
from  the  District  Court  to  this  court.  It  will  continue  in  force  imtfl  all 
the  appeals  regularly  brought  up  from  the  District  Courts  shall  be  finally 
disposed  of.^ 

The  first  two  of  these  cases  were  appeals  from  the  Distriot 
Oourt  of  Mississippi.  One  of  them,  viz.,  The  United  State* 
T*  The  Heir*  of  BaiedorS^  was  the  same  CHse  in  which  a  motion 
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to  dismiss  was  made  at  the  preceding  term,  as  reported  hi  T 
Howard,  668. 

*The  third  was  an  appeal  from  the  District  Court  of  [*114 
Louisiana. 

A  motion  was  now  made  to  dismiss  the  whole  three,  upon  a 

f  round  which  was  common  to  them  all,  viz.,  that  the  act  of 
844,  reviving  and  reenacting  the  act  of  1824,  continued  it  in 
force  for  the  term  of  five  years,  and  no  longer ;  and  that,  as 
the  act  was  passed  on  the  17th  of  June,  1844,  it  expired  upon 
the  17th  of  June,  1849.  By  reason  of  which  expiration,  it 
was  alleged,  this  court  had  no  longer  any  jurisdiction  over 
the  case. 

By  an  act  of  June  17th,  1844,  (5  Stat,  at  L.,  676,)  entitled 
"An  act  to  provide  for  the  adjustment  of  land  claims  within 
the  states  of  Missouri,  Arkansas,  and  Louisiana,  and  in  those 
parts  of  the  states  of  Mississippi  and  Alabama  south  of  the 
thirty-first  degree  of  north  latitude,  and  between  the  Missis- 
sippi and  Peraido  Rivers,"  it  is  enacted,  "  That  so  much  of 
the  expired  act  of  the  26th  of  May,  1824,  entitled  ^  An  act  to 
enable  claimants  to  land  within  the  state  of  Missouri  and  ter- 
ritory of  Arkansas  to  institute  proceedings  to  try  the  validity 
of  their  claims,'  as  related  to  the  state  of  Missouri,  ^  *  * 
be  and  is  hereby  revived  and  reenacted,  and  continued  in 
force  for  the  term  of  five  years,  and  no  longer;  and  the 
provisions  of  that  part  of  the  aforesaid  act,  hereby  revived 
and  reenacted,  shall  be  and  hereby  are  extended,"  to  the 
states  of  Louisiana,  Mississippi,  &c.,  "  in  the  same  way,  and 
with  the  same  rights,  powers,  and  jurisdictions,  to  every  extent 
they  can  be  rendered  applicable,  as  if  these  states  had  been 
enumerated  in  the  original  act  hereby  revived,  and  the 
enactments  expressly  applied  to  them,  as  to  the  state  of 
Missouri ;  and  the  District  Court  and  the  judges  thereof,  in 
each  of  these  states,  shall  have  and  exercise  the  like  juris- 
diction over  the  land  claims  in  their  respective  states  and  dis- 
tricts, originating  with  either  the  Spanish,  French,  or  British 
authorities,  as  by  said  act  was  given  to  the  court  and  the 
judge  thereof  in  the  state  of  Missouri." 

The  act  of  the  26th  of  May,  1824,  thus  revived  and  reenact- 
ed, (4  Stat,  at  L.,  52,)  after  describing  the  classes  of  cases 
embraced  within  its  provisions,  prescribes,  that  the  claimants 
shall  present  a  petition  to  the  District  Court,  setting  forth 
their  claims ;  that  proper  parties,  including  the  district  attor- 
ney, shall  be  made ;  that  the  proceedings  shall  be  conducted 
according  to  the  rules  of  a  court  of  equity ;  and  that  the  said 
eourt  shall  have  power  to  hear  and  determine  the  questions 
arising  in  the  cause,  and  to  make  a  decree.    It  then,  in  the 

117 


114  SUPREME  COURT. 

— ^■^■^^^— — — ^—  ■•  ■       I— 1^—1 

The  United  States  v.  Boisdore's  Hein. 

■  ^. 

latter  part  of  the  second  section,  enacts : — ^^  And  in  all  cases, 
the  party  against  whom  the  judgment  or  decree  of  the  said 
*11/>1  ^^®*^^*  Court  may  be  finally  given  shall  be  entitled  to 
■I  an  appeal,  within  one  *year  from  the  time  of  its  ren- 
dition, to  the  Supreme  Court  of  the  United  States,  the  decision 
of  which  court  shall  be  final  and  conclusive  between  the  par- 
ties ;  and  should  no  appeal  be  taken,  the  judgment  or  decree 
of  the  said  District  Court  shall,  in  like  manner,  be  final  and 
conclusive." 

By  the  fifth  section  it  is  enacted  ^'  that  any  claim  to  Unds, 
tenements,  or  hereditaments,  within  the  purview  of  this  act, 
which  shall  not  be  brought  by  petition  before  the  said  courts 
within  two  years  from  the  passing  of  this  act,  or  which,  affcer 
being  brought  before  the  said  courts,  shall,  on  account  of  the 
neglect  or  delay  of  the  claimant,  not  be  prosecuted  to  a  final 
decision  within  three  years,  shall  be  forever  barred,  both  at 
law  and  in  equity ;  and  no  other  action  at  common  law,  or 
proceeding  in  equity,  shall  ever  thereafter  be  sustained,  in 
any  court  whatever,  in  relation  to  said  claims." 

In  the  three  cases  above  mentioned,  petitions  had  been  filed 
in  the  respective  courts,  and  the  district  judge  confirmed  the 
claims  to  the  several  petitioners.  The  United  States  appealed 
to  this  court. 

•  _ 

The  motion  to  dismiss  was  sustained  by  Mr.  Volney  Hot/h 
ard  and  Mr.  Henderson^  and  opposed  by  Mr.  QiUet  and  Mr. 
JohfMon  (Attorney-General). 

The  motion  and  brief,  as  filed  by  Mr.  SendenoUj  were  as 
follows : 

The  appellees  have  presented  their  respective  motions  to 
dismiss  these  cases,  in  form,  as  follows: — 

^^  And  now  at  this  term  come  the  appellees,  by  attorney, 
and  move  the  court  to  dismiss  this  case,  because  the  court  has 
no  jurisdiction  thereof,  in  this,  to  wit : — ^That  the  court  from 
which  this  case  is  brought  here  by  appeal  had  but  a  limited 
and  special  jurisdiction  of  the  case  in  virtue  of  two  acts  of 
Congress,  the  one  of  date  17th  June,  1844,  entitled  ^  An  act 
to  provide  for  the  adjustment  of  land  claims  within  the  states 
of  Missouri,  Arkansas,  Louisiana,  and  those  parts  of  the 
states  of  Mississippi  and  Alabama  south  of  the  81st  degree 
of  north  latitude,  and  between  the  Mississippi  and  Perdido 
rivers,'  and  which  said  act  revived  a  certain  other  expired  act 
therein  reci  «ed  of  date  26th  May,  1824,  for  five  years  and  no 
longer,  and  luring  the  operative  existence  of  which  two  acta, 
the  decree  n  tfajs  case  was  pronounced.  And  because  bj 
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virtue  of  which  said  act  of  1824,  so  revived  as  aforesaid,  and 
by  no  other  law  or  authority  whatever,  this  court  was  assigned 
to  have  a  like  special  jurisdiction  of  this  case  by  appeal ;  but 
which  act,  so  revived  as  aforesaid,  ceased  and  expired  on  the 
17th  of  June,  *1849,  by  express  legislative  limitation,  r«-| -i  a 
without  any  saving  clause  lor  the  adjudication  of  cases  '- 
then  pending." 

Assuming  the  facts  to  be  as  set  forth  in  this  motion,  we 
contend  that  there  is  now  no  law  in  force  giving  to  this  court 
jurisdiction  of  these  cases,  or  of  supplying  any  rule  by  which 
it  can  review  them ;  and  the  same  must  therefore  be  dismissed. 

It  is  well  settled,  that  this  court  has  no  general  jurisdiction 
in  matters  of  appeal.  That  unless  Congress  authorize  an 
appeal  by  statute,  none  can  be  entertained.  11  Pet.,  165,  166 ; 
8  How.,  104 ;  6  Pet.,  495 ;  1  Cranch,  212 ;  8  Id.,  159 ;  6  Id., 
807 ;  8  Dall.,  821,  827 ;  1  How.,  268 ;  8  Id.,  817 ;  7  Wheat, 
88 ;  8  Pet.,  198 ;  7  Id.,  568. 

It  is  equally  well  settled,  that  the  United  States  have  no 
greater  claim  to  assert  the  right  of  appeal,  or  any  other  legal 
right  as  a  litigant,  than  a  citizen  has ;  and  have  no  right  of 
appeal  unless  expressly  accorded  to  them  by  act  of  Congress. 
6  Pet^  494 ;  11  Id.,  165, 166. 

If,  therefore,  it  be  shown  that  the  appeal  given  by  the  stat- 
ute of  1824  was  special,  and  had  its  origin  with  that  statute, 
and  that  the  statute  conferred  a  special  and  peculiar  jurisdic- 
tion, appellate  as  well  as  original,  and  that  said  statute  has 
expirea  or  is  repealed,  we  suppose  the  legal  conclusion  of  such 
showing  to  be  demonstrative  in  favor  of  our  motion  to  dismiss, 
unless  some  other  law  be  shown  to  sustain  the  appeal. 

A  mere  glance  at  the  records  and  decrees  in  these  cases, 
show  them  to  have  been  adjudicated  in  pursuance  of  the 
authority  conferred  by  these  two  statutes.  And  the  reading 
of  the  statute  of  1824  will  certify  the  speciality  of  the  juris- 
diction it  confers  in  every  section. 

It  is  special  as  to  the  states  to  which  it  applies,  being  but 
five  in  number.  Special  as  to  the  classes  of  cases  it  submits 
for  trial ;  and  even  excepts  one  case  of  the  classes  submitted. 

It  is  special  in  designating  the  court  to  have  cognizance  of 
the  cases,  and  directing  the  mode  of  procedure.  Selecting 
the  District  Courts  of  the  United  States,  which  have  no  gen- 
eral chancery  jurisdiction,  and  directing  them  to  adjudicate 
the  cases  in  accordance  with  equity  practice. 

It  is  peculiarly  special,  also,  in  enlarging  the  field  of  equity 

Sower  in  the  latitude  g^ven  for  the  oecision  of  these  cases, 
ubmitting  them  to  be  adjudged  in  ^^  conformity  with  th<i 
principles  of  justioe,''  and  ''  according  to  the  law  r>f  nations 
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the  stipulations  of  any  treaty,  and  proceedings  under  the 
same ;  the  several  acts  of  Congress  in  relation  thereto ;  the 
laws  and  ordinances  of  the  government  from  which  it  (the 
title)  is  alleged  to  have  been  derived ;  and  all  other  questions 
properly  arising  between  the  claimant  and  the  United  States/' 
•1171  *^^  ^  strikingly  special  in  permitting  the  citizen  to 
J  implead  and  litigate  with  the  government. 

The  rules  of  evidence  are  special ;  the  common  law  rules 
beii^  relaxed  in  these  oases. 

The  statute  submitted,  also,  legal  and  complete  titles  to  be 
tried  under  equitable  rules. 

The  decree  to  be  pronounced  was  special  in  its  recitals  and 
requirements. 

The  powers  of  the  court  were  peculiarly  special,  also,  in 
being  permitted  to  decree  the  survey  of  the  claims  adjudged, 
though  affecting  the  public  domain. 

And  the  operation  and  effect  of  the  decree  are  also  singu- 
larly special,  when,  after  adjudging  the  title  of  the  petitioner 
in  his  favor,  it  deprived  him  of  so  much  of  the  claim  as  the 
United  States  had  previously  disposed  of,  and  turned  him 
over  for  reclamation  upon  the  public  lands:  the  decree,  to 
this  extent,  thus  operating  as  land  scrip. 

The  time  allowed  for  an  appeal  from  decrees  pronounced 
under  this  statute  is  special,  being  limited  to  one  year. 

Such  are  a  portion  of  the  peculiar  and  special  rules  under 
which  proceedings  in  these  cases  have  been  carried  on,  and 
the  decrees  pronounced,  pursuant  to  the  act  of  26th  May, 
1824,  and  while  it  was  in  force.  And  such  only  must  be  the 
rules  by  which  this  court  can  review  and  revise  these  cases,  if 
it  assumes  to  review  them  at  all.  It  must  be  certainly  requi- 
site, then,  if  this  court  is  to  review  these  cases  by  these  rules 
(being  the  rules  by  which  the  court  below  adjudged  them), 
the  rules  themselves  must  have  vitality,  and  be  in  force. 
Because,  from  no  other  laws  and  from  no  other  source  of 
authority,  can  these  rules  be  invoked,, but  from  the  act  of 
1824.  But  this  act,  by  the  special  limitation  of  the  act  of 
1844,  which  revived  it,  was  prescribed  in  the  precise  measure 
and  duration  of  its  operative  existence;  and  the  act  again 
heoikme  functus  on  the  17th  of  June,  1849. 

This  act,  therefore,  which  conferred  specially  all  the  juris- 
diction this  court  could  ever  entertain  of  these  cases,  is  now 
as  if  it  had  never  been,  except  as  to  the  rights  it  conferred, 
consummated,  or  established,  while  in  force. 

This  court,  then,  can  have  no  right  to  retain  these  oases 
upon  its  docket,  because  it  has  no  rule,  law,  or  authority  in 
existence  by  which  it  can  try  and  adjudge  them.  In  othar 
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words,  the  jurisdiction  by  which  it  was  contemplated  ibis 
court  should  have  cognizance  of  these  cases  was  wholly  spe- 
cial, and  the  law  which  conferred  it  is  extinct,  and  has  ceased 
to  be  a  rule.  And  this  conclusion  we  think  clearly  r«;i|o 
sustained  by  the  following  authorities.  *MiUer*8  cow,  •- 
8  Burr.,  1466 ;  1  Hill  (N.  Y.),  828-886 ;  2  Pet.,  528,  624 ;  5 
Mart.  (La.),  462 ;  4  Wend.  (N.  Y.),  211 ;  6  Id.,  626 ;  1  Watts 
(Pa.),  268;  4  Yeates  (Pa.),  892;  17  La.  478;  Dwarris  on 
Statutes,  676 ;  4  Mann.  &  R.,  586-688 ;  9  Barn.  &  C,  760  • 
12  Moo.,  857-859;  4  Moo.  &  P.,  341,  851;  4  Bing.,  212. 

We  consider  the  court  has  already  construed  this  statute  of 
1824  as  conferring  a  special  jurisdiction,  as  well  as  special 
remedy.  ( United  States  v.  Curry ^  6  How.,  118.  And  see  6 
Pet.,  498,  and  11  Id.,  166,  166.) 

Congress,  too,  in  extending  this  act  of  1824,  by  the  act  of 
24th  May,  1828  (4  Stat,  at  L.,  298),  obviously  discovers  its 
opiTiion,  that,  with  the  expiration  of  the  law,  the  jorisdietion 
also  terminated. 

And  so,  too,  in  repealing  the  bankrupt  laws  of  1800  and  of 
1841.  In  both  instances.  Congress  inserted  a  saving  clause, 
to  save  jurisdiction  in  cases  pending  at  the  time  of  the  repeal ; 
and  without  which,  doubtless,  those  cases  would  have  mllen 
with  the  repeal. 

Mr,  GHUet  said  it  was  not  his  purpose  to  controvert  the  cor- 
rectness of  the  positions  laid  down  in  the  cases  cited  for  the 
motion.  If  there  was  no  statute  in  force  conferring  jurisdic- 
tion upon  the  Supreme  Court,  he  should  not  contend  that 
these  appeals  could  be  heard.  Nor  should  he  insist  that  the 
Judiciary  Act  conferred  any  such  power.  It  was  found  in  the 
act  of  1824,  or  did  not  exist  at  all.  It  has  been  contended, 
that  this  act  expired  in  five  years  from  its  approval,  and  was 
revived  June  17,  1844,  for  nve  years  only,  and  is  not  now  in 
force.  He  denied  the  correctness  of  this  assumption,  and 
took  issue  upon  it.  The  second  and  fifth  sections  of  the  act 
of  1824  contain  limitations  upon  the  claimant,  as  to  the  time 
within  which  the  petition  shall  be  presented,  and  the  cause 
heard  and  an  appeal  taken.  The  residue  of  the  act  is  with- 
out limitation.  As  a  whole,  it  is  as  permanent  as  any  other 
statute.  An  examination  of  its  provisions,  and  especially 
sections  2,  8,  5,  6,  7,  and  11,  will  prove  this.  The  fifth  seo 
tion  contains  an  important  limitation,  while  the  seventh  eon 
tains  an  important  provision  applicable  to  all  bonds  not 
determined  to  belong  to  claimants.  There  is  no  limitatior 
upon  the  jurisdiction  of  this  court,  when  a  cause  is  lawfully 
mouffht  here.    The  act  of  1844  revived  and  oontintted  in 
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operation  provisions  relating  to  proceedings  in  the  ooart 
below  only. 

Bat  if  we  are  in  error  in  this  view  of  the  statute,  then  these 
*1191  ^PP^^^  having  removed  the  causes  from  the  court 
-I  below,  cannot  *be  sent  back  to  that  court.  If  there  is 
no  law  empowering  this  court  to  hear  and  determine  them, 
then  it  has  no  power  to  act  upon  them  at  all,  and  it  can  per- 
form no  act  which  will  entitle  either  party  to  any  advantage 
which  they  did  not  possess,  and  could  not  enforce,  on  the  day 
when  the  revival  act  of  1844  expired.  To  dismiss  the  appeal, 
and  thereby  furnish  evidence  that  the  causes  had  not  been 
lawfully  brought  here  under  the  act,  would  lay  the  foundation 
for  the  claimants  to  contend  that  it  was  never  properly  made, 
and  that  they  were  therefore  entitled  to  patents  under  the 
decision  of  the  district  judge. 

Mr.  JohiMon  (Attorney-General)  said,  that,  if  the  construc- 
tion given  to  these  laws  upon  the  other  side  was  correct,  the 
result  would  be  that  they  could  stand  upon  the  decree  below 
as  a  final  decree.  But  all  these  land  laws  did  not  contemplate 
that  the  decree  of  the  court  below  was  to  be  final,  in  case 
either  party  chose  to  appeal ;  and  we  had  obtained  an  appeal 
when  it  was  properly  taken  even  upon  the  showing  of  the 
other  side,  and  when  this  court  had  undoubted  jurisdiction 
over  the  case.  Let  us  look  into  the  act  of  1824,  and  then 
examine  what  part  of  it  was  revived.  The  dispute  is, 
whether  the  jurisdiction  of  this  court,  when  once  attached, 
stopped  when  five  years  expired  after  the  passage  of  the  act 
of  1844.  If  we  had  now  a  case  before  us  arising  under  the 
act  of  1824  alone,  without  any  other  act  having  been  passed, 
this  court  could  decide  it  and  settle  the  controversy,  provided 
the  appeal  had  been  taken  in  proper  time. 

(iir.  Henderson  said  he  conceded  that.) 

Then  if  the  opposite  counsel  concedes  that,  I  think  that 
the  other  consequences  for  which  I  contend  must  follow. 
What  was  the  character  of  the  act  of  1824?  It  describes 
the  claims  which  are  to  be  presented,  the  notice  to  be  given, 
the  proceedings  to  be  had,  the  principles  by  which  the  decision 
is  to  be  governed,  and  states  the  reasons  for  granting  an  appeal 
to  this  court.  The  claimant  had  a  year  to  decide  whether  he 
would  appeal  or  not.  The  District  Attorney  was  directed  to 
consult  the  Attorney-General  whether  or  not  an  appeal  should 
be  taken  in  case  the  decision  was  adverse  to  the  United  States. 
If  no  appeal  was  taken,  the  decree  below  was  final.  If  the 
claimant  succeeded,  a  copy  of  the  decree  was  to  be  presented 
to  the  laud  office,  and  he  would  receive  his  patent.  If  he 
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Bucoeeded  by  the  judgment  of  this  court,  he  was  to  present 
the  certificate  of  the  clerk  of  this  court  to  the  land  oiBce, 
before  he  could  receive  a  patent.  But  how  was  this  to  be 
done,  if  the  jurisdiction  of  this  court  was  to  cease  after  r«-|  on 
the  expiration  of  five  years  *from  the  passage  of  the  '- 
act  of  1844?  It  is  admitted  that,  under  the  act  of  1824, 
the  jurisdiction  of  this  court  would  not  have  ceased.  There- 
fore, the  opposite  counsel  must  contend  that  the  two  acts  are 
not  alike ;  and  yet  the  act  of  1844  extends  the  act  of  1824 
^*in  the  same  way,  and  with  the  same  rights,  powers,  and 
jurisdictions  to  every  extent  they  can  be  rendered  applicable." 
Suppose  a  party  were  to  put  off  the  trial  of  his  cause  in  the 
court  below  until  a  late  period,  or  the  court  was  so  pressed 
with  business  that  the  case  could  not  be  taken  up,  or  that 
the  District  Attorney  could  not  immediately  report  to  the 
Attorney-General,  a  decree  might  be  passed  for  millions  which 
would  be  irrevocably  lost  to  the  government ;  and  yet  it  is 
admitted  that  this  would  not  have  been  so  under  the  act  of 
1824.  These  laws  have  always  looked  to  a  supervision,  by 
this  court,  of  the  decree  of  the  District  Court ;  and  if  the 
opposite  counsel  are  right,  this  act  of  1844  is  an  exception  to 
all  the  laws,  and  Congress  have  committed  a  palpable  blunder. 
But  reliance  is  placed  by  the  opposite  counsel  upon  the 
phraseology  of  the  act  of  1844,  namely,  that  the  act  of  1824 
is  continued  in  force  for  the  term  of  five  years  and  no  longer. 
What  has  this  court  said  about  the  same  expression  in  another 
law?  The  act  of  24th  May,  1828,  (4  Stat,  at  L.,  298,)  was  to 
continue  in  force  until  the  26th  of  May,  1830,  and  no  longer ; 
and  yet  cases  were  decided  here  long  after  that  day.  This 
very  question  was  involved  and  decided  in  thos^  cases.  If 
the  court  had  no  jurisdiction  and  the  appellate  power  had 
expired,  all  these  judgments  are  void.  The  titles  will  be  lost 
to  thousands  of  acres,  which  are  now  held  under  these  judg- 
ments. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

A  motion  has  been  made  to  dismiss  this  case,  for  want  of 
jurisdiction  in  this  court  to  hear  and  decide  it. 

It  appears  that  a  petition  was  filed  by  the  appellees  in  the 
District  Court  of  the  United  States  for  the  Southern  District 
of  Mississippi,  pursuant  to  the  acts  of  Congress  of  May  26, 
1824,  and  of  June  17, 1844,  praying  to  have  confirmed  to  them 
a  large  tract  of  land,  which  they  claimed  under  a  concession 
or  grant  which  they  alleged  had  been  made  to  their  ancestora 
by  the  Spanish  authorities. 
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tV  r»^ti^  ^ww5  filod  on  Pt^bniiiTT  1, 1846,  and  on  the  12th 
^  ^^^vf^Wr.  l'^47.  th^  aktrict  judge  passed  his  decree  con- 
*-^Tiff  tii^  <wio^wn>n ;  and  on  the  same  day  the  United  States 
^  ar^^>wi)^  tx>  Ihw  otnirt.  The  motion  is  made  to  dismiss, 
^\t\  ]  J^'  ^^  ^ii^  ^^rr^und  that  the  act  of  1844,  which  extended 
^s  tW  ^l^t*  #>f  MWk^Jppi  the  act  of  1824,  and  reenacted  it 
M  ^^  .-i:Hiwi*  ^^  tl^t  *%Al*.  limited  the  duration  of  both  acts  to 
fix^  x^t^  a^^a  *^<^  U^njrwr.  and  that  both  of  these  acts,  so  far  as 
ysss..>^w  *«<*  oWwwk  exjured  on  the  17th  of  June,  1849; 
^^^  tKv^  VK^^H  haTiniT  no  appellate  jurisdiction,  unless  oou- 
Hm^^4  svw  ^'I  hv  act  of  Congress,  and  having  denved  the 
>M\v^*si\s^ivvw  U  hVwh^ft>re  exercised  in  cases  of  this  desorip- 
^Kvi^  aUxNi^^lK^r  tVtnn  the  laws  above  mentioned,  its  power  in 
ikMi  w^jHH^l  \*^a*^i  when  the  laws  expired ;  and  there  being 
u\^  .4^^  vvf  i\M^irr^«»  now  in  force  authorizing  it  to  review  the 
iW\»vv^  vvlf  lht>  Diatriot  Court  for  the  Southern  District  of 
\tK^>»Myii^(vi«  th^  appeid  of  the  United  States  ought  to  be 
Uu>«uuaM^l  t\vr  want  of  jurisdiction. 

)l  U  true  that  this  court  can  exercise  ox)  appellate  power 
ixvev  thia  oaae,  unless  it  is  conferred  upon  it  by  act  oi  Con- 
gi'0«».  And  if  the  laws  which  gave  it  jurisdiction  in  such 
oHMea  haTe  expired,  so  far  as  regards  claims  in  the  state  of 
Mi.siiiHsippi,  its  jurisdiction  over  them  has  ceased,  although 
tkiitt  appaal  was  actuaUy  pending  in  this  court  when  they 
ex^>lrea^ 

Hut  the  court  is  of  opinion  that  the  act  of  1824,  reenacted 
by  the  act  of  1844  for  the  state  of  Mississippi  and  the  other 
ttetes  mentioned  in  that  law,  has  not  expired  so  far  as  regards 
appeals  from  the  District  Courts  to  this  court ;  that  it  is  still 
in  full  force,  and  unless  repealed  by  Congress  will  continue 
in  force,  until  all  the  appeals  regularly  brought  up  from  the 
District  Courts  shall  be  finally  disposed  of. 

The  act  of  1824  originally  extended  only  to  the  Spanish  and 
French  grants  in  the  state  of  Missouri,  and  the  then  territory 
of  Arkansas.  It  contains  no  clause  limiting  generally  the 
duration  of  the  law.  The  fifth  section  limits  the  time  within 
which  the  claimants  may  file  their  petitions  to  two  yeairs,  atud 
gives  the  petitioner  three  years  from  the  time  his  petition  is 
Drought  before  the  District  Court,  to  prosecute  it  to  a  final 
decision  in  that  court ;  but  by  the  second  section  either  party 
may  appeal  to  this  court,  within  twelve  months  from  the  ti^me 
of  the  final  decree  in  the  District  Court.  And  as  many  of  tbe 
might  and  most  probably  would  be  decided  in  the  lattjer 
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period  of  the  five  years  within  which  the  party  ie  required  te 
preeent  his  claim  and  prosecute  it  to  a  final  decision,  it  it 
evident  that  the  jurisdiction  of  this  court  to  hear  and  deter- 
mine the  appeal  was  not  intended  to  be  limited  to  the  same 
period.  And  ae  there  is  no  clause  of  limitation  applying  to 
the  whole  act,  nor  as  to  the  time  within  which  this  court  shall 
exercise  the  appellate  power  conferred  on  it,  the  act  of  1824^ 
in  this  respect,  is  a  perpetual  one ;  and  if  any  appeal  were  at 
this  day  depending,  which  had  ^been  regularly  brought  rm\Qo 
up  from  the  state  of  Missouri  or  the  territory  of  Arkan-  "- 
sas,  the  court  would  have  jurisdiction  to  hear  and  decide  it. 

This  constmetion  of  the  original  act  of  1824  is,  indeed,  not 
disputed.  But  it  is  insisted  that  it  is  otherwise  when  taken 
in  connection  with  the  act  of  1844,  which  reenacted  it  for  the 
states  therein  mentioned,  in  one  of  which  this  case  has  arisen. 
And  it  is  contended  that  the  duration  of  the  whole  act  of 
1824,  as  thus  reenacted,  including  the  appellate  jurisdiction 
of  this  court,  is  restricted  to  five  years  from  the  enactment  of 
the  law. 

This  construction  cannot  be  maintained.  In  expounding  a 
statute,  we  must  not  be  guided  by  a  single  sentence  or  mem- 
ber of  a  sentence,  but  look  to  the  provisions  of  the  whole  law, 
and  to  ita  object  and  policy.  And  it  was  evidently  the  inten- 
tion of  the  act  of  18^  to  place  the  claims  under  Spanish  and 
French  grants  in  the  states  therein  mentioned  upon  precisely 
the  same  footing  with  the  clsJims  in  Missouri  and  the  tenitory 
of  Arkansas,  and  to  give  the  claimants  the  same  rights  and 
remedies,  including  the  right  to  appeal  to  this  court.  For 
it  declares  in  express  terms,  that  the  act  of  1824  shall  be 
extended  to  them,  ^4n  the  same  way,  and  with  the  same 
rights,  and  powers,  and  jurisdictions  to  every  extent  they  can 
be  rendered  applicable,  as  if  these  states  had  been  enumerated 
in  the  original  act  thereby  revived;  and  the  enactments 
expressly  applied  to  them,  as  to  the  state  of  Missouri."  Now^ 
if  they  had  been  included  in  the  original  act,  and  the  enact- 
ments applied  to  them  as  to  the  state  of  Missouri,  it  is  admit- 
ted  that  the  appellate  jurisdiction  of  this  court  would  net  be 
limited  to  five  years.  And  if  it  would  not,  it  necessarily  fol- 
lows that  it  is  not  limited  by  the  act  when  reenacted  and 
extended  by  the  law  of  1844.  For  if  it  were  to  be  so  limited^ 
and  the  jurisdiction  of  this  court  ceased  in  five  yeanh  the 
tights  and  powers  and  jurisdictions  in  relation  to  the  elaim- 
ants  in  these  states  would  be  different  from  what  thej  would 
have  been  if  they  had  been  included  in  the  original  law. 
Such  a  construction  would  in  effect  take  away  the  jurisdiction 
of  this  court,  i^nd  deprive  each  party  of  the  right  to  appeal 
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within  twelve  months  in  the  cases  decided  in  the  last  year  of 
the  five,  and  would  make  the  appeal  in  almost  eveiy  case 
inefficient  and  nugatory.  Certainly,  there  could  be  no  reason 
of  policy  or  justice  for  making  such  a  difference  in  the  juris- 
diction of  this  court  in  different  classes  of  similar  oases ;  nor 
could  such  have  been  intended.  The  error  of  the  appellees 
appears  to  have  arisen  from  what  is  evidently  an  inaccuracy 
of  language  in  the  act  of  1844,  when  it  speaks,  in  the  beg^- 
ning  of  the  enacting  clause,  of  ^^  so  much  of  the  expired  act 
*12R1  *^^  1824"  as  related  to  the  state  of  Missouri.  Now 
->  the  act  of  1824,  as  we  have  already  said,  had  not 
expired,  and  is  still  in  force.  But  the  fifth  section  of  the  act, 
which  gave  the  claimant  two  years  from  the  date  of  the  law 
to  file  his  petition,  and  three  more  to  bring  it  to  a  final 
decision,  had  expired.  And  the  whole  context  and  provisions 
of  the  act  of  1844  show  that  it  was  the  intention  of  the  legis- 
lature to  revive  this  portion  of  the  act  of  1824,  and  to  give  to 
the  claimants  in  the  states  there  mentioned,  as  it  had  given 
to  those  in  the  state  of  Missouri,  five  years  to  establish  their 
claims,  and  to  subject  them  in  other  respects  also  to  the  same 
regulations  and  jurisdictions  in  prosecuting  them  in  the 
courts  of  the  United  States.  And  the  expression,  ^^so  much 
of  the  expired  act  of  1824,"  should  have  been,  "  so  much  of 
the  act  of  1824  as  had  then  expired,'*  in  order  to  make  this 
clause  consistent  with  the  residue  of  the  act.  This  evident 
inaccuracy  ought  not,  however,  to  embarrass  the  court  in 
expounding  the  act,  which,  taken  altogether,  is  sufficiently 
plain  in  its  objects  and  intention,  as  well  as  in  its  language. 

The  motion  to  dismiss  this  appeal  must  therefore  be  over- 
ruled. 

The  oases  of  The  United  States  v.  The  Heirs  of  Powers^  and 
Hhe  United  States  v.  The  Heirs  of  Turnery  stand  upon  the 
same  grounds,  and  the  motions  to  (Usmiss  them  must  therefore 
be  disposed  of  in  like  manner. 

Order. 

On  consideration  of  the  motion  made  by  Mr.  Henderson,  of 
counsel  for  the  appellees,  on  a  prior  day  of  the  present  term 
of  this  court,  to  wit,  on  Friday  the  14tb  instant,  to  dismiss 
this  cause  for  the  want  of  jurisdiction,  and  of  the  arguments 
of  counsel  thereupon  had,  as  well  against  as  in  support  of  the 
said  motion,  it  is  now  here  ordered  by  this  court,  that  the  said 
motion  be,  and  the  same  is  hereby,  overruled. 
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*JOHH  H.  Bbn^oer^  PtiAtntipf  in  hbbob,  it.  Samubl  F. 

BUTTBEWOBTH. 

Where  a  plaintiff  in  the  court  below  filed  a  petition  for  the  recovery  from  the 
defendant  of  fonr  slaves,  whose  value  he  alleged  to  be  $2,700,  and  the  jury 
found  a  verdict  for  the  plaintiff  "  for  $1,200,  tne  value  of  the  negro  slaves 
in  suit,"  and  the  plaintiff  thereupon  released  the  ludgment  for  $1.2009  ^^^^ 
the  court  adjudged  that  he  recover  of  the  said  defendant  the  said  daves, 
the  case  is  within  the  appellate  jurisdiction  of  this  court 

The  plaintiff  averred  in  his  petition,  that  the  slaves  were  worth  $2,100,  and 
by  his  releasing  the  judgment  for  $1,200,  the  only  question  before  ^ds  court 
is  the  right  to  the  property.  And  as  the  defendant  below  prosecuted  the 
appeal,  the  plaintiff  cannot  be  allowed  to  deny  here  the  tn&h  of  his  own 
averment  of  the  value  of  the  property  in  dispute.^ 

This  case  was  brought  op,  by  writ  of  error,  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Texas. 
The  facts  are  stated  in  the  opinion  of  the  court. 

A  motion  was  made  to  dismiss  it  for  want  of  jurisdiction, 
because  the  sum  or  matter  in  controversy  was  not  of  the  value 
of  two  thousand  dollars. 

The  motion  to  dismiss  was  sustained  by  Mr.  Bughe$  and 
Mr,  Howard^  and  opposed  by  Mr,  Sdrris, 

The  reasons  in  support  of  the  motion  were  the  following : 

The  counsel  for  Butterworth  move  to  dismiss  the  writ  of 
error,  because  the  sum  or  matter  in  controversy  is  not  of  the 
value  of  two  thousand  dollars.  Bennett's  counsel,  on  this 
motion,  have  taken  affidavits  to  show  the  negroes  to  be  worth 
two  thousand  dollars  and  upwards. 

We  contend,  for  the  defendant  in  error,  that  the  affidavits 
cannot  be  read : — 

1.  Because  they  contradict  the  verdict  of  the  jury,  which  is 
a  part  of  the  record.  The  error  complained  of  is,  that  the 
court  erred  in  giving  judgment  for  the  negroes,  instead  of  for 
the  value  assessed  by  the  jury ;  while,  on  the  other  side,  it  is 
insisted  that  the  judgment  was  right,  and  properly  for  the 
negroes.  The  matter  then  in  controversy  is  the  negroes  and 
their  value.  If  the  court  should  be  of  the  opinion,  that  judg- 
ment in  the  court  below  could  only  have  been  rendered  for  the 
value  assessed,  then  the  judgment  will  be  reversed,  and  judg- 
ment rendered  on  the  verdict  below  for  that  value ;  and  there- 


^  OmED.    SUnaon  v.  Dousman,  20    the  same  litlgrtJoiii  Me  11  Hiow*f  0M{ 
How..  467.    For  further  decisions  In    12  Id.,  367. 
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by  the  plaintiff  in  error,  by  proving  by  affidavits  what  is 
insisted  upon  to  be  the  true  value,  will  get  off  with  paying  the 
twelve  hundred  dollars,  though,  by  his  own  showing,  the  value 
is  knore  than  two  thousand  dollars.  Such  a  result  as  this  ^ill 
*12'>1  ^^^^^^^7  ^^^  ^^  tolerated.  Could  the  matter  be  so 
-'  arranged  that,  in  the  *event  the  judgment  is  reversed, 
a  judgment  could  be  rendered  for  the  true  value,  it  might  be 
otherwise ;  for  then  in  truth  the  matter  in  controversy  in  the 
Supreme  Court  would  be  of  the  value  of  two  thousand  dollars; 
but,  as  it  stands,  the  plaintiff  may  be  enabled  to  get  clear  of 
a  delivery  of  the  negroes,  but  in  no  event  can  be  compelled  to 
pay  what  he  says  is  the  true  value. 

2.  Because  the  judgment  in  the  court  below  was  for  the 
plaintiff ;  and  that  judgment  it  is  which,  by  the  writ  of  error, 
is  in  controversy  in  the  Supreme  Court ;  and  upon  an  affirm- 
anoe  of  the  judgment  below,  if  the  affirmed  judgment  would 
be  for  the  value  of  $2,000  or  more,  then  the  court  would  have 
jurisdiction ;  but  in  the  case,  in  any  event,  there  cannot  be  a 
judgme&t  for  more  than  twelve  hundred  dollars,  or  for  the 
negroesiy  which  the  record  proves  to  be  of  the  value  of  $1,200, 
and  the  court  cannot  take  jurisdiction.  Q-ordon  v.  Ogden^ 
8  Pet.,  88;  Smith  v.  Honey ^  Id.,  469;  Knapp  v.  Bat^^  2 
How.,  78. 

8.  Mr.  Justice  Story  says, — "  To  support  the  jurisdiction,  it 
is  necessary  that  it  appear  upon  the  face  of  the  record,  or 
upon  affidavits  to  be  filed  by  the  parties,  that  the  sum  or  value 
in  controversy  exceeds  $2,000,  exclusive  of  costs."  Hagan  v. 
FaUouy  10  Pet.,  160. 

When  the  value  appears  upon  the  face  of  the  record,  that 
record  must  be  the  only  evidence ;  but  when  it  is  silent,  evi- 
deuce  aliunde  may  be  looked  to.  When  the  plaintiff  in  his 
declaration  or  petition  claims  more  than  two  thousand  dollars, 
and  the  judgment  is  for  the  defendant  below,  the  court  has 
jurisdiction ;  because,  as  the  court  say  in  Q-ordon  v.  Ogden^ 
the  whole  sum  claimed  ^^  may  be  still  recovered ;  and,  conse- 
quently, the  whole  sum  claimed  is  still  in  dispute."  But  the 
same  court  say,  in  the  same  case,  ^^  If  the  writ  of  error  be 
brought  by  the  defendant  in  the  original  action,  the  judgment 
of  this  court  can  only  affirm  that  of  the  Circuit  Court ;  and 
consequently,  the  matter  in  dispute  cannot  exceed  the  amount 
of  the  judgment." 

From  these  rules  it  would  seem  that  the  record,  when  oon- 
taining  on  its  face  evidence  of  the  value,  is  conclusive. 

The   rule  as  to   affidavits  was  adopted  of  necessity,  and 
applies  only  in  cases  where  the  record  does  not  furnish  evi- 
<(A^ce  of  the  value.     This  is  shown  by  the  case  in  which  if\kp 
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rule  waa  first  laid  down.     See    WUliamsan  v.  JSncaidy  4 
DaU.,  aO. 

Mr.  Harris  against  the  motion. 

The  counsel  for  the  defendant  in  error  have  moved  to  dis- 
miss the  writ  of  error,  because  the  sum  or  matter  in  rm\oci 
controversy  *is  not  of  the  value  of  two  thousand  L 
doUars.  But  the  same  counsel  admits  in  court,  that,  when 
the  judgment  was  rendered,  the  slaves  in  controversy  were 
worth  more  than  said  sum. 

He  contends,  however,  that  affidavits  to  that  effect  cannot 
be  read : — 

1.  Because  they  would  contradict  the  verdict  of  the  jury. 

2.  Because  the  judgment  of  the  court  below  was  for  the 
plaintiff  for  property  which  the  record  proves  to  be  only  of 
the  value  of  twelve  hundred  doUai-s. 

And,  in  support  of  these  positions,  he  cites  the  cases  of 
Q-ardon  v.  Ogden^  3  Pet.,  33 ;  Smith  v.  JEToney^  Id.,  460  ;  Knapp 
V.  Banks^  2  How.,  73 ;  Hagan  v.  Foison^  10  Pet.,  160 ;  and 
Williamson  v.  Kincaid^  4  Dall.,  20. 

Now,  for  the  plaintiff  in  error  it  is  contended,  that  these 
authorities  do  not  sustain  the  position  taken  in  the  brief  of  the 
counsel  for  the  defendant  in  error.  In  the  first  three  cases,  it 
was  impossible  to  prove  that  the  sum  in  controversy  amounted 
to  more  than  two  thousand  dollars,  for  judgments  were  rendered 
for  money ;  in  the  first  instance,  for  the  sum  of  four  hundred 
doUai-s ;  in  the  second,  for  only  one  huudred  dollars ;  and  in 
the  third,  for  $1,720.  In  the  fourth  and  fifth  cases,  the  amount 
did  not  appear  upon  the  face  of  the  record,  and  the  court  held 
that  the  plaintiffs  in  error  might  prove  by  affidavits  that  the 
value  of  the  property  in  controversy,  in  these  respective  causes, 
amounted  to  more  than  the  sum  of  $2,000.  And  it  may  be 
remarked,  that,  in  the  three  cases  cited  first  above,  the  only 
question  was  whether  the  sum  claimed  in  the  count,  or  that 
which  was  recovered,  ought  to  be  regarded  as  the  amount  in 
controversy ;  and  to  which  sum  the  court  should  look  in  order 
to  determine  the  question  of  jurisdiction.  And  the  anus  of 
proving  that  the  value  of  the  property  amounteii  to  more  than 
two  thousand  dollars  rested  upon  the  plaintiff,  (who  had 
liieged  that  its  value  was  $2,700,)  and  not  upon  the  defen- 
.dut  in  the  court  below.  Now.  for  the  first  time,  the  burden 
<>t'  making  that  proof  rests  upon  the  defendaiit  in  that  court, 
and  he  is  prepared  to  make  it. 

It  is  respectfully  suggested,  that  mere  can  be  produced  no 
decision  of  this  court  reiusiug  to  permit  the  plaintiff  in  error 
to  make  such  proof.      And  to  deny   the  privilege,  under  the 
Vol.  vui.— 9  129 
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imposing  oircumstances  of  this  case,  would,  we  contend,  be 
to  deny  to  the  plaintiff  and  the  defendant  a  mutuality  of 
rights  under  the  statute,  the  benefits  of  which  we  are  seeking 
to  obtain. 

•1971  ^^^  ^^*^  ^^  ^^  United  States  v.  The  Brig  tJnian^  4 
-'  Cranch,  *216,  bears  a  resemblance  to  this,  and  in  that 
the  court  permitted  affidavits  to  be  read  to  prove  the  value  of 
the  property  in  controversy;  see,  also,  Wilsoji  v.  Daniel^  3 
DaU*,  401. 

It  is  further  contended,  that  the  effect  claimed  for  this 
verdict  ought  not  to  be  conceded  to  it,  for  that  it  is  illegal, 
and  that  it  ought  to  have  been  set  aside  in  the  court  below. 
It  will  be  seen,  by  reference  to  the  plaintiff's  petition, — ^par- 
ticularly to  the  prayer  thereof, — ^that  this  suit  was  brought  foi 
the  recovery  of  the  slaves  " in  specie^''  (not  for  the  recovery 
of  their  value,)  and  for  damages  for  their  unlawful  detention. 
The  important  issue,  viz.,  whether  the  right  of  property  was  in 
the  plaintiff  or  tlie  defendant,  was,  in  the  verdict  of  the  jury, 
entiiely  omitted.    See  Coffin  v.  Jones^  11  Pick.  (Mass.),  45. 

2.  It  did  not  embrace  all  the  issues  which  it  should  have 
done.  See  Gnmch  v.  Martin^  3  Blackf.  (Ind.),  256 ;  Patterson 
V.  UniUd  States,  2  Wheat.,  221 ;  JeweU  v.  Davis,  6  N.  H.,  518. 

3.  It  should  have  found  the  value  of  each  of  the  slaves 
separately. 

II.  We  further  contend,  that  the  judgment  is  illegal,  because 
it  is  not  responsive  to  the  verdict. 

And  it  is  contended,  on  the  part  of  the  plaintiff  in  error,  that 
he  ought  not  to  be  estopped  from  proving  the  value  of  the 
property  in  controversy  by  a  verdict  which  is  illegal,  and  is 
not  responsive  to  the  issues;  nor  by  a  judgment  which  is 
entii'ely  foreign  to  the  verdict.  Estoppels  are  not  favored  in 
law,  because  they  tend  to  exclude  the  truth.  That  such  would 
be  the  case  here  cannot  be  questioned.  Again,  estoppels,  like 
contracts,  must  bind  both  parties,  or  they  will  bind  neither. 

Each  court  is  the  guardian  of  its  own  jurisdiction.  Ken- 
driok  V.  McQuary,  Cooke  (Tenn.),  480.  And  this  proposition 
may  be  said  to  be  universally  correct  in  regard  to  appellate 
courts,  established  for  the  purpose  of  reexamining  causes 
tried  in  inferior  tribunals,  and  to  correct  the  errors  which  may 
be  there  committed. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the 
court. 

The  oourt  have  considered  the  motion  made  in  this  case 
to  dismiss  the  writ  of  error  for  want  of  jurisdiction.  From  the 
130 


JANUARY    TERM,    1850.  121 


Bennett  v.  Butterworth. 


mode  of  judicial  proceeding  adopted  in  Texas,  the  motion  pre* 
sents  a  new  question,  and  one  that  is  not  free  from  difficulty. 

The  suit  is  not  brought  in  any  of  the  forms  of  action  known 
to  the  common  law.  It  is  instituted  by  petition;  and  the 
plaintiff  in  the  court  below  seeks  to  recover  four  slaves,  which 
he  alleges  are  his  property,  and  are  detained  from  him  r«ioQ 
by  the  defendant.  *The  value  of  each  slave  is  averred  ^ 
separately  in  the  petition,  the  whole  amounting  to  two  thou- 
sand seven  hundred  dollars.  The  verdict  of  the  jury  is  as 
follows : — 

*^  We  the  jury  find  for  the  plaintiff  twelve  hundred  dollars, 
the  value  of  the  negro  slaves  in  suit,  with  six  and  a  quarter 
cents  damages." 

And  the  record  states,  that  thereupon  the  plaintiff  released 
the  judgment  for  twelve  hundred  dollars  in  open  court ;  and 
the  court  adjudged  that  he  recover  of  the  defendant  the  said 
slaves  and  the  damages  assessed  by  the  jury,  and  his  costs. 

This  proceeding  appears  to  be  a  substitute  for  the  common 
law  action  of  detinue,  and  resembles  it  in  many  respects.  In 
that  action,  if  the  jury  find  that  the  property  belongs  to  the 
plaintiff,  and  is  detained  from  him  by  the  defendant,  they  ought 
to  find  at  the  same  time  the  value  of  each  separate  article  in 
dispute,  and  the  judgment  of  the  court  is  that  the  plaintiff 
recover  the  property,  or  the  value  thereof  as  found  by  the 
jury,  provided  he  cannot  obtain  possession  of  the  property, 
together  with  his  damages  and  costs.  Upon  such  a  judgment 
a  writ  of  error  certainly  would  not  lie,  when  the  value 
assessed  by  the  jury  was  less  than  two  thousand  dollars.  For 
the  value  of  the  property  in  dispute  would  be  fixed  by  the 
verdict  and  the  judgment  of  the  court,  and  both  parties 
would  be  bound  by  it. 

But  in  the  case  before  us,  the  finding  of  the  jury  and  the 
jud^ent  of  the  court  differ  from  the  proceedings  in  an  action 
of  detinue.  The  gross  value  of  the  four  slaves  is  found  by 
the  jury,  and  not  the  separate  value  of  each  of  them.  And 
the  value  as  found  forms  no  part  of  the  judgment  of  the  court. 
The  plaintiff  was  permitted  to  release  it, — and  although  it  is 
said  in  the  record  that  he  released  the  judgment  for  this  sum, 
yet  it  appears  that  no  judgment  was  rendered  for  it,  and  that 
it  was  released  before  any  was  given. 

The  judgment  of  the  District  Court  therefore  decides  noth- 
ing more  than  the  right  to  the  property  specified  in  the  peti- 
tion ;  and  whether  that  judgment  is  erroneous  or  not  is  all 
that  this  court  can  examine  into  upon  the  writ  of  error.  The 
sum  which  the  plaintiff  below  (who  is  the  defendant  in  errot 
here}  is  entitled  to  recover,  if  the  property  is  placed  beyond 
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his  reaoh  and  he  fails  to  obtain  possession  of  it,  can  form  no 
part  of  the  jud^ent  of  this  court.  The  only  matter  in  ooii< 
troversy  is  the  tour  slaves ;  and  their  actual  value,  whatever 
it  may  be,  is  the  value  of  the  matter  in  dispute. 

Now  if  the  judgment  of  the  District  Court  had  been  for  the 
defendant,  the  plaintiff  would  evidently  have  been  entitled  to 

*^12Q1  ^^^^^^^^  ^  ^^^  ^^  error.  And  as  he  sues  for  the  spe- 
J  cific  property,  *and  avers  the  value  to  be  $2,700,  he 
would  have  been  entitled  to  the  writ,  even  if  he  had  laid  his 
damages  for  the  detention  below  $2,000.  For  the  averment 
of  value  when  he  sues  for  property  shows  the  value  of  the 
thing  in  controversy,  as  much  as  the  averment  of  debt  or 
damage,  when  he  sues  for  money.  And  when  he  has  rejected 
the  value  found  by  the  jury,  and  refused  a  judgment  tor  it, 
and  is  not  bound  by  that  finding,  can  he  bind  me  defendant 
to  it,  and  thereby  deprive  him  of  his  writ  of  error,  upon  the 
ground  that  the  property  in  dispute  is  not  worth  $2,000  ? 

This  is  the  question  upon  the  motion  before  us. 

In  cases  where  the  plaintiff  sues  for  money,  and  claims  in 
his  pleadings  a  larger  sum  than  $2,000,  and  obtains  a  judg- 
ment for  a  smaller  amount,  the  sum  for  which  the  judgment 
is  rendered  is  the  only  matter  in  controversy,  when  the  defen- 
dant brings  the  writ  of  error.  Because,  if  the  plaintiff  rests 
satisfied  with  it,  and  takes  no  step  to  reverse  it,  he  is  bound 
by  it  as  well  as  the  defendant.  Both  parties,  therefore,  stand 
upon  an  equal  footing  in  that  respect.  But  if  the  plaintiff 
brings  the  writ  of  error  upon  the  ground  that  he  is  entitled 
to  more  than  the  judgment  was  rendered  for,  then  his  aver- 
ment in  his  declaration  shows  the  amount  he  claimed ;  and  as 
that  claim  is  the  matter  for  which  he  brings  suit,  he  is  entitled 
to  the  writ  of  error  if  that  claim  appears  to  be  large  enough  to 
give  jurisdiction  to  this  court.  These  principles  have  been 
settled  in  this  court  by  the  cases  referred  to  in  the  argument. 

In  the  case  before  us,  the  plaintiff  avers  in  his  petition  that 
the  slaves  for  which  the  suit  is  brought  are  worth  $2,700. 
The  right  to  these  slaves  must  be  the  only  matter  in  contro- 
versy here,  whether  the  writ  of  error  is  sued  out  by  the  plain- 
tiff or  the  defendant.  If  by  the  plaintiff,  he  would  unooubt- 
edly  be  entitled  to  it,  upon  the  ground  that  the  property  in 
dispute,  and  which  he  is  seeking  to  recover  in  this  suit,  is 
claimed  to  be  worth  more  than  $2,000;  and  he  would  be 
entitled,  under  the  decisions  of  this  court,  to  rely  on  the 
averment  in  his  petition,  to  show  that  the  amount  in  value 
of  the  slaves  he  claimed  is  sufficient  to  give  jurisdiction  to 
this  court.  Can  he,  then,  be  permitted  to  deny  here  the 
truth  of  his  own  averment,  when  precisely  the  same  thing — 
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fche  same  property — ^is  the  matter  in  controversy  upon  the 
writ  of  error  brought  by  the  defendant?  We  think  not. 
And  as  by  his  release  he  prevented  a  judgment  from  being 
entered,  fixing  the  value,  as  between  these  parties  in  this  suit, 
at  $1,200,  the  averment  in  his  petition  must  be  regarded  as 
determining  the  amount  in  controversy  upon  a  writ  of  error 
brought  by  either  plaintiff  or  defendant.  *Conse-  r«-iQA 
quently,  this  court  has  jurisdiction  upon  this  writ,  '- 
and  the  motion  to  dismiss  it  must  be  overruled. 

Mr.  Justice  DANIEL. 

In  the  opinion  of  the  court  pronounced  in  this  cause  I  am 
unable  to  concur,  regarding  that  opinion  as  reconcilable  with 
neither  the  act  of  Congress  (Judiciary  Act,  §  22)  regulating 
the  jurisdiction  of  this  court,  nor  with  the  fundamental  rules 
of  pleading  and  evidence,  but  as  in  contravention  of  both. 
This  cause  is  in  effect,  and  in  form  except  with  regard  to  the 
frame  of  the  petition,  corresponding  with  the  declaration  at 
common  law,  in  all  its  details  and  proceedings,  an  action  of 
detinue  for  the  recovery  of  four  slaves.  In  every  such  action, 
the  authorities  tell  us  that  it  is  requisite  to  describe  the  prop- 
erty demanded  with  so  much  certainty,  that  it  may  be  delivered 
up  in  $peeie  ;  and  it  was  ruled  by  the  older  cases,  that,  where 
the  property  consisted  of  several  articles,  the  plaintiff  must 
show  the  value  of  each  particular  article,  and  not  state  the 
aggregate  value.  Subsequently,  however,  it  has  been  ruled 
that  the  declaration  may  mention  the  separate  value  of  each 
article,  or  it  may  state  the  value  in  gross ;  and  this  appears  to 
be  the  established  doctrine  in  England  at  this  day.  See  Com. 
Dig.,  tit.  Pleader  (2  X  2).  So  in  1  Chit.  PL,  p.  877,  it  is 
said,  that,  ^^  in  actions  for  injuring  or  taking  away  goods  or 
chattels,  it  is  in  general  necessary  that  their  quality,  quantity, 
or  number,  and  value  or  price,  should  be  stated ;  the  assigned 
reason  is,  that  a  former  recovery  could  not  else  be  pleaded  in 
bar  to  a  second  action  for  the  same  goods ;  neither  could  the 
defendant  properly  defend  himself."  Then  with  respect  to 
the  verdict  and  judgment,  to  be  rendered  in  the  action  of 
detinue,  the  law  is  thus  given  in  Com.  Dig.,  tit.  Pleader  (2  X 
12)  : — ^'  The  judgment  against  the  defendant  shall  be  for  the 
recovery  of  the  thing  detained  vel  valorem  inde  and  costs ;  and 
if  judgment  be  upon  confession  non  sum  informatus^  demurrer, 
&o.,  a  writ  of  inquiry  shall  be  awarded  to  inquire  of  the 
values.  And  after  judgment,  if  a  distringas  goes  ad  deliberan* 
dwm  bona^  and  the  defendant  does  not,  the  plaintiff  shall  have 
damages  taxed  by  the  inquest,  so  that  it  lies  in  the  defendant's 
election  to  deliver  the  goods  or  the  value." 
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Sir  William  Blackstone  in  treating  of  the  action  of  detinue, 
Vol.  IV.,  p.  418,  thus  states  the  law : — "  In  detinue,  after 
judgment,  the  plaintiff  shall  have  a  distringas  to  compel  the 
defendant  to  deliver  the  goods  by  repeated  distresses  of  his 
chattels ;  and  if  the  defendant  still  continues  obstinate,  then 
(if  judgment  hath  been  by  default  or  demurrer)  the  sheriff 
*1  ^1 1  ^^^1  summon  an  inquest  to  ascertain  the  value  of  the 
J  goods,  and  the  plaintiff's  *damages  (which  being  so 
assessed,  or  by  the  verdict  in  case  of  an  issue)  shall  be  levied 
on  the  person  or  goods  of  the  defendant.  So  that  after  all,  in 
replevin  and  detinue  (the  only  actions  for  recovering  the 
specific  possession  of  personal  chattels),  if  the  wrong-doer  be 
very  perverse,  he  cannot  be  compelled  to  a  restitution  of  the 
thing  taken  or  detained."  So,  too,  in  Chit  PL,  Vol  I.,  p.  124, 
it  is  said, — "  The  nature  of  this  action  requires,  that  the  ver^ 
diet  and  judgment  be  such  that  a  specific  remedy  may  be  had 
for  the  recovery  of  the  goods  detained,  or  a  satisfaction  in 
value,  for  each  parcel,  in  case  they  or  either  of  them  cannot  be 
obtained.  The  judgment  is  on  the  alternative,  that  the  plain- 
tiff do  recover  the  goods  or  the  value  thereof,  if  he  cannot 
have  the  goods  themselves." 

The  citation  of  these  seemingly  trite  and  familiar  principles 
of  law  will  not  be  deemed  useless,  when  an  application  of  them, 
and  of  the  reasons  on  which  they  are  founded,  shall  be  made 
to  the  case  under  consideration.  In  the  authorities  above 
quoted,  we  have  disclosed  to  us  the  propriety  and  necessity 
(resulting  from  the  peculiar  character  of  the  remedy)  for  aver- 
ring in  the  declaration,  and  of  ascertaining  by  the  verdict  and 
juc^ment,  the  value  of  the  property  sought;  because  that 
value  is  to  become  the  measure  of  redress  to  the  plaintiff,  in 
one  branch  of  the  alternative,  in  the  event  that  the  other  shall 
prove  fruitless.  It  is  indispensable,  therefore,  that  this  mea- 
sure be  ascertained  upon  legal  testimony  and  solemn  investi- 
gation before  the  court,  and  under  its  supervising  authority, — 
as  indispensable,  fully,  as  that  the  title  to  the  property  should 
be  so  ascertained ;  for  both  enter  alike  into  the  redress  of  the 
plaintiff,  and  flow  from  the  same  source.  His  right  to  the  one 
rests  upon  the  same  foundation  with  his  right  to  the  other, 
and  if  he  had  no  right  to  one,  he  had  a  right  to  neither.  Nor 
can  it  be  said  that  the  measure  of  the  plaintiff's  redress  rests 
mainly  in  the  breast  or  in  the  action  of  the  court ;  on  the  con- 
trary, it  rests  rather  in  the  opinion  and  action  of  the  jury. 
The  court  cannot,  even  with  the  parties  and  witnesses  before 
it,  determine  the  value  of  the  property,  or  the  parties'  right 
thereto.  The  court,  by  awarding  a  new  trial,  may  correct  an 
excess  or  irregularity  of  any  kind  on  the  part  of  the  jury ;  but 
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it  oould  have  no  power  to  find  for  either  party  apon  the  issne 
before  the  jnry,  nor  augment  or  diminish  by  one  cent  the  mea- 
sure of  redress  established  by  the  jury.  If>  then,  such  a  power 
belonged  not  to  the  court  when  in  a  course  of  regular  judicial 
inquiry,  with  the  parties  and  witnesses  fully  before  it,  does  it 
not  seem  strange  to  contend,  that  such  a  power  can  be  exer- 
cised collaterally  by  a  different  tribunal,  neither  trying  r^-ioo 
the  issue,  nor  weighing  *the  evidence  which  the  jury  L 
had  before  them,  and  in  the  absence  of  all  or  any  of  the  oir- 
cumstances,  exercised  upon  ex  parte  affidavits  before  the  jury, 
thereby  overturning  what  twelve  men  upon  their  oaths,  and 
in  regular  discharge  of  their  functions,  have  done,  and  what 
the  law  through  them  has  declared  shall  be  the  standard  of 
value  ?  And  for  what  purpose,  it  may  be  asked,  is  this  col- 
lateral inquiry  to  be  allowed  ?  Not,  strange  as  it  may  seem, 
to  settle  any  other  alternate  value  of  the  property,  nor  to  put 
any  estimate  upon  it  at  all ;  but  to  let  in  other  questions  con- 
nected with  the  title,  or  with  some  proceedings  in  the  court 
below,  wholly  disconnected  with  the  value  of  the  property. 
But  it  is  said  that  the  plaintiff  below  has  released  his  right  to 
the  damages  assessed  by  the  jury,  and  therefore  can  no  longer 
enforce  them.  What  of  that  ?  What  possible  connection  can 
exist  between  the  power  of  the  plaintiff  to  enforce  his  judg- 
ment, as  affected  by  any  act  or  indiscretion  of  his  own,  and 
the  value  of  the  property  as  assessed  by  the  jury  ?  Does  the 
release  of  the  estimated  value  render  that  value  either  greater 
or  smaller  than  it  was  before  ?  Possibly  this  act  of  the  plain- 
tiff may  render  his  power  to  enforce  the  verdict  and  judgment 
less  efficient;  but  to  reason  from  that  consequence  to  the 
value  of  the  property  as  found  by  the  jury,  appears  to  me  to 
be  an  argument  as  illogical  as  any  that  can  be  conceived. 
The  estimated  value,  the  true  measure  settled  by  the  }V^y 
remains  unchanged,  although  it  may  have  been  released.  The 
verdict  has  never  been  reversed  or  annulled.  Moreover,  it 
may  not  follow  necessarily,  that  the  release  of  the  damages  by 
vhe  plaintiff  below  vitiates  the  judgment,  or  deprives  the  plain- 
tiff of  the  power  to  enforce  it ;  for  we  find  by  the  authoritieB 
that  a  judgment  may  be  by  confession,  or  non  9vm  iftfarmatu^^ 
or  on  demurrer,  in  either  of  which  cases  judgment  may  be 
entered,  and  that  afterwards,  if  the  defendant  will  not  deliver 
the  property,  damages  for  the  value  and  for  the  detention 
may  be  assessed ;  and  such  value,  when  assessed  in  the  pro- 
per, regular,  legal  mode,  is  all  for  which  execution  can  be  had 
against  the  person  or  property  of  the  defendant.  But  the 
inquiry  is  not  properly  instituted  here  whether  the  plaintiff, 
by  error  or  inoiscretion,  has  lost  the  power  of  enforcing  huk 
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yerdiot  and  judgment ;  the  question  is  purely  one  of  jurisdio- 
tion,  dependent  upon  the  value  of  the  subject,  and  that  value 
ascertained  by  all  the  solemnities,  and  in  the  only  mode  known 
to  the  law, — solemnities,  as  I  contend,  nowhere  to  be  properly 
gainsaid.  Let  it  be  supposed  that  there  had  been  no  release 
of  damages  or  value  by  the  plaintiff  below.  The  principles 
*1R^1  ^PPl^^^^l®  ^  ^^®  action  of  this  court  would  be  precisely 
J  those  involved  in  the  case  as  it  now  *stands.  Then 
let  it  be  supposed  that,  after  taking  jurisdiction  upon  this  col- 
lateral inquiry,  this  court  should  come  to  the  conclusion  that 
there  was  no  error  in  the  proceedings  and  judgment  in  the 
court  below.  What  manner  of  mandate  would  be  sent  to  that 
court  ?  Would  this  court,  upon  its  own  estimate  of  the  value 
of  the  subject  founded  upon  affidavits,  and  because  it  had 
claimed  jurisdiction  upon  such  an  estimate,  order  the  Circuit 
Court  to  augment  the  damages  assessed  to  the  plaintiff  below  ? 
Could  they  bv  so  doing  open  a^ain  that  which  had  become  res 
judicata  f  It  they  should  not  do  this,  they  would  confessedly 
have  effected  a  wrong  to  the  plaintiff;  and  if  they  should 
attempt  to  do  so,  I  desire  to  know  their  authority  for  such  a 
proceeding,  and  what  standard  or  measure  for  their  mandate 
they  would  adopt ;  they  would  have  repudiated  the  verdict  of  a 
jury  and  a  judgment  of  the  court,  and  what  higher  or  other 
standard  they  would  adopt  I  am  at  a  loss  to  conceive.  In 
defence  of  the  proceeding  permitted  in  this  case,  it  has  been 
contended  that,  by  the  practice  of  this  court,  in  cases  sound- 
ing in  damages  purely,  a  plaintiff  is  permitted  to  confer  juris- 
diction on  uiis  tribunal  by  lajring  his  damages  at  an  amount 
ad  libitum^  sufficient  for  that  purpose.  If  the  practice  of  this 
court  is  to  be  understood  in  the  latitude  in  which  it  is  just 
expressed,  that  practice  must  be  deemed  to  be  in  consonance 
with  neither  the  letter  nor  the  spirit  of  the  statute.  In  cases 
arising  ex  contractu  or  quasi  ex  contractu^  which  in  their  origi- 
nal form  and  magnitude  might  fall  within  the  rule  laid  down 
by  Congress,  but  which,  in  the  progress  of  investigation  by 
the  application  of  payments  or  set-of&,  should  be  brought 
below  the  minimum  established  by  law,  or  in  cases  of  tort, 
which,  from  their  peculiar  character,  might  also  come  within 
the  reason  of  the  same  rule,  (though  the  latter  must  be 
regarded  as  liable  to  strong  doubt,)  jurisdiction  may  be 
claimed*  But  if  either  the  practice,  or  any  express  annuncia- 
tion from  this  court,  is  to  be  apprehended  as  placing  it  at  the 
option  of  parties,  plaintiffs  or  defendants,  to  refer  all  theii 
contests  to  this  tribunal,  however  their  character  may  be 
stamped  and  ascertained  by  the  decision  of  the  inferior  courts, 
and  in  contravention  of  such  solemn  decisions,  given  upon  full 
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inyestigation  by  courts  and  juries,  why  then,  by  the  rules  or 
the  practice  of  this  court,  the  act  of  Congress  is  substantially 
repealed,  and  the  proceedings  of  the  courts  below  are  a  mere 
mockery.  The  value  of  the  subject  of  the  controversy,  as 
ascertained  in  the  court  below,  supplies  the  only  safe  and  uni- 
form rule  as  to  jurisdiction,  in  cases  wherein  jurisdiction  is 
dependent  on  value.  My  opinion,  therefore,  is,  that  it  is 
incompetent  to  either  of  the  parties,  or  to  this  court,  in  r«iQ4 
the  indirect  *and  collateral  mode  here  attempted,  and  '- 
upon  evidence  entirely  dehors  and  unconnected  with  the 
record,  to  impeach  or  inquire  into  the  verdict  and  judgment 
rendered  in  the  District  Court  of  Texas ;  that  such  a  proceed- 
ing is  utterly  subversive  of  the  act  of  Congress  limiting  the 
right  to  appeals  and  writs  of  error,  and  equally  subversive  of 
the  fundamental  rule  of  pleading  and  of  evidence,  which 
establishes  undeniable  verity  in  the  solemn  proceedings  of 
courts  acting  within  the  sphere  of  their  jurisdiction,  and  estab- 
lishes every  fact  and  every  conclusion  embraced  within  the 
scope  of  those  proceedings. 

Order, 

On  consideration  of  the  motion  made  by  Messrs.  Hughes 
and  Howard,  on  a  prior  day  of  the  present  term  of  this  court, 
to  wit,  on  Friday,  the  25th  day  of  January  last  past,  to  dismiss 
this  writ  of  error  for  the  want  of  jurisdiction,  and  of  the  argu- 
ments of  counsel  thereupon  had,  as  well  in  support  of  as  against 
the  same,  it  is  now  here  ordered  by  this  court,  that  the  said 
motion  be,  and  the  same  is  hereby,  overruled. 


<  ■■■ » 


Samubl  Ybaztb,  Complainant  and  Appellant,  v. 
Nathaniel  L.  Williams  and  Stephen  Williams, 
Defendants.* 

Where  false  stepe  are  taken  to  enhance  the  price  of  property  sold  at  auction, 
a  conrt  of  equity  will  relieve  the  purchaser  from  the  consequences  and  injury 
caused  by  these  unfair  means. 

Therefore,  where  the  owners  had  instructed  the  auctioneer  to  take  $14,500  for 
the  property,  and  the  real  bids  stopped  at  $20,000,  and  the  auctioneer,  even 
without  the  consent  or  knowledge  of  the  owner,  continued  to  make  ficti- 
tious bids  until  he  ran  it  up  to  $40,000,  this  was  a  fraud  upon  the  pur- 
chaser. 

TbMe  sham  bids  could  not  have  been  made  by  the  auctioneer  upon  his  own 

>  Reported  below,  3  Story,  611. 
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aeoonnt.    Even  if  they  had  heen  so,  it  is  yery  qneBtionable  whether  they 

would  haye  been  yiUld. 
B«Liig  the  general  agent  of  the  owners,  the  latter  are  responsible  for  his  acts 

if  they  receive  the  benefit  of  them.    By-bidding  or  puffing  by  the  owners, 

or  cansed  by  or  ratified  by  them,  is  a  fraud,  and  avoids  the  sale.^ 
The  sale  being  made  on  the  Ist  of  January,  1836,  but  the  fraud  not  disooyered 

until  1840,  and  the  bill  being  filed  in  1841,  there  is  no  sufficient  objection 

to  relief  owins  to  Lapse  of  time.' 
A  release  given  by  the  purcbaser  to  the  auctioneer,  for  the  purpose  of  making 

him  a  competent  witness,  did  not  operate  as  a  bar  to  a  recovery  against  the 

vendors.    He  would  have  been  a  competent  witness  without  it. 
There  was  no  necessity  for  making  the  auctioneer  a  defendant  in  the  suit. 
The  various  modes  of  relief  ezannned. 

This  was  an  appeal  from  the  Oirouit  Court  of  the  United 
States  for  the  District  of  Maine,  sitting  as  a  court  of  equity. 
*1  ^^1  ^^^  complainant,  Yeazie,  resided  at  Bangor,  in  the  state 
^  of  *Maine,  and  the  defendants  in  Massachusetts,  viz., 
Nathaniel  L.  Williams  at  Boston,  and  Stephen  Williams  at 
Roxbury. 

The  facts  of  the  case  were  these : 

On  the  1st  of  January,  1886,  Nathaniel  L.  Williams  and 
Stephen  Williams  were  the  owners  of  two  mill  privileges,  sit- 
uated on  Old  Town  Falls,  in  the  town  of  Orono  and  state  of 
Maine.  On  that  day,  they  offered  the  property  for  sale,  at 
public  auction,  in  the  town  of  Bangor.  The  whole  contro- 
versy in  the  case  having  arisen  respecting  the  manner  in  which 
the  sale  was  effected,  it  is  necessary  to  state  the  circumstances 
as  they  were  disclosed  by  some  of  the  witnesses.  The  owners 
employed  Mr.  Stephen  H.  Williams  to  proceed  to  Bangor  and 
attend  to  the  sale,  who  hired  an  auctioneer  by  the  name  of 

^  A  person  interested  in  an  auction  Oliver ,  2  McLean,  267;  a.  c.  8  How., 
^e  reauested  the  auctioneer  to  bid  388,  and  notes,  g.  v.;  Kearney  y.  Tay- 
$2,500  for  him;  this  was  accordingly  lor,  15  How.,  494. 
done,  and,  no  higher  bids  being  made,  in  some  jurisdictions  it  is  still  held 
the  property  was  knocked  off  to  such  that  an  auctioneer  making  a  sale  can- 
person.  Held,  that  as  it  appeared  that  not  act  for  himself,  or  any  other  per- 
the  auctioneer's  authority  to  make  eon,  in  bidding  tor  the  property, 
such  bid  was  fairly  used,  the  sale  was  Brock  v.  Sice,  27  Gratt.  (Va.),  812. 
valid.  Bicharda  y.  Holmee,  18  How. ,  Where  defendants  employed  a  puffer 
143, 148.  to  bid  at  a  partition  sale,  with  intent 

An  agency  simply  to  bid  a  particular  to  impose  upon  plaintiffs  and  induce 

sum  for  a  purchaser,  amounting  to  no  them  to  bid  more  than  they  would 

more  than  receiving  from  the  pur-  otherwise  have  done,  and  plaintiffs 

chaser,  before  the  sale,  a  bid  whidi  is  were   thereby   induced   to   pur^iase 

to  be  treated  as  if  made  there  by  the  the  property  at  a  higher  pnoe  than 

Cshaser  himself,  is  not  necessarily  thev  would  otherwise  have  bid  for  it— 

nsistent  with   any  duty  of   the  Held,  that  the  sale  should  have  been 

auctioneer,  and  does  not  enable  any  set  aside  absolutely,  on  defendants' 

one  to  avoid  the  sale.    lb.  application,  and  that  the  denial  of  a 

An  association  of  persons  may  law-  motion  therefor  should  be  reversed. 

fuUy  appoint  one  of  their  nimiber  to  Fisher  v.  Heraey,  17  Hun  (N.  Y.),  370. 

bid  for  them  at  a  sale,  in  the  absence  of  ^See   note   to   OUver  v.  Piaii,  8 

ietnal  or  constructive  fraud.    Piatt  v.  How.,  888. 
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Head  to  effect  it.  The  most  materiHl  parts  of  the  transaction 
are  thus  stated  by  Head,  who  was  examined  as  a  witness  on 
the  part  of  the  complainant. 

"  I  was  employed,  in  the  winter  of  1886,  by  a  son  of  one  of 
the  Messrs.  Williams,  to  sell  certain  real  estate  in  Orono,  as 
an  auctioneer.  The  estate  sold  was  mill  privileges,  situated 
in  Old  Town,  near  Old  Town  Falls.  It  was  put  up  at  a 
minimum  price  of  $14,500,  but  it  is  my  impression  that  the 
minimum  price  was  not  fixed  or  named  at  the  sale ;  but  it 
commenced  at  a  much  lower  sum,  which  I  have  now  forgot- 
ten, and  run  on  up  to  about  eighteen  thousand  dollars ;  it 
might  have  been  more  or  less.  I  then  received  from  Samuel 
J.  Foster  bids,  who  was  the  only  person  that  bid,  to  my  recol- 
lection, after  the  sum  last  named.  Foster  bid  a  hundred  dol- 
lars, and  I  then  advanced  upon  him;  he  then  bid  again, 
another  hundred  dollars,  or  some  other  sum ;  I  again  advanced 
upon  him,  and  so  on,  till  the  bid  got  up  to  forty  thousand  dol- 
lars, when  it  was  struck  off  to  Samuel  J.  Foster.  I  don't 
recollect  the  terms  of  sale.  A  certain  per  cent,  was  to  be 
paid  down,  but  what  it  was  I  don't  recollect." 

To  the  third  interrogatory.  ^^I  don't  recollect  that  said 
sale  was  conditional,  except  as  I  have  stated.  I  don't  recol- 
lect the  sum  first  offered,  but  it  is  my  impression  that  it  was 
something  like  five  thousand  dollars.  I  don't  recollect  what 
the  bids  were  from  that  sum.  My  impressions  are,  that  Sam- 
uel J.  Foster,  Ira  Wadleigh,  John  B.  Morgan,  and,  I  think, 
James  Purrington,  were  the  bidders.  There  might  have 
been  others.  The  highest  sum  bid  by  any  person  other  than 
the  purchaser  was  somewhere  in  the  vicinity  of  eighteen 
thousand  dollars,  to  the  best  of  my  recollection." 

To  the  fourth  interrogatory.  ^^  I  have  already  answered,  as 
near  as  I  can  recollect,  as  to  the  highest  sum  offered  as  r«-i  og 
a  bid,  *exoept  that  at  which  it  was  struck  off.  After  I- 
other  bidders  stopped,  he,  Foster,  bid  a  hundred  dollars,  or 
so.  I  then  advanced  upon  him,  and  he  then  again  bid,  and 
so  on  up  to  forty  thousand  dollars." 

To  the  fifth  and  a  half  interrogatory,  viz.,  "What  was  the 
highest  sum  offered  as  a  bid  at  said  sale,  which  you  received 
as  a  bid,  except  the  bids  offered  by  said  Foster?" — "It  was 
somewhere  about  eighteen  thousand  dollars,  as  I  have  already 
answered.  The  actual  bidders  were  about  to  that  sum,  as 
near  as  I  can  recollect.  It  is  my  impression  that  I  advanced 
from  that  sum,  or  thereabouts.  I  cannot  say  for  a  cei*tainty 
from  what  sum  I  so  advanced.  But  I  think  it  could  not  have 
exceeded  twenty  thousand  dollars  at  which  the  actual  bidden 
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stopped,  and  my  impression  is,  that  they  ceased  to  bid  beyond 
eighteen  thousand  dollars." 

To  the  sixth  interrogatory.  "  I  never  communicated  said 
facts  to  said  Yeazie,  to  my  knowledge.  I  cannot  recollect 
when  I  first  communicated  them  to  any  one  who  would  have 
been  likely  to  have  communicated  them  to  Veazie.  About 
six  months  ago,  J.  P.  Rogers,  Esq.,  came  to  me,  and  said  that 
he  had  knowledge  of  certain  facts  that  I  knew.  I  did  not 
know  what  he  meant.  He  then  referred  to  the  sale  of  this 
property.  I  did  not  tell  him  anything  about  it  at  that  time. 
He  called  on  me  again ;  I  refused,  as  I  did  not  know  but  I 
might  implicate  myself.  Afterwards,  he  called  again,  and  I 
then  told  him,  if  Veazie  would  give  me  a  writing  holding  me 
harmless,  I  would  state  the  facts.  He  said  he  would  give  ma 
such  a  writing,  as  attorney  for  Veazie,  which  would  be  good. 
He  did  so,  and  I  then  went  forward  and  gave  my  deposition 
in  a  case  between  the  parties,  as  to  the  facts  of  the  case." 

To  the  ninth  cros&-interrogatory.  ^'Said  defendants,  nor 
any  agent  of  theirs,  did  not  request  me  to  employ  any  by- 
bidder  at  the  sale,  nor  to  use  any  other  than  fair  and  lawful 
means  to  enhance  the  price  of  the  said  property." 

Samuel  J.  Foster,  who  was  the  person  employed  by  Veazie, 
the  complainant,  to  bid  for  him  thus  testified : — 

To  the  second  interrogatory.  ^^  I  did  attend  said  auction 
sale  in  the  winter  of  1886.  It  was  held  on  the  1st  day  of 
January,  1886,  at  the  Penobscot  Exchange,  in  Bangor.  Cer- 
tain mill  privileges  and  appurtenances,  situate  near  or  on 
the  Old  Town  Falls,  was  the  property  sold." 

To  the  third  interrogatory.  '^  The  highest  sum  bid  for  said 
property  was  forty  thousand  dollars.  I  bid  it,  and  was  acting 
and  bidding  for  Samuel  Veazie." 


•1871  "^^  ^^^  fourth  interrogatory.  "  Previous  to  the  sale,  I 
J  y^g^  *iiistruoted  by  General  Veazie  to  bid  to  the  amount 
of  twenty  thousand  dollars.  At  the  time  of  the  sale,  after 
the  bidding  had  gone  up  to  twenty  thousand  dollars,  Mr. 
Veazie  came  to  me,  under  considerable  excitement,  and  told 
me  to  advance  and  bid  it  off.  I  have  no  distinct  recollection 
what  my  first  bid  was,  but  my  impression  is,  that  I  commenced 
with  about  five  thousand  dollars.  It  advanced  pretty  rapidly, 
till  it  amounted  to  fifteen  or  sixteen  thousand  dollars.  I  think, 
between  th&t  point  and  twenty  thousand,  the  bidding  was  not 
veiy  prompt,  but  it  went  on  finally  from  twenty  thousand,  till 
it  was  struck  off  to  me  at  forty  thousand  dollars.  I  think  I 
did  not  communicate  my  relation  to  General  Veazie  to  any 
one,  until  the  property  was  knocked  off.  I  then  notified  Mr. 
Bright,  the  agent  of  the  defendants,  a  Mr.  Williams,  the  sod 
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of  one  of  the  defendants,  and  Mr.  Head,  the  auctioneer,  that 
I  hid  for  General  Veazie,  and  the  parties  made  arrangements 
to  meet,  the  afternoon  of  the  same  day,  at  the  office  of  William 
Abbot,  Esq.,  in  Bangor,  to  settle  and  close  the  business." 

To  the  fifth  interrogatory.  "John  Bright,  who  acted  as 
agent,  and  a  Mr.  Williams,  son  of  one  of  the  defendants,  were 
present,  apparently  acting  for  them.  I  have  no  recollection 
of  their  making  any  remark  at  the  time  of  sale,  nor  that  they 
did  anything,  at  that  time,  about  the  sale." 

To  the  fifth  and  one  half  interrogatory.  "  My  impression 
is,  that  I  saw  or  heard  no  bidding  after  it  got  up  to  sixteen  or 
eighteen  thousand  dollars.  The  biddings,  audibly,  or  by  signs, 
then  ceased  to  be  known  to  me.  I  observed  Mr.  Wadleigh, 
and  believe  he  was  present  from  the  beginning  to  the  close  of 
said  sale.  My  impressions  are  very  strong  that  I  noticed  Mr. 
Wadleigh's  biddings  till  it  reached  to  sixteen  or  eighteen 
thousand  dollars.  After  that,  I  am  positive  that  there  were 
no  signs,  or  open  bids,  that  would  enable  me  to  discover  who, 
or  that  any  one,  was  bidding  against  me.  I  endeavored  to 
discover  if  Wadleigh  was  doing  so,  and  could  find  no  sign  or 
nodding  from  him,  or  from  any  one  else." 

Ira  Wadleigh,  also  a  witness  on  the  part  of  the  complainant, 
thus  testified : — 

To  the  second  interrogatory.  "  I  know  the  property,  and 
that  it  was  sold  to  Samuel  J.  Foster  at  forty  thousand  dollars. 
About  a  month  before  the  sale  I  was  in  Boston,  and  called  on 
Nathaniel  L.  Williams  to  see  if  he  would  sell  me  the  property. 
He  said  they  thought  of  putting  it  up  at  auction,  and  would 
let  me  know  in  a  few  days,  as  soon  as  he  could  see  his  brother 
Stephen.  I  advised  him  to  sell,  so  that  mills  could  be  built 
that  winter.  *0n  coming  out  of  Boston,  I  met  St/cphen  r«iQo 
Williams's  son,  Stephen  H.  Williams,  who  was  coming  ^ 
down  to  see  to  selling  the  property ;  and  after  he  reached 
Bangor,  I  saw  him  here,  and  talked  with  him  about  the  prop- 
arty,  and  asked  him  if  he  would  sell  it  at  private  sale.  He 
told  me  he  would  sell  it  for  fifteen  thousand  dollars  or  there- 
abouts ; — I  think  he  told  me  so.  Afterwards  it  was  advertised 
to  be  sold  at  the  Exchange  in  Bangor.  Stephen  H.  Williams 
appeared  to  be  acting  for  the  defendants." 

To  the  third  interrogatory.  "The  property  was  sold  at 
auction ;  I  was  present  at  the  sale,  and  bid  I  cannot  say  how 
many  times,  nor  what  sums  I  bid ;  but  somewhere  from  fifteen 
to  twenty  thousand  dollars.  I  don't  remember  bidding  over 
twenty  thousand  dollars,  although  I  might  have  done  so. 
Nicholas  G.  Norcross  bid ;  I  think  Myrick  Emerson  bid,  and 
Samuel  J.  Foster,  and  some  others;  but  I  do  not  recollect 
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who.    I  cannot  tell  how  much  they  bid,  but  from  where  it 
started  up  along,  but  how  far  I  cannot  say." 

To  the  fourth  interrogatory.  "When  they  first  com- 
menced, the  bids  were  audible,  and  properly  made ;  but  after 
they  ^ot  up  to  twenty  thousand  dollars  and  over,  it  was  by 
signs. 

To  the  fifth  interrogatory.  "  I  saw  Greneral  Yeazie  at  the 
auction ;  he  was  about  the  room  there ;  and  was  walking  back 
and  forth  in  the  long  entry  part  of  the  time.  I  did  not  see 
anything  veiy  particular  in  his  manner.  I  did  not  mind  much 
about  it.'* 

To  the  sixth  interrogatory.  "I  talked  with  Head  before 
the  sale,  and  told  him  I  wanted  to  buy  it.  He  asked  me  how 
hi^  I  would  go.  I  told  him  to  seventeen  thousand  dollars, 
if  I  could  not  get  it  for  less.  I  agreed  with  Norcross  to  take 
it  at  that  sum ;  and  told  Head  that  I  would  hold  my  pencil 
between  my  thumb  and  forefinger,  and  turn  it  for  a  bid.  I 
soon  went  up  to  twenty  thousand  and  upwards,  and  stopped. 
I  found  the  bidding  was  going  on  without  my  nodding,  turn- 
ing my  pencil,  or  making  any  sign,  and  stepped  up  to  Head, 
and  asked  him  if  he  was  bidding  for  me.  He  made  no  answer; 
and  I  said,  *  For  God's  sake,  don't  bid  any  more  for  me,'  and 
went  and  sat  down  and  bid  no  more.  After  the  sale  I  had  a 
conversation  with  young  Williams,  and,  I  think,  told  him  how 
the  bidding  went  on ;  but  he  must  have  seen  it,  as  he  was 
biitiug  behind,  and  close  to  Mr.  Head.  He  said  he  was  sur- 
prised at  the  sale ;  that  the  property  sold  for  much  more  than 
they  exjjected." 

To  the  seventh  interrogatory.     "  There  were  four  privileges ; 

and  they  were  not  then  actually  worth  more  than  two  thou- 

*1891  ^^^^  dollai-s  a  privilege.    I  don't  believe  it  would  sell 

J  to-day  *for  four  thousand  dollars  at  auction, — ^the  whole 

property,  that  is,  the  four  privileges." 

Four  other  witnesses,  viz.,  Myrick  Emerson,  Levi  Toung, 
Richard  Moore,  and  Isaac  Smith,  who  were  present  at  the  sale, 
were  examined  on  behalf  of  the  complainants,  whose  evidence 
eorroborated  that  of  the  preceding  witnesses,  as  far  as  mere 
spectators  could  have  any  knowledge  of  the  transaction. 

Ten  witnesses  were  examined  on  the  part  of  the  defen- 
dants. Stephen  H.  Williams,  the  authorized  agent  of  the 
owners  of  the  property,  thus  testified : — 

^^  My  name  is  Stephen  H.  Williams.  I  am  thirty-four  years 
old.  I  am  a  merchant,  and  reside  in  Roxbury ;  I  know  the 
said  parties.  Mr.  Yeazie  resides  in  Bangor,  and  is  the  presi- 
dent of  a  bank ;  I  don't  know  his  occupation.  Mr.  Williams 
resides  in  Boston,  and  is  retired  from  business;  he  is  my  uncle. 
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^  To  the  second  interrogatory  he  says : — ^In  the  winter  of 
1886-86, 1  was  employed  by  the  defendants  to  go  to  Bangor, 
and  act  as  their  agent  in  selling  at  auction  certain  mill  privi- 
leges, at  Orono  or  Old  Town ;  I  went  to  Bangor ;  the  sale 
took  place,  January  1, 1886 ;  the  property  was  sold  by  Henry 
A.  Head,  as  auctioneer,  and  was  knocked  off  to  a  man  named 
Foster,  but  Mr.  Yeazie  was  the  purchaser.  The  price  was 
forty  thousand  dollars. 

"To  the  third  interrogatory  he  says: — On  arriving  at 
Bangor,  being  a  stranger,  I  made  inquiries  of  Mr.  John  Bright 
as  to  who  was  the  most  respectable  auctioneer  in  the  place, 
and  he  referred  me  to  Mr.  Henry  A.  Head,  as  the  person  em- 
ployed in  disposing  of  the  government  lands,  and  in  his  opinion 
the  most  desirable  auctioneer.  I  accordingly  applied  to  him 
to  dispose  of  the  property,  and  he  consented  to  do  so.  On  the 
day  ot  the  auction,  previous  to  commencing  the  sale,  he  asked 
me  what  amount  was  to  be  paid  to  him  for  his  services ;  being 
unacquainted  with  the  amount  of  commissions  usually  paid 
to  an  auctioneer,  I  told  him  that  he  should  be  paid  what  was 
customary.  Nothing  further  was  said  respecting  his  fees 
previous  to  the  sale. 

'^To  the  fourth  interrogatory  he  says: — ^I  have  already 
answered  this  interrogatory  in  my  reply  to  the  third  inter- 
rogatory. 

"  To  the  fifth  interrogatory  he  says : — ^I  did  not  authorize, 
or  request,  or  in  any  way  suggest  to  the  said  auctioneer,  to  bid 
himself  on  the  said  property,  or  employ  any  other  person  to 
do  so,  or  to  do  or  permit  any  thing  unfair,  unusual,  or  in  any 
way  improper,  to  be  done  at  the  said  sale  to  enhance  the  price 
of  the  said  property ;  and  I  did  not  know,  nor  had  I  any  rea- 
son to  believe,  that  he  intended  to  do  so. 

*"  To  the  sixth  interrogatory  he  says : — ^I  did  not,  nor  [*140 
did  any  one  authorized  by  me,  make  any  bid  on  the  said 
property  at  the  said  sale. 

"  To  the  seventh  interrogatory  he  says : — ^I  knew  the  said 
Wadleigh,  at  the  time  of  the  sale,  so  as  to  speak  to  him ;  he 
was  present  at  the  sale. 

"  To  the  eiffhth  interrogatory  he  says : — ^I  did  see  the  said 
Wadleigh,  whue  the  sale  was  going  on,  go  up  to  the  auctioneer 
and  speak  to  him ;  the  bid  had  then  gone  to  thirty-nine  thou- 
sand dollars.  He  did  not  go  up  and  speak  to  him  more  than 
once ;  I  am  distinct  in  my  recollection  on  this  point. 

"To  the  ninth  interrogatory  he  says: — I  did  ask  the 
auctioneer  immediately  after  the  sale  what  Mr.  Wadleigh  had 
said  to  him,  when  he  came  up  to  him  during  the  sale,  and  he 
rented  to  me,  that,  on  going  into  the  room  immediateiv  pi'C- 

148  ' 


140  SUPREME  COURT. 

Yeazie  v.  Williaiiu  et  al. 

▼iouB  to  the  sale,  Mr.  Wadleigh  gave  him  unqualified  authoritj 
to  purchase  the  property  for  him,  or,  in  other  words,  had  told 
him  that,  when  the  property  was  knocked  ofF,  it  was  to  be  his 
(Wadleigh's).  He  (the  auctioneer)  also  told  me  that,  when 
Wadleigh  came  up  to  him  on  that  occasion,  he  said  to  him, 
^  For  God's  sake  stop,  and  bid  no  more  for  me.' 

"  To  the  tenth  interrogatory  he  says : — The  properly  was 
knocked  off  to  a  Mr.  Foster,  but  after  the  sale,  much  to  my 
surprise,  I  found  that  Mr.  Yeazie  was  the  purchaser.  He  had 
told  me  previous  to  the  sale,  that  he  would  not  give  more 
than  twelve  thousand  dollars  for  it.  He  immediately  desired 
a  bond  for  the  delivery  of  the  deed.  The  bond  was  accord- 
ingly drawn,  with  a  penalty  of  fifty  thousand  dollars,  for  the 
delivery  of  the  deed,  at  Bangor,  within  ten  days  or  a  fort- 
night. After  receiving  the  bond,  and  while  he  was  foldine  it 
up,  he  said  to  me  that  he  thought  it  proper  to  state,  now  that 
be  was  secure  himself,  that  an  express  had  been  fitted  out  for 
the  purpose  of  purchasing  this  property  before  the  news  of  the 
sale,  by  auction,  could  reach  the  owner ;  and  it  is  my  impres- 
sion that  he  said  that  Mr.  Wadleigh  was  engaged  in  it,  but 
of  this  I  am  not  positive.  I  left  to  go  to  Boston  and  obtain 
a  deed  and  return  to  Bangor.  I  remained  in  Boston  a  day  or 
two  to  complete  the  deed,  which  having  been  done,  I  set  out 
to  return  to  Bangor.  Between  Boston  and  Portsmouth  I  found, 
by  some  conversation  with  the  passengers,  that  Mr.  Yeazie  had 
passed  us  on  the  road  going  to  Boston.  I  accordingly  made 
arrangements  to  return  to  Boston  and  meet  him,  and  thus  save 
my  journey  to  Bangor.  On  returning  to  Boston  I  found  he 
had  left  there  an  hour  or  two  previous  to  my  arrival.  A  dav 
*14n  ^^  ^^^  after,  I  started  for  Bangor  again,  and  overtook 
J  Mr.  *Veazie  at  Portland.  We  then  travelled  together 
to  Bangor.  During  the  journey,  he  told  me  that  he  had  made 
up  his  mind  to  give  forty  thousand  dollars  for  the  property ; 
that  it  had  been  canvassed  in  his  family,  and  arrangemente 
been  made  to  that  effect,  and  that  he  had  secured  this  Mr. 
Foster  to  hold  him  harmless  to  that  amount,  and  that  the 
journey  he  had  made  to  Boston  was  to  obtain  knowledge  that 
I  had  a  deed  for  him,  as  he  was  suspicious,  on  the  return  of 
those  who  went  on  the  express,  that  they  had  succeeded  in 
their  design*  And,  by  way  of  showing  his  anxiety,  he  told 
me  that  he  had  left  Bangor  for  Boston  on  the  evening  of  a 
large  party  given  by  his  wife.  He  said  that  the  value  of  this 
property  to  him  was  caused  by  a  quarrel  and  lawsuit  between 
aim  and  Wadleigh,  which  rendered  it  of  vast  importance  to 
tither  of  them  to  obtain  the  property.  He  also  said,  that  he 
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had  traced  the  person  who  conducted  the  express  as  &r  as  the 
Tremont  House,  and  there  all  trace  of  him  was  lost. 

"  To  the  eleventh  interrogatory  he  says : — Previous  to  and 
on  the  morning  of  the  sale,  Mr.  Yeazie  manifested  much  in- 
difference as  to  the  purchase  of  the  property,  observing  that 
he  would  give  twelve  thousand  dollars  for  it,  and  no  more. 
Of  coui-se  I  was  surprised  when  I  found  he  had  given  forty 
thousand  dollars  for  it. 

"To  the  fourth  cross-interrogatory  he  says: — Immediately 
after  the  sale,  I  was  informed  by  the  auctioneer,  that,  when 
Wadleigh  stopped  him  at  thirty -nine  thousand  dollars,  he  (the 
auctioneer)  then  bid  the  remaining  one  thousand  dollars  on  his 
own  responsibility,  alternately  with  Foster.  On  my  return  to 
Boston,  I  related  this  (with  every  thing  else  that  had  trans- 
spired)  to  the  defendants,  my  employers." 

John  Bright,  who  was  the  agent  for  the  owners  of  the  prop- 
erty prior  to  the  arrival  of  Stephen  H.  Williams,  thus  testified 
to  the  fourth  interrogatory: — 

^^  I  did  not,  nor  did  any  one  to  my  knowledge  or  belief, 
request  or  authorize,  or  in  any  way  suggest  to  the'auctioneer, 
or  any  other  person,  to  bid  at  said  sale,  in  behalf  of  the  defen- 
dants, or  to  make  any  fictitious  or  pretended  bid  at  the  said 
sale,  or  to  do  anything,  or  permit  anything  to  be  done, 
unfairly,  to  enhance  the  price  of  the  said  property." 

To  the  fifth  interrogatory : — 

"I  did  attend  the  sale.  I  did  not  bid  on  the  property,  nor 
did  I  then  know,  nor  had  I  cause  to  believe,  that  said  auc- 
tioneer was  himself  bidding  on  the  said  property,  nor  that  any 
one  was  bidding  on  said  property  for  the  defendants,  or  was 
using  any  unfair  means  to  run  up  said  property,  or  to  enhance 
the  price  thereof." 

*  The  witnesses  all  concurred,  that  there  had  been  a  r*iAo 
great  depreciation  in  the  market  value  of  mills  and  ^ 
mill  privileges  since  January  1, 1836. 

The  terms  of  sale  were  ten  per  cent,  of  the  purchase-money 
payable  immediately,  and  twenty  per  cent,  more  upon  the 
delivery  of  the  deed.  These  two  sums  together  made  |l2,000, 
all  of  which  was  paid  by  Yeazie.  The  balance,  being  ^28,000, 
was  divided  into  two  notes  of  $14,000  each,  payable  in  one 
and  two  years.  The  first  was  also  paid,  and  the  interest  upon 
the  second  up  to  the  Ist  of  January,  1840.  The  amount  still 
due  was,  therefore,  one  note  of  $14,000,  with  interest  from  the 
1st  of  January,  1840.  Upon  this  note  suit  was  brought  against 
Yeazie,  prior  to  the  filing  of  the  bill  in  this  case. 

These  were  the  circumstances  attending  the  sale,  as  stated 
by  the  principal  witnesses. 
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On  the  2l8t  of  July,  1841,  the  following  release  was  exe- 
cnted  by  Veazie  to  Head,  viz. : — 

*^  Enow  all  men  by  these  presents,  that  I,  Samuel  Veazie, 
of  Bangor,  in  the  county  of  Penobscot,  and  state  of  Maine, 
Esquire,  in  consideration  of  one  dollar  to  me  paid  by  Henry 
H.  Head  and  Nehemiah  O.  Pillsbury,  both  of  said  Bangor, 
auctioneers,  and  late  copartners  in  the  auction  business,  under 
the  firm  and  style  of  Head  and  Pillsbury,  the  receipt  whereof 
I  do  hereby  acknowledge,  do  hereby  release  and  discharge  said 
Head  and  Pillsbury,  jointly  and  severally,  from  all  damages  by 
me  sustained,  or  supposed  to  be  sustained,  and  from  all  action, 
or  causes  of  action,  to  me  accrued,  or  accruing  in  consequence 
of  any  misfeasance,  nonfeasance,  or  malfeasance,  or  any  ille- 
gal management  by  them  done,  performed  or  suffered,  at  the 
sale  at  auction  of  Nathaniel  L.  Williams  and  Stephen  Wil- 
liams's real  estate,  situated  in  Old  Town,  in  said  county  of 
Penobscot,  on  or  near  Old  Town  Falls,  so  called,  which  was 
sold  at  auction  on  or  near  January  1st,  1836,  by  the  said  Head 
and  Pillsbury,  as  auctioneers ;  hereby,  also,  releasing  the  said 
Head  and  Pillsbury  from  any  claim  for  dams^,  by  or  in  conse- 
quence of  any  of  their  proceedings  relating  to  said  sale  of  said 
property. 

^*  In  witness  whereof,  I  have  hereto  set  my  hand  and  seal, 
this  21st  day  of  July,  a.  d.  1841. 

«« S AMUBL  VkAZEB.      [L.  8.]  '' 

This  release  was  introduced  into  the  cause  by  agreement  of 
counsel,  filed  at  a  subsequent  stage  of  the  proceedings ;  by 
which  agreement  it  was  admitted  that  neither  the  respondents 
*1481  ^^^  their  counsel  had  any  knowledge  of  the  existence 
^  of  the  ^release  until  after  the  publication  of  the  evi- 
dence in  the  suit,  and  also  further  admitted,  that  the  release 
and  circumstances  under  which  it  was  ^ven  might  be  referred 
to  and  made  use  of  in  the  cause  with  the  same  effect  as  if  the 
same  had  been  put  in  issue  by  a  cross-bill  and  admitted  by 
the  answer.  It  will  be  seen  by  referring  to  the  third  volume 
of  Story's  Reports,  page  66,  that  Mr.  Justice  Story  did  not 
consider  this  agreement  as  a  proper  mode  of  introducing  the 
release  into  the  cause,  when  it  came  up  before  him  for  argu- 
ment. According  to  his  suggestion,  the  proper  steps  to  do  so 
were  immediately  taken  by  filing  a  supplemental  bill.  These 
remarks  are  here  made  for  the  purpose  oi  connecting  the  report 
of  the  case  in  8  Story,  54,  with  this  statement. 

On  the  28d  of  July,  1841,  Veazie  filed  his  bill  of  complaint 
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on  the  equity  side  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maine. 

The  bill  stated,  that,  on  January  1, 1886,  defendants  owned 
two  mill  privileges  in  Maine,  and  on  that  day  offered  them  for 
sale,  at  auction,  at  Bangor,  in  Maine,  employing  one  Head  as 
auctioneer,  and,  by  themselves  or  agent,  instructed  Head  to 
put  them  up,  beginning  with  $14,500,  minimum,  and  pre- 
scribed certain  conditions  of  sale  as  to  payment ;  that  the 
complainant,  relying  on  the  good  faith  of  defendants  and  of 
Head,  attended  the  sale,  and  bid,  by  one  Foster  as  agent,  and, 
the  minimum  having  been  offered.  Head  continued  to  announce 
a  still  higher  sum,  and  Foster,  supposing  it  fair  and  honest, 
made  a  still  higher  bid,  and  so  on,  until  said  property  was 
struck  off  to  Foster,  for  the  plaintiff,  at  $40,000.  And  there- 
upon the  complainant,  supposing  the  sale  had  been  conducted 
and  the  bidding  made  in  good  laith,  complied  with  the  condi- 
tions of  sale,  paid  $4,000  in  cash,  $8,000  more  on  delivery  oi 
the  deed,  gave  his  note  for  $14,000  in  one  year,  with  interest, 
which  he  has  since  paid,  and  his  other  note  for  $14,000  in  two 
years,  with  interest,  on  which  he  has  paid  the  interest  annu- 
ally to  January  1, 1840.  And  defendants  executed  a  deed  to 
complainant,  and  complainant  a  mortgage  of  same  to  defend- 
ants to  secure  said  notes,  and  another  of  $1,900,  received  as 
part  of  the  $8,000  aforesaid. 

The  bill  further  alleges,  that  there  was  no  real  bid  at  said 
auction  for  more  than  $16,000  or  $18,000 ;  but  that  the  auc- 
tioneer, by  sham  bids,  run  up  said  Foster  from  about  $16,000 
to  $40,000,  Foster's  being  the  only  real  bona  fide  bids  over 
about  $16,000;  by  means  of  which  pretended,  bidding  and 
management  of  the  auctioneer,  defendants  have  received  from 
the  complainant  a  large  sum  of  money  which  they  r«i44 
ought  not  *to  have  received ;  and  so  the  complainant  '• 
has  been  deceived  and  defrauded. 

The  bill  further  alleges,  that  complainant  discovered  the 
fraud  since  January  1,  1840,  and  notified  defendants  of  it, 
and  hoped  they  would  have  refunded  the  money ;  but  they 
not  only  refused  to  rescind,  but  have  commenced  a  suit  on 
the  unpaid  note,  which  is  now  pending  in  this  court,  and 
attached  complainant's  property. 

The  defendants  are  requested  to  answer  specifically, — 
1.  Whether  they  authorized  the  sale,  and  employed  Head  as 
auctioneer.  2.  Whether  the  land  was  put  up  at  the  minimum 
stated,  and  if  Head  was  directed  not  to  sell  for  less,  and 
authorized  to  bid  for  defendants  to  that  extent.  8.  What 
sum  they  agreed  to  pay  Head,  prior  to  the  sale ;  what  they 
did  pay ;  was  he  to  be  paid  any  sum  if  there  was  no  sale : 
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how  he  was  to  be  paid.  4.  What  amount,  principal  and  in* 
terest,  complainant  has  paid  defendants.  5.  Wliether  the 
note  on  which  defendants  have  brought  a  suit  is  one  of  those 
given  for  said  purchase.  6.  Whether  the  whole  purohase- 
monej  was  not  paid  and  secured  by  complainant,  and  the 
deed  given  directlj  to  him ;  and  whether  it  was  not  stated 
and  understood,  at  that  time,  that  Foster  acted  simply  as 
complainant's  agent  at  said  sale. 

The  prayer  oi  said  bill  is,  that  said  suit  may  be  enjoined, 
the  note  delivered  up,  the  sale  rescinded,  and  the  money  paid 
back  with  interest. 

The  answer  admitted  the  ownership,  and  that  defendants 
employed  one  Bright  to  advertise  the  property  for  sale  at 
auction  on  January  1, 1886.  That  a  few  days  before  the  sale 
they  sent  Stephen  H.  Williams,  a  son  of  one  of  the  defend- 
ants, to  Bangor,  to  employ  an  auctioneer  and  make  all  neces- 
sary arrangements.  The  defendants  denied  having  instructed, 
intimated,  or  suggested  to  Williams,  Bright,  or  any  other 
person,  that  there  should  be  any  by-bidding  or  other  unfair- 
ness ;  or  that,  before  said  sale,  said  Williams,  Bright,  the  auc- 
tioneer, or  any  other  person,  received  from  defendants  any 
instruction  or  suggestion  that  said  property  should  be  run  up 
by  fictitious  bids,  or  that  any  thiuj?  unfair  should  be  done. 

They  admit  that  they  did  fix  il4,500  as  a  minimum,  but 
aver  that  they  gave  no  instructions  to  keep  the  same  secret ; 
that  they  believe  the  fact  was  well  known  at  the  sale ;  that 
they  have  been  informed,  and  believe,  that  no  bid  was  made 
by  any  agent  of  theirs  in  consequence  of  the  fixing  of  the 
said  minimum  price,  bids  far  exceeding  that  amount  being 
immediatelv  made  by  those  desiring  and  intending  to  purchase. 

The  conditions  of  sale,  as  to  payment,  are  admitted  to  have 
been  as  stated  in  the  bill. 

*l4fi1  *^^^  answer  admitted  that  Stephen  H.  Williams 
-I  employed  Head  as  auctioneer,  who  was  said  to  be 
duly  licensed,  skilful,  experienced,  and  believed  to  be  honest. 
The  defendants  aver  their  belief  that  said  Williams  did  not 
authorize  or  suggest  any  by-bidding  or  other  unfairness  by 
Head,  but  employed  him  as  a  public  officer,  duly  empowered 
by  the  laws  of  Maine.  They  further  aver,  that  they  have 
been  informed,  and  believe,  that  said  Williams  did  not  author- 
ize Head  to  bid  up  to  the  minimum,  or  to  make  any  bid  on 
their  account. 

The  defendants  aver  that  they  were  not  present  at  the  sale ; 
but  deny  that  there  was  no  real  bid  above  $16,000  or  $18,000, 
or  any  such  sum ;  or  that  the  auctioneer  run  up  Foster,  by 
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Bliain  bids,  from  flC^OOO,  or  any  such  sum,  to  940,000 ;  or  timt 
there  was  no  real  bid  above  f  16,000,  or  any  such  sum. 

Defendants  admit  that  complainant  informed  them,  after 
the  sale,  that  Foster  was  his  agent,  and  allege  that  complain- 
ant exhibited  great  anxiety  to  have  the  conveyance  made ; 
and  they  have  been  informed,  and  believe,  that  there  was 
great  competition  at  the  sale,  both  on  account  of  the  intrinsic 
value  and  the  local  position  of  the  property,  and  that  com- 
plainant authorized  Foster  to  bid  as  high  as  $40,000. 

Defendants  completed  the  sale,  gave  a  deed,  received  pay- 
ment of  all  but  the  last  note,  and  interest  on  that  to  January 
1, 1840 ;  but  complainant  did  not  notify  defendants  that  he 
considered  the  sale  invalid  until  January  14,  1841,  and  they 
tiien  brought  a  suit,  as  alleged. 

That  more  than  five  years  and  six  months  have  elapsed 
since  said  sale,  and  defendants  have  lost  the  benefit  of  evi- 
dence as  to  occurrences  at  said  sale,  and  there  has  been  a 
great  depreciation  in  such  property,  owing  to  an  increase  in 
the  number  of  mills,  the  scarcity  of  timber,  and  financial  diffi- 
eulties  in  that  region,  by  which  mill-^ites  have  much  depre- 
ciated in  value;  and  defendants  believe  that  changes  have 
been  made  in  the  property  by  building  or  altering. 

The  defendants  do  not  know  when,  in  particular,  the  com- 
plainant pretends  to  have  discovered  the  alleged  fraud ;  bat 
whatever  was  done  at  the  sale  might  have  been  known,  on 
inquiry,  at  any  time ;  and  they  pray  for  proof  of  diligence. 

They  believe  that  complainant,  since  the  changes  in  value, 
would  gladly  annul  the  bargain,  and  compel  defendants  to 
repay  the  price,  and  pay  for  his  expenditures ;  but  they  sub- 
mit that  this  ought  not  to  be,  after  such  a  lapse  of  time  and 
the  changes  in  condition  and  value,  especially  as  they  deny 
the  fraud  alleged,  and  any  concealment,  on  their  part,  of  any 
thing  done  at  the  sale. 

♦That  S.  H.  Williams  agreed  to  pay  Head  for  his  [♦146 
services  what  was  customary,  and  did  pay  him  $200, 
after  the  sale,  which  defendants  think  was  reasonable ;  and 
there  was  no  agreement  that  Head  was  to  receive  nothing 
if  no  sale  was  effected. 

It  has  been  before  mentioned,  that  when  this  cause  came 
up  for  argument  before  Mr.  Justice  Story,  as  reported  in  8 
Story,  54,  he  suggested  that  a  supplemental  bill  should  be 
filed,  for  the  purpose  of  properly  introducing  the  release  to 
Head  into  the  cause. 

The  supplemental  bill  alleged  that  Head  paid  no  considera- 
tion for  the  release,  and  made  no  satisfaction ;  that  it  was  not 
intended  as  a  discharge  of  any  claim  against  the  defendants ; 
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and  if  such  was  its  effect,  it  was  a  fraud  and  a  mistake ;  that 
it  was  giyen  because  Head  refused  to  disclose  the  faots,  on  the 
ground  that  complainant  might  sue  him,  and  complainant 
wished  to  obtain  proof  with  a  view  to  institute  proceedings  in 
equity  against  defendants;  that  the  whole  agreement  with 
regard  to  it  was  between  Head  and  complainant's  counsel, 
and  it  was  signed  by  complainant  without  inquiry,  and  with- 
out any  negotiation  between  Head  and  complainant,  and  no 
indemnity  a^inst  Head's  liability  to  defendants  was  asked  or 
intended.  The  supplemental  bill  then  prayed  that  said 
release  may  be  reformed  and  restrained  to  the  true  intention 
of  the  parties. 

The  answer  to  this  supplemental  bill  stated  that  the  exist- 
ence of  the  release  was  not  discovered  by  defendants  until 
after  the  testimony  had  been  taken  in  the  original  case ; 
that  defendants  now  insist  on  it  as  a  bar;  do  not  know 
whether  any  consideration  was  paid  for  it;  and  as  to  the 
intentions  of  the  parties,  or  any  understanding  as  to  its 
legal  effect,  no  fraud  was  practised  to  procure,  it  to  their 
knowledge,  or  any  language  used  that  was  not  intended  by 
complainant,  by  whom  it  was  signed  by  the  advice  of  coun- 
sel and  under  no  mistake  of  fact;  and  it  is  not  competent 
for  him  to  control  or  alter  it  by  extrinsic  evidence.  They 
have  no  knowledge  of  the  intentions  of  the  parties  to  it,  or 
what  inducements  or  agreements  led  to  it.  They  have  been 
informed  by  Head,  that  Veazie's  counsel  promised  him  an 
indemnity,  and  this  was  accordingly  given.  They  deny  that 
Head  expected  that,  after  said  release,  he  would  be  liable  to 
any  action  by  defendants,  or  any  construction  given  to  the 
release  which  would  prevent  his  being  held  harmless  against 
them. 

To  this  answer  there  was  a  general  replication. 

On  the  8d   of  August,  1844,  a  bill  of  revivor  was  filed 

*1471  ^S^^°^^  Louisa  Williams,  the  widow  and  executrix  of 

J  Stephen  *Williams,  deceased,  and  at  May  term,  1845, 

the  bill  was  revived  by  consent  of  counsel,  and  the  cause  set 

down  for  hearing. 

At  the  same  term  it  came  on  to  be  heard  upon  the  bill, 
answer,  pleadings,  and  evidence,  when  the  judges  of  the 
court,  being  divided  in  opinion  on  the  merits  of  the  cause, 
ordered  and  decreed  that  the  bill  be  dismissed,  without  costs 
to  either  party. 

This  decision  is  reported  in  8  Story,  612. 

An  appeal  from  it  by  the  complainant  below  brought  th« 
ease  up  to  this  court. 
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It  was  very  elaborately  argued  by  Mr.  Fessenden  and  Mr. 
Webster^  for  the  complainant  and  appellant,  Veazie,  and  by 
Mr.  Davies  and  Mr.  Gilpin^  for  the  defendants. 

The  points  on  the  part  of  the  appellant  were  thus  stated  by 
Mr.  Feasenden.  They  were  stated  somewhat  differently  by 
Mr.  Webater^  as  will  be  mentioned  afterwards. 

As  stated  by  Mr.  Fessenden  they  were, — 

I.  That  the  defendants  were  owners  and  sellers  of  the  pro- 
perty described,  at  said  auction  sale,  by  and  through  Head,  as 
auctioneer ;  and  that  the  complainant  was  purchaser  of  the 
same  through  the  agency  of  Foster. 

II.  That  Head,  the  auctioneer,  did,  by  pretended  and  illeeal 
bidding  at  the  sale,  greatly  enhance  the  price  to  the  complain- 
ant ;  tliat  he  actually  received  no  bid  from  any  band  fide 
bidder,  or  person  proposing  to  purchase,  other  than  the  com- 
plainant's agent,  above  the  sum  of  twenty  thousand  dollars, 
or  thereabouts;  but,  by  illegal  and  fraudulent  practices, 
induced  the  complainant's  agent  to  bid,  and  the  complain- 
ant to  pay,  a  much  larger  sum  than  they  would  have  done  had 
said  sale  been  fairly  conducted. 

III.  That  Head,  the  auctioneer,  was  the  general  agent  of 
defendants  for  all  the  purposes  of  the  sale,  and  in  all  the 
transactions  connected  therewith ;  and  they  are  responsible 
for  all  his  acts,  and  his  knowledge,  connected  with  the  sale, 
and  cannot  avoid  that  responsibility  on  the  ground  that  be 
was  a  public  officer. 

lY.  That  an  auctioneer  cannot  legally  be  a  bidder  on  his 
own  account;  and  therefore,  whether  the  bidding  by  Head 
was  really  for  himself,  as  intending  to  purchase,  or  merely 
pretended,  for  the  purpose  of  enhancing  the  price,  it  was 
equally  a  fraud  upon  the  complainant,  and  vitiated  the  sale. 

v.  That  defendants  became  actual  parties  to  the  fraud  by 
having  received  information  of  one  illegal  act  of  the  auc- 
tioneer at  the   sale,  before   the  contract  was   closed,  r«i4o 
which  they  did  not  ^communicate  to  the  complainant,  ^ 
but  concealed,  and  by  which  they  were  put  upon  inquiry. 

VI.  That  equity  will  not  allow  the  defendants  to  retain  the 
proceeds  of  a  fraud  committed  by  theii-  agent,  whether  they 
had  knowledge  of  it  or  not. 

VII.  That  Head  was  not  a  necessary  party  to  the  bill. 

VIII.  That  the  release  to  Head  and  Pilsbury  is  no  bar, — 
1.  Because  equity  will  not  extend  its  operation  beyond  its 

legal  effect  and  the  intention  of  the  parties,  which  were  a 
velease  of  damacres. 
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2.  Because  it  was  a  release  to  the  agent,  and  not  to  the 
principal. 

8.  Because  the  defendants  would  have  no  right  of  action 
against  Head  and  Pilsbury,  should  the  sale  be  rescinded. 

4.  The  extent  and  design  of  a  release,  like  a  receipt,  are 
explainable  by  extrinsic  evidence. 

IX.  That  the  claim  of  the  complainant  to  rescind  the 
contract  is  not  ban*ed  by  lapse  of  time. 

Because  six  years  had  not  elapsed  between  the  sale  and  the 
filing  of  the  bill,  or  between  the  discovery  of  the  fraud  and 
the  nling  of  the  bill,  and  there  had  been  no  loss  of  evidence 
or  change  in  the  actual  condition  of  the  property,  such  as 
would  justify  the  court  in  refusing  relief ;  and  because  the 
circumstances  attending  the  sale  were  not  such  as  to  excite 
the  complainant's  suspicions,  or  put  him  upon  inquiry. 

X.  Even  if  there  was  no  fraud,  the  sale  should  be  rescinded 
for  mutual  mistake  of  a  material  fact. 

As  stated  by  Mr,  Webster^  they  were, — 

1.  That  an  auctioneer  is  the  agent  of  the  owner  until  the 
sale  is  made,  and  also  afterwards,  until  he  gives  a  memoran- 
dum in  writing.  This  writing  is  given  in  order  to  avoid  the 
statute  of  frauds,  and  in  making  it,  the  auctioneer  becomes 
the  agent  of  both  parties. 

2.  That  fraud  by  an  auctioneer,  committed  whilst  he  is  the 
agent  of  the  vendor,  vitiates  a  sale  as  thoroughly  as  if  it  had 
been  committed  by  the  vendor  himself. 

8.  That  it  is  not  necessary  to  show  that  the  principal  was 
cognizant  of  the  fraud. 

4.  That  the  auctioneer  is  the  alter  ego  of  the  party  who 
employs  him.  What  he  knows,  the  principal  knows ;  or,  as 
the  rule  is  substantially  stated  in  6  CI.  &  F.,  448,  449,  if  an 
agent  made  wilfully  false  representations,  and  then  made  a 
contract,  equity  will  relieve  just  as  much  as  if  the  eeienter 
were  traced  to  the  principal. 

♦1491       *^'  ^^  agent  to  sell  cannot  buy.    Therefore  an  auc- 
-l  tioneer  cannot  bid  for  himself.    This  rule  may  not  be 
very  applicable  in  this  case,  because  the  auctioneer  does  not 
say  that  he  intended  to  purchase  the  property  for  himself. 

6.  The  owner  of  real  estate,  put  up  at  auction,  may  protect 
himself  in  one  of  two  ways. 

1st.  He  may  fix  a  minimum  or  starting  point.    If  no  bid  is 

made  for  this  amount,  then  it  is  no  sale.     This  mode  appears 

to  have  been  pursued  here.     The   minimum  was  fixed  at 

,  $14,500,  and  this  fact  was  made  known  to  the  purchasers  alt 

the  sale.     This  fact  is  highly  important. 
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2cl.  The  owner  may  employ  one  person  to  bid  up  to  the 
minimum,  or  he  may  bid  himself.  But  in  this  mode,  as  in  the 
preceding,  where  the  bidding  has  reached  the  minimum,  then 
all  by-bidding  or  puffing  is  fraudulent,  and  vitiates  the  sale. 
The  highest  real  bidder,  after  reaching  that  point,  is  entitled 
to  the  property. 

The  points  stated  and  argued  by  the  counsel  for  the  defend- 
ants were  the  following : — 

1.  That  neither  on  the  allegations  or  form  of  the  com- 
plainant's bill,  nor  on  the  evidence,  is  he  entitled  in  the  Oir^ 
cuit  Court  of  the  United  States,  sitting  in  equity,  to  the  relief 
he  prays  for. 

2.  That  neither  on  the  allegations  of  the  bill,  nor  on  the 
evidence,  is  there  ground  to  charge  the  defendants  with  fraud. 

8.  That  the  evidence  does  not  establish  any  fraud  on  the 
part  of  Head,  the  auctioneer,  but  if  it  does,  it  will  not  entitle 
the  complainant  to  the  relief  prayed  for  in  this  suit. 

4.  That  the  release  of  Head  is  a  conclusive  bar  to  the  com- 
plainant's prayer  for  relief. 

6.  That,  both  on  the  facts  of  the  case  and  the  well  settled 
principles  of  equity  jurisprudence,  the  decree  of  the  Circuit 
Court,  dismissing  the  bill,  was  correct,  and  ought  to  be 
affirmed. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

This  was  an  appeal  from  a  decree  of  the  Circuit  Court  in 
the  Maine  district,  dismissing  a  bill  which  was  brought  origi- 
nally by  Veazie,  the  appellant. 

As  to  the  contents  of  the  bill  and  the  evidence  in  its  sup- 
port, it  may  suffice  to  say  here,  that  the  bill  asked  the  rescis- 
sion of  a  sale  at  auction,  made  about  the  1st  of  January,  1886, 
of  certain  mills,  owned  by  the  respondents,  and  a  return  of 
the  money  paid,  and  the  notes  still  held  by  them  for  a  part  of 
the  purchase  money.  It  asked  this,  on  the  alleged  r«ieA 
ground  of  imposition  in  *the  sale  by  means  of  puffing  ^ 
or  by-bidding,  so  as  to  advance  the  price  about  $20,000  above 
what  it  otherwise  would  have  been.  In  their  answer,  the 
respondents  denied  any  such  bidding  by  their  procurement, 
or  that  it  avoided  the  sale  if  happening;  and  further  con- 
tended, that  they  had  been  discharged  from  any  liability 
which  might  have  existed  by  a  release  to  the  auctioneer,  one 
of  the  persons  implicated  in  the  by-bidding.  The  answer 
inBkted,  also,  that  the  auctioneer  should  have  been  tnade  a 
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rrty  to  the  bill,  and  that  any  claim  to  relief  by  the  ptaintifl 
barred  by  the  lapse  of  time  since  the  sale. 

The  lending  point  arising  in  this  case  involveB  so  difficalt 
qaestions  both  of  fact  and  law,  that  they  have,  in  some 
degree,  divided  this  oonrt,  as  well  as  the  oonrt  below,  and 
great  care  and  disorimination  will  be  necessary  in  order  to 
roach  oonolnsions  that  can  be  satis&ototy. 

The  relief  here  is  not  sought,  as  has  been  objected,  on 
aoooant  of  inadequacy  of  price, — though  that  may  at  times 
be  so  gross  as  to  show  fraud,  and  might  here  very  well  raise 
some  presumption  of  it.  Warner  v.  3aniel»,  1  Woodb.  &  M., 
Ill ;  Colet  V.  Trecothick,  9  Ves.,  234 ;  2  Ves.  Sr.,  165.  But 
it  is  sought  for  a  fraud  practised  in  augmenting  the  price ;  or, 
in  other  words,  for  taking  false  steps  to  enhance  it;  and  it  is 
the  consequence  and  injury  caosed  by  these  an&iir  means  that 
the  plaintiff  would  avoid. 

How  far,  then,  in  point  of  fact,  was  the  price  increased 
above  the  real  bids  ?  and  by  what  means  ?  A  minimum  price 
of  914,50€  is  clearly  proved  to  have  been  fixed  by  the  owners. 
The  weight  of  the  testimony  is,  that  the  real  bids  went  only 
•3,500  to  t6,500  higher.  There  is  no  pretence  that  Wadleigh 
— the  rival  or  competitor  of  the  plaintiff — bid  or  authorized 
others  to  bid  for  nim  above  eighteen  or  nineteen  thousand 
dollars,  though  a  statement  of  the  auctioneer  to  one  person 
has  been  relied  on  to  the  contrary.  Wadleigh  denies  it, — 
nobody  testifies  to  it, — and  nobody  is  produced  who  bid  or 
employed  others  to  bid  higher,  unless  the  auctioneer  himself 
did  it.  The  true  value,  also,  as  fixed  by  the  owners  at 
914,500,  tends  to  confirm  the  idea  that  no  real,  fair  bid  would 
be  likely  to  go  above  *20,000,— or  over  $5,000  or  16,000 
beyond  the  owner's  own  estimate. 

It  is,  then,  a  leading  feature  in  this  case,  that  should  not  be 
overlooked,  as  it  gives  a  stamp  and  character  to  the  whole 
equity  as  between  these  parties  in  favor  of  the  pMntiff,  that 
the  respondents  fixed  the  minimum  bid  for  the  sale  of  their 
property  at  914,500,  and  authorized  the  auctioneer  to  dispose 
of  it  for  that  amount,  when  in  truth,  by  some  means  or  other 
•I'll  '^"^^  without  any  real  rival  bide  above  $20,000, they 
J  obtained  for  it  $40,000.  Whether  this  extraordinary 
result  was  effected  by  any  improper  conduct  on  their  part,  or 
that  of  any  agent  for  whom  they  may  in  law  be  responsible, 
is  ihe  next  prominent  inquiry. 

In  the  outset,  the  proMbility  certainly  is,  that  property  like 
Lhid  oould  not  be  sold  at  auction  for  from  $25,000  to  $26,000 
more  than  the  owner  asked  for  it,  unless  under  some  imposi- 
tioa  or  great  mistake.     Ajid  the  further  presumption  seems  at 
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first  to  be  reasonable,  that  the  respondents,  whose  proper^ 
was  thus  sold,  and  by  an  auctioneer  employed  by  theraselves, 
and  who  have  benefited  by  the  large  excess  in  the  price  given, 
by  taking  the  money  and  securities,  were  either  instrumental 
in  causing  the  excess,  or,  having  availed  themselves  of  it  and 
all  its  advantages,  should  be  answerable  civiliter  for  any  wrong 
and  error  connected  with  it. 

It  is  conceded,  in  point  of  fact,  that  some  other  bids  than 
Veazie's  went  nearly  to  140,000,  and  as  no  person  is  shown  to 
have  made  them  but  the  auctioneer,  it  follows  that  they  must 
have  been  real  bids  by  him  for  himself,  or  fictitious  ones  by 
him,  with  a  view  to  increase  the  price  to  be  obtained  by  the 
respondents,  and  to  increase  his  own  commissions  on  a  sum 
60  much  larger  than  had  been  anticipated  when  the  sale 
began. 

Looking  to  the  supposition  that  the  bids  were  real  and  for 
himself,  that  idea  is  not  supported,  but  rather  disproved,  by 
the  testimony.  The  auctioneer  does  not  appear  to  be  a  man 
of  wealth,  able  to  buy  so  valuable  property  for  investment, 
nor  was  such  a  purchase  in  the  line  of  his  business  or  profes- 
sion, nor  does  he  seem  to  have  had  the  means  or  disposition 
for  speculation,  and  especially  on  so  large  a  scale;  and  he 
must  have  well  known  that  the  true  value  of  this  property 
was  not  considered  by  the  owners  above  $14,500,  nor  its  value 
to  Wadleigh  as  enhanced  by  its  locality  in  his  dispute  with 
Yeazie,  as  above  $18,000. 

The  weight  of  the  testimony,  then,  is  decidedly  against  the 
correctness  of  the  supposition,  that  the  bids  above  $20,000, 
except  the  plaintiff's,  were  by  the  auctioneer  for  himself  and 
on  his  own  account. 

Had  it  been  otherwise,  it  would  be  very  questionable  whether, 
in  point  of  law  or  equity,  an  auctioneer  can  be  allowed  to  bid 
off  for  himself  the  very  property  he  is  selling.  It  has  been 
laid  down  that  he  cannot.  HugheB^B  case^  6  Yes.,  617 ;  Oliver 
et  al  V.  Oaurt  et  al,  8  Price,  126 ;  9  Ves.,  284 ;  8  Id.,  887 ; 
Long  on  Sales,  228 ;  Babington  on  Auctions,  164.  The  prin- 
ciples aeainst  it  are  stronger,  if  possible,  and  certainly  were 
enforced  earlier  in  courts  of  equity  than  of  law.  An  r«i  co 
opposite  course  *would  give  to  an  auctioneer  many  •• 
undue  advantages.  It  would  tend,  also,  to  weaken  his  fidelity 
in  the  execution  of  his  duties  for  the  owner.  He  would  be 
allowed  to  act  in  double  and  inconsistent  capacities,  as  agent 
for  the  seller  and  as  buyer  also;  and  the  precedents  are 
numerous  holding  such  sales  voidable,  if  not  void,  and  at  all 
events  unlawful,  as  opposed  to  the  soundest  public  policy. 
See  Miehaud  v.  Qirod,  4  How^  554 ;  15  Pick.  (Mass.).  80 ; 
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1  Mason,  844;  2  Johns.  (N.  Y.)  Ch.,  51;  TaJU  v.  2V*», 
Mass.  Diflt.,  1848,  and  cases  there  cited ;  Long  on  Sales,  228 ; 
9  Paige  (N.  Y.),  668 ;  1  Stor.  Eq.  Jur.,  §  815 ;  8  Story,  626. 
That  an  auctioneer  is  a  general  agent  for  the  owner  usually, 
though  questioned  in  the  argument,  cannot  be  doubtful.  See 
Howard  v.  Braithwaite^  1  Ves.  &  B.,  209 ;  Stor.  on  Agency, 
§§  27,  28 ;  4  Burr.,  1921 ;  1  H.  BL,  85.  He  is  so  till  the  sale 
is  completed.  Long  on  Sales,  281 ;  Seton  v.  Sleuie,  7  Yes., 
276;  Babington  on  Auctions,  90;  20  Wend.  (N.  Y.),  48. 
And  though  he  may  be  agent  of  the  buyer  after  the  sale  for 
some  purposes,  such  as  to  take  the  case  out  of  the  statute  of 
frauds  ( Williams  v.  MlUngton,  1  H.  BL,  84 ;  8  T.  R.,  148 ; 
Oowp.,  895 ;  Long  on  Sales,  228,  60,  68 ;  Emerson  v.  JBedU^ 

2  Taunt.,  88 ;  1  Esp.,  101),  yet  this  does  not  affect  the  other 
principle,  that  till  the  sale,  and  before  it,  he  acts  for  the 
Yendor  alone.  Nor  is  an  auctioneer  a  public  officer  in  Maine, 
and  a  license  required  to  him.  2  Laws  of  Maine,  p.  890, 
oh.  184.  But  whether  a  public  officer  or  not  is  a  circumstance 
that  does  not  generally  appear  to  have  changed  the  liability 
of  the  principal  for  his  acts,  if  taking  the  benefit  of  them. 

Treating  his  bids,  then,  as  made  by  the  auctioneer,  not  for 
himself,  and  the  proof  having  failed  to  show  that  they  were 
for  a  stranger,  the  only  remaining  hypothesis  is,  that  they 
were  made  by  him  while  agent  of  the  owners,  with  a  view  to 
their  benefit  particularly,  though  with  hopes  of  some  incidental 
gain  to  himself  in  increased  commissions.  How  does  this 
view  accord  with  the  evidence  of  the  transaction,  taken  as  a 
whole  ?  It  is  the  only  plausible  aspect  of  it  existing.  The 
auctioneer  found  Wadleigh  willing,  on  account  of  his  quarrel 
with  Veazie  and  his  interests  near  the  property,  to  go  about 
95,000  higher  than  the  owners'  estimate,  and  then  found 
Veazie,  for  like  reasons,  willing  to  go  still  higher  rather  than 
let  Wadleigh  purchase  the  premises,  for  whom  he  supposed 
the  auctioneer  was  bidding.  In  the  eagerness  of  competition 
and  with  ample  capital,  Veazie  seems  in  this  way  to  have  been 
induced  to  go  even  as  high  as  $40,000,  under  the  exciting  but 
delusive  and  false  impression,  that  he  thus  was  obtaining  the 
*1/)^1  P^'^P^^^y  against  the  efforts  of  Wadleigh  or  others,  real 
^  bidders  and  real  competitors.  That  ^impression  the 
auctioneer  sought  to  create,  and  did  create,  by  deceptive 
means. 

Residing  on  the  spot  and  acquainted  with  the  character  of 
the  parties,  he  doubtless  suspected  that  Veazie,  rather  than  let 
the  property  go  to  Wadleigh,  might  bid  very  high, — and  per- 
haps, by  rumor,  even  to  $40,000, — and  proceeded,  after  the 
real  bids  were  over  at  about  $20,000,  to  make  by-bids,  eithex 
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on  hiaown  judgment,  to  benefit  his  employers  and  increase  his 
own  commissions,  or  on  the  suggestions  or  signs  of  Stephen 
H.  Williams,  who  was  present  as  agent  of  the  respondents, 
and  is  proved  to  have  sat  behind  and  near  the  auctioneer  at 
the  sale. 

Yeazie  being  thus  situated  so  as  to  be  more  easily  duped  by 
either  of  them^  and  his  condition  and  fears  and  anxieties  being 
probably  known  to  Head,  if  not  to  Stephen  H.  Williams,  the 
auctioneer,  by  the  means  before  described,  procured  for  his 
employers  nearly  treble  what  they  expected  or  what  had  been 
agreed  on  as  the  minimum  price.  The  next  inquiry  is,  if  sucb 
a  transaction  renders  the  sale  in  point  of  law  void,  either  for 
fraud  or  mistake.  In  some  countries,  under  the  civil  law,  a 
buyer  of  immovables  is  of  right  entitled  to  a  rescission  of  the 
sale  if  it  turn  out,  though  without  fraud,  that  the  price  was 
more  than  fifty  per  cent,  above  the  true  value.  Pothier  on 
Contracts  of  Sale,  part  5,  ch.  2,  §  2 ;  and  see  Domat,  tit.  6, 
§  8.  Here  the  price  was  at  least  a  hundred  per  cent,  above, — 
yet  there  must  in  this  country  be  fraud  also,  or  a  mistake. 

Though  no  evidence  is  seen  of  fraud  practised  by  the 
respondents  in  person,  nor  by  their  express  directions,  yet  a 
fraud  was  evidently  perpetrated  by  the  auctioneer,  as  agent  for 
the  respondents,  or  by  him  in  connection  with  Stephen  H. 
Williams,  and  the  respondents  have  taken  and  still  retain  the 
benefit  of  it.  This  conclusion  is  indisputable,  whatever  ob- 
scurity or  concealment  may  have  been  flung  over  the  case  by 
the  auctioneer. 

Does  this  state  of  things,  then,  in  point  of  law,  require  the 
sale  to  be  relieved  against,  on  sound  principles  of  equity  and 
public  morals  ? 

By-bidding  or  puffing  by  the  owner,  or  caused  by  the  owner, 
or  rati^ed  by  him,  has  often  been  held  to  be  a  fraud,  and  avoids 
the  sale.  Cowp.,  895 ;  6  B.  Mon.  (Ky.),  680 ;  11  Serg.  &  R. 
(Pa.),  86 ;  4  Har.  &  M.  (Md.),  282 ;  Babington  on  Auctions, 
46 ;  8  Bing.,  868 ;  2  Carr.  &  P.,  208 ;  6  T.  R.,  624 ;  -B«a;  v. 
Manh,  8  Younge  &  J.,  381 ;  11  Moor,  288.  He  may  fix  a 
minimum  price,  or  give  notice  of  by-bids,  and  thus  escape 
oensure.  Ross  on  Sales,  811 ;  Howard  v.  Castley  6  T.  R.,  r«;f  54 
642.  *But  this  shows  that,  without  such  notice,  it  is  l- 
bad  to  resort  to  them.  Crawder  v.  Austin^  8  Bing.,  868 ;  8 
Younge  &  J.,  881.  ^'  The  act  itself  is  fraudulent,"  says  Lord 
Tenterden.     Wheeler  v.  Collier^  1  Moo.  &  M.,  126. 

The  by-bidding  deceives,  and  involves  a  falsehood,  and  is, 
dierefore,  bad.  It  violates,  too,  a  leading  condition  of  the 
oontraot  of  sales  at  auction,  which  is  that  the  article  shall  be 
kno^ed  off  to  the  highest  real  bidder,  without  puffing.     2 
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Kent  Com.,  588, 589.  It  does  not  answer  to  apologize  and  say 
that  by-bidding  is  common.  For,  observed  Lord  Mansfield, 
^^  Graming,  stockjobbing,  and  swindling  are  frequent.  But  the 
law  forbids  them  all.  Cowp.,  897.  In  BexweU  y.  Ohristis^ 
Cowp.,  896,  the  pole-star  on  this  whole  subject,  it  is  said, — 
^^  The  basis  of  all  dealings  ought  to  be  good  faith.  So  more 
especially  in  these  transactions,  where  the  public  are  brought 
together  in  a  confidence  that  the  articles  set  up  for  sale  will  be 
disposed  of  to  the  highest  real  bidder.'* 

Eyen  in  a  court  of  law,  Lord  Eenyon  has,  with  true  regard 
to  what  is  honorable  and  just,  said, — ^'  All  laws  stand  on  the 
best  and  broadest  basis,  which  go  to  enforce  moral  and  social 
duties."  Pasltf  v.  Freeman^  8  T.  R.,  64.  See  also  Bruce  y. 
BuUr^  2  Man.  &  Ry.,  8.  And  in  Howard  y.  OMiUy  6  T.  R., 
642,  he  held  that  Lord  Mansfield^s  doctrine,  that  all  sham  bid- 
ding at  auctions  is  a  fraud,  was  a  doctrine  founded  ^^  on  the 
noblest  principles  of  morality  and  justice." 

Nor  does  it  lessen  the  injury  or  the  fraud  if  the  by-bidding 
be  by  the  auctioneer  himself.  He,  bein^  agent  of  the  owner, 
is  equally  with  him  forbidden  by  sound  principle  to  conduct 
clandestinely  and  falsely  on  this  subject.  Cowp.,  897.  All 
should  be  fair, — above-board. 

Indeed,  in  point  of  principle,  any  fraud  ^  auctioneers  is 
more  dangerous  than  by  owners  themselves.  The  sales  through 
the  former  extend  to  many  millions  annually,  and  are  distrib- 
uted over  the  whole  country,  and  the  acts  accompanying  them 
are  more  confided  in  as  honest  and  true  than  acts  or  statements 
made  by  owners  themselves  in  their  own  behalf,  and  to  advance 
their  own  interests.  Great  care  is  therefore  proper  to  preserve 
them  unsullied,  and  to  discourage  and  repress  the  smallest  devi- 
ations in  them  from  rectitude. 

Here  the  auctioneer  virtually  said  to  his  hearers,  when  he 
made  a  fictitious  bid, — ^^I  have  been  offf^red  so  much  more 
for  this  property."  But  he  said  it  falsely,  and  said  it  with  a 
view  to  induce  the  hearers  to  offer  still  more.  He  averred  it 
as  a  fact,  and  not  an  opinion ;  and  as  a  fact  peculiarly  within 
his  knowledge.  Now  if,  under  such  an  untrue  and 
fraudulent  assertion,  ^persons  were  persuaded  to  give 
more, — ^relying,  as  they  had  a  right  to,  on  the  truth  of  what  was 
thus  more  within  the  personal  knowledge  of  the  auctioneer, 
and  was  publicly  and  expressly  alleged  by  him,  and  being 
of  course  more  willing  to  give  higher  for  what  others  had 
offered  more,  who  probably  were  acquainted  with  such  prop- 
erty and  had  means  to  pay  for  it, — they  were  imposed  on  and 
injured  by  the  falsehood.  It  is  said — "  A  naked,  wilful  lie,  or 
the  assertion  of  a  falsehood  knowingly,  is  certainly  evidence 
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of  fraud.**  1  Const.  (S.  C),  8.  The  following  authoritiea 
support  the  views  here  laid  down.  8  Younge  &  J.,  381 ;  Moo. 
&  M.,  128 ;  2  Carr.  &  P.,  208 ;  BexweU  v.  Christie,  Cowp.,  896  ; 
Howard  v.  CastU,  6  T.  R.,  642 ;  1  HaU  (N.  Y.),  146 ;  1  Dev. 
(N.  C),  86 ;  6  CL  &  F.,  444,  829. 

Some  cases,  and  some  reasoning  found  in  them,  attempt  to 
sanction  a  contraiy  doctrine,  if  the  by-bids  were  made  merely 
to  prevent  a  sacrince  of  the  property, — a  "  defensive  precau- 
tion,"— ^but  not  otherwise.  Connolly  v.  Parsons,  8  Ves.,  626, 
note ;  Smith  v.  Clarke,  12  Id.,  477 ;  SteeU  v.  EUmaker,  11 
Serg.  &  R.  (Pa.),  86 ;  Woodward  v.  Mller,  1  Collier,  279 ; 
6  Madd.,  84. 

These  exceptions  still  concede  that  the  by-bidding,  when  an 
artifice  to  mislead  the  judgment  and  inflame  the  zeal  of  oth- 
ers,— ^^  to  screw  up  and  enhance  the  price,"  in  the  language  of 
Sir  William  Grant, — ^is  fraudulent  and  makes  the  sale  void. 
12  Ves.,  488 ;  2  Kent  Com.,  687. 

Some  cases  hold,  too,  that  the  bv-bidding  will  not  vitiate,  if 
real  bids  besides  those  of  the  vendee  occurred  after.  8  Yes., 
620.  But  neither  of  these  excuses  or  apologies  existed  here. 
These  by-bids  were  made  after  some  thousands  of  dollars  had 
been  offered  over  the  value  of  the  mills,  as  estimated  by  the 
owners  themselves,  and  were  palpably  made  **  to  screw  up^^  or 
enhance  the  price.  Any  other  excuses,  which  have  ever 
availed,  either  are  anomalies,  or  rest  on  a  false  analogy. 
Thus,  at  one  time  in  England  duties  on  auctions  were  remit- 
ted, if  the  property  was  bought  in  by  the  owner.  8  Ves.,  17, 
621 ;  1  Fonbl.  Eq.,  226.  This,  however,  was  founded  on  the 
theory  that  no  sale  had  taken  place,  and  hence  no  duty  should 
be  paid,  rather  than  that  a  sale  under  such  circumstances  was 
valid.  It,  therefore,  strengthens  rather  than  impairs  the  view 
taken  of  the  present  case. 

It  is  no  answer  to  this  reasoning  to  say,  as  has  been  done, 
that  Veazie  bid  voluntarily,  or  expressed  satisfaction  with  his 
purchase,  and  was  in  haste  to  close  it  up.  Because,  in  all 
this,  he  was  laboring  under  a  misapprehension  that  r^-icg 
others  *had  honestly  valued  the  property  near  the  same  ^ 
price,  and  been  in  truth  as  anxious  as  himself  to  bid  it  off, — 
and  because  he  believed  that  he  had  thus  succeeded  against  a 
real  rival  in  securing  the  mills  and  some  incidental  advan- 
tages,— ^when  in  reality  there  had  been  no  such  honest  bids 
over  $20,000,  and  he  had  been  contending  against  a  man  of 
straw  falsely  set  up  by  the  auctioneer.  In  short,  he  had  been 
imposed  on  bv  the  agent  of  the  respondents ;  and  that  by  vir- 
tual £Edsehooa,  and  in  a  point  material,  and  in  a  manner  likely 
to  mislead.    He  was  not  allowed  to  exercise  his  judgment, 
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and  bid  hieher  or  not  on  the  truth, — on  facts, — but  on  fida^ 
hoods.  6  T.  R.,  644.  He  was  not  the  highest  bidder  at 
$40,000,  except  through  deception  wrought  on  him  fraudu- 
lently. Id.  Secrecy  was  practised, — ^privacy  aa  to  the  real  of- 
fers,— stratagem, — ^which,  as  already  seen,  is  in  the  teeth  of 
the  great  principles  of  a  valid  public  sale.  Bexwell  y.  Ohrutiey 
Cowp.,  896 ;  2  Kent  Com.,  539. 

A  technical  objection  to  the  quantity  rather  than  weight  of 
the  evidence  has  been  ur^ed,  which  it  may  be  well  to  dispose 
of  here.  It  is  said  that  fraud  is  denied  as  to  the  defendants, 
and  is  not  proved  against  them  by  two  witnesses.  It  is  con- 
ceded that  the  denials  that  the  respondents  were  personally 
guilty  of  fraud,  or  expressly  directed  falsehood  and  fraud,  are 
not  overcome,  nor  are  they  in  controversy.  But  it  is  the  puff- 
ing or  by-bidding  of  the  auctioneer,  their  agent,  which  is  in 
eontroversy  as  a  lact.  As  to  that  they  can  make  no  denial 
from  any  personal  knowledge  pro  or  con, — not  having  been 
present;  and  hence  their  answer  furnishes  no  evidence  in 
respect  to  it,  as  an  independent  fact.  But  this  fact  being  sub- 
stantiated by  the  agent,  and  the  matter  proved  by  others,  as  to 
no  real  bids  being  made  over  $20,000,  and  by  various  other 
circumstances  in  the  case,  the  amount  of  evidence  for  it  is 
ample.  It  is  true,  they  deny  that  they  ordered  it.  It  is  to  be 
remembered,  however,  that  they  are  not  held  liable  here 
merely  by  declarations  of  their  agent,  when  not  ordered  by 
them  or  perhaps  known  to  them  at  the  time, — ^though  it  is  a 
sound  doctrine  that  the  verbal  declarations  of  an  agent  at  a 
sale  often  bind  the  principal.  1  Ves.  &  B.,  209 ;  6  CI.  &  F., 
448,  449 ;  Story  on  Agency,  §  107.  And  that  the  agent  is 
bound  to  disclose  all  and  to  act  as  the  principal  is  when  pres- 
ent, and  selling.  1  Mete.  (Mass),  560 ;  Hough  v.  Richard%on^ 
8  Story,  698 ;  8  Hill  (N.  Y.),  260 ;  1  Woodb.  &  M.,  858. 
And  that  a  principal  so  acting  in  person  cannot  be  justified  in 
asserting  what  is  false,  and  by  which  another  is  injured. 
♦I^^TT  P^^y  ^'  Freeman^  8  T.  R.,  51;  Vernon  v.  Keysy  12 
•^^*  J  East,  632;  2  Id.,  92.  And  that  what  the  *vendor  may 
not  do  in  person,  or  may  not  employ  others  to  do  in  hiis 
absence, — that  is,  make  by-bids  to  enhance  the  price, — his 
agent,  the  auctioneer,  cannot  rightfully  do. 

But  they  are  held  liable  on  a  ground  beyond  and  apart  from 
all  this,  and  as  well  settled  in  England  as  here,  that  if  a  prin- 
cipal ratify  a  sale  by  his  agent,  and  take  the  benefit  of  it,  and 
it  afterwards  turn  out  that  fraud  or  mistake  existed  in  the 
sale,  the  latter  may  be  annulled,  and  the  parties  placed  in 
%tatu  quo ;  or  they  may,  where  the  case  and  the  wrong  are 
divisible,  be  at  times  relieved  to  the  extent  of  the  injury. 
16Q 
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The  principal  in  suoh  case  is  profiting  by  the  acts  of  the 
agent,  and  is  hence  answerable  eiviliter  for  the  acts  of  the 
agent,  however  innocent  himself  of  any  intent  to  defraud. 
18  Wend.  (N.  Y.),  518;  1  Vt.,  289;  1  Salk.,  289;  7  Bing., 
548 ;  MoBon  et  aL  v.  Crosby  et  al.^  1  Woodb.  &  M.,  842,  and 
cases  there  cited ;  Doggett  v.  Emerson^  1  Id.,  1 ;  Story  on 
Agency,  §  451 ;  Doggett  v.  Emerson^  8  Story,  700 ;  Olmsted 
et  aL  V.  Hotaling,  1  Hill  (N.  Y.),  817;  TayUrv,  Gheen,  8  Carr. 
&  P.,  816.  Whether  the  principal  knew  all  those  acts  or  not, 
is  not  the  test  in  this  case,  as  in  2  East,  92  notes,  and  18 
East,  684,  note,  though  it  may  be  in  some  others,  as  in 
5  Bing.,  97 ;  6  CI.  &  F.,  444. 

But  the  test  here  is,  Was  the  purchaser  deceived,  and  has 
the  vendor  adopted  the  sale,  made  by  deception,  and  received 
the  benefits  of  it?  For,  if  so,  he  takes  the  sale  with  all  its 
burdens.     Wilson  v.  Fuller,  3  Ad.  &  Ell.  (N.  S.),  68. 

The  sale  thus  made  here,  was  adopted  and  carried  into 
effect  by  the  respondents ;  and  hence,  on  account  of  the  fraud 
involved  in  it,  they  should  either  restore  the  consideration, 
and  take  back  the  mills,  or  indemnify  the  purchaser  to  the 
extent  of  his  suffering. 

Some  miscellaneous  objections  to  these  results  are  yet  to  be 
considered.  It  is  said  to  be  justly  deemed  an  extraordinary 
power  in  a  court  of  chancery  to  rescind  contracts  at  all,  in- 
stead of  leaving  parties  to  a  suit  at  law  for  their  damages. 
Sugden  on  Vendors,  892 ;  11  Pet.,  248.  And  that  a  fraud  or 
mistake  must  be  very  manifest  to  justify  it.  10  Price,  117 ; 
18  Id.,  849;  7  Cranch,  868;  2  Johns.  (N.  Y.)  Ch.,  608; 
12  Ves.,  477.  And  that  the  burden  of  proof  to  show  these 
^rounds  for  a  rescission  rests  on  the  plaintiff,  and  not  on  the 
defendant.  Grant  this.  Yet  all  requirements  appear  fulfilled 
here.  On  satisfactory  proof,  also,  executed,  as  well  as  execu- 
tory, contracts  may  in  such  cases  be  set  aside.  One  case  is 
reported  of  its  being  done  after  twenty  years.  8  Price,  126. 
And  a  defendant  is  likely,  in  most  cases,  *to  suffer  no  r«-i  co 
more  by  a  rescission  in  chancery,  than  by  damages  ade-  ^ 
quate  to  the  loss  or  injury. 

There  is  next  the  objection,  that  too  long  a  time  had  elapsed 
here  before  seeking  redress.  More  force  would  attach  to  this 
if  Veazie  had  discovered  the  imposition  sooner.  The  sale 
happened  January  1st,  1886 ;  the  discovery  of  the  fraud  was 
after  January  1st,  1840,  and  this  bill  was  filed  July  28d,  1841, 
after  demanding  redress  of  the  respondents  in  January,  1841. 

Having  effected  his  object  in  the  purchase, — ^to  obtain  the 
property  rather  than  let  his  rival  get  it,  who,  he  doubtless 
supposed,  was  bidding   against   him, — and  being   a   man  of 
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ftpiple  Wi^aos,  Veazie  submitted,  as  feeling  bounds  jko  the 
exgess  of  price.  Nor  did  he  suspect  any  imposition  till 
informad  of  it  within  a  few  years ;  and  then  he  seasonably 
applied  for  relief,  and  should  not  be  barred  from  obtaining  it 
by  any  Japsa  of  time  while  the  fraud  or  mistake  as  to  the  bids 
not  being  real  remained  undiscovered.  Doggett  v.  Emersov^ 
8  Story,  740 ;  DanieU  v.  Warner,  1  Woodb.  &  M.,  90 ;  Doggett 
V.  tifmrpm,  {d.,  1 ;  8  CI.  &  F.,  661 ;  1  Russ.  &  M.,  236. 

It  is  said  that,  after  this  lapse  of  time,  the  plaintiff  is  not 
in  a  proper  condition  to  restore  the  mills.  16  Me.,  42.  He  is 
less  Ukely  to  be,  if  they  are  ordered  to  be  restored ;  but  that  is 
the  fault  of  the  fraud,  and  the  concealment  of  it,  rather  than 
hi9  fault.  The  defendant,  too,  if  the  property  has  deterio- 
rated in  value,  is  in  no  worse  a  condition  than  he  would  be 
where  an  avoidance  of  the  sale  takes  place  at  law  for  fraud.^ 

If  the  plaintiff  has  sold  the  property,  or  disabled  himself 
from  restoring  it,  when  ordered  by  a  decree,  then  the  evil  con- 
sequences wiu  light  on  himself,  and  not  the  defendants.  That 
is  what  is  meant  by  inabUity  to  restore  the  property,  in  8 
Cranch,  476.  Nor  is  there  any  need  he  should  aver  substan- 
tively in  his  bill  that  he  can  restore  it,  this  being  presumed 
as  a  usual  if  not  necessary,  consequence,  when  he  applies  to 
have  the  contract  rescinded,  and  every  thing  placed  in  itatu 
quo. 

The  last  exception  to  a  recovery  here  by  the  plaintiff  is, 
that  the  release  to  Head,  the  auctioneer,  should  be  considered 
as  discharging  the  respondents  also.  Neither  the  design  of  the 
parties  to  the  release,  nor  the  agreement  or  consideration  to 
make  it,  extended  beyond  the  auctioneer.  It  was  suicidal  for 
the  plaintiff  to  pay  for  a  release  to  get  a  witness  in  a  case, 
which  release  would  destroy  the  case  itself.  (2  Ired.  (N.  C), 
219.)  Sitting  as  we  do  in  a  court  of  equity,  we  cannot,  with- 
out an  open  and  gross  departure  from  equity,  give  to  the 
release  any  effect  beyond  the  design  in  making  it,  and  the 
•1691  ^^'^  words  of  it,  reaching  *only  to  the  discharge  of 
^  J  tbi9  release.  It  is  a  strict  rule  at  law,  and  not  of  equity, 
which  goes  further  in  any  case.  7  Johns.  (N.  Y.)  Ch.,  207  ; 
18  Wend.  (N.  Y.),  899 ;  22  Pick.  (Mass.),  808.  The  opera- 
tion was  meant  to  be  like  a  covenant  not  to  sue  him ;  and 
such  a  covenant  is  no  bar  to  suing  others  when  jointly  liable. 
Fersony.  Sanger,  1  Woodb.  &  M.,  188. 

Again,  in  the  present  instance,  there  was  no  joint  liability 
•(  law  by  the  respondents  and  the  auctioneer.  Their  accounta- 
bility was  separate,  and  resting  on  different  grounds ;  his  oi: 
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aetnal  &Iflehood,--^theiiB  on  the  adoption  of  the  benefits  of  it, 
and  the  accountability  thus  arising  for  it.  The  release  of  one, 
therefore,  is  not  like  the  release  of  a  joint  contractor  or  joint 
trespasser.  1  Anstr.,  88.  And  in  equity  it  may  well  be  lim- 
ited to  the  person  released,  and  the  person  paying  the  consid- 
eration  for  it.    Hopk.  (N.  T.),  261,  884. 

Beside  this.  Head  was  in  law  a  competent  witness  for  Veazie, 
without  any  release,  his  interest  being  against  Veazie.  This 
conclusion  as  to  the  release  is  an  answer,  likewise,  to  the 
objection,  that  Head  ought  to  have  been  made  a  party  to  this 
bill.  His  liability  resting  on  a  separate  ground,  and  not  joint, 
he  could  not  be  united  at  law,  nor  is  it  always  done  in  equity 
under  like  circumstances.  See  Mason  et  al.  v.  Cronby^  1  Woodb. 
&  M.,  842 ;  Fw%on  v.  Sanger^  Id.,  188 ;  Jewett  y.  Conrad^  8  Id., 
;  Smaa  v.  Atwood,  6  CI.  &  F.,  852,  466. 

All  that  remains  is  to  decide  upon  the  most  equitable 
course  to  carry  these  views  into  effect,  consistent  with  sound 
principles.  One  mode  is  to  set  aside  unconditionally  the 
whole  sale,  for  the  fraud  practised  in  it,  and  have  the  mills 
recouYcyed  by  Veazie,  and  the  money,  notes,  and  mortgage 
returned  by  the  respondents.  Another  mode  is  to  treat  as 
unjust  only  so  much  of  the  proceedings  as  was  fraudulent ; 
that  is,  the  excess  of  price  over  $20,000  obtained  by  by-bidding, 
and  to  cause  that  excess  only  to  be  refunded. 

To  attain  this  last  result  in  some  way  is  preferable,  consid- 
ering the  length  of  time  which  has  elapsed  here,  and  the 
prolMible  deterioration  in  value  of  the  mills  by  use  and  the 
mil  of  prices  in  the  market  since  the  inflation  of  1886,  and, 
though  objected  to  by  the  respondents,  is  likely  more  than  the 
other  to  secure  them  against  loss. 

To  restore  the  excess  of  consideration,  or  to  restore  all  and 
have  back  the  mills,  has  in  other  respects  much  the  same 
effect.  The  plaintiff  in  either  way  will  obtain  nothing  which 
did  not  belong  to  him,  nor  the  respondents  lose  anything 
which  was  theirs  before  the  falsehood  or  mistake.  It  r«-i  ^a 
is,  at  the  same  time,  *gratifying  to  find,  that,  by  either  I- 
of  these  courses,  no  incidental  loss  or  inconvenience  will  fall 
on  the  respondents,  except  what  has  been  occasioned  by  the 
misbehavior  of  their  own  agent,  and  the  fruits  of  which  they 
accepted,  and  which  they  cannot  in  foro  eonseientuB  retain 
against  those  injured  by  that  misbehavior. 

But  there  is  one  equitable  operation  before  named,  in  reliev- 
ing only  as  to  what  is  fraudulent,  which  makes  it  most  desira- 
ble, if  l^gal.  It  is  objected,  first,  that  it  will  be  giving  dam- 
ages, like  a  court  of  law,  to  the  extent  of  the  wrong,  rather 
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than  rescinding  the  whole  contract  on  account  of  firand  or  aa 
evident  mistake. 

We  are  inclined  to  think,  unless  under  peculiar  oircnm- 
stances,  that  damages  cannot  be  given  in  a  court  of  equity, 
but  the  parties  must  be  left  to  a  court  of  law  to  recover  them. 
17  Ves.,  208 ;  1  Russ.  &  M.,  88 ;  2  Keen,  12 ;  1  Cow.  (N.  T.), 
711 ;  5  Johns.  (N.  Y.)i  193.  The  exceptions  of  damages  in 
part,  under  certain  circumstances  may  be  seen  in  the  follow- 
ing cases,  and  the  authorities  there  quoted.  2  Story  Eq.  Jur., 
i§  711,  779,  788,  794 ;  4  Johns.  (N.  Y.)  Ch.,  460 ;  14  Ves.,  96 ; 

Cranch,  456. 

But  the  course  we  propose,  to  have  the  sale  stand  so  fieir  as 
not  fraudulent,  and  to  make  the  defendants  restore  only  what 
was  obtained  by  the  pu£Qng  and  fraud,  is  not  giving  damages 
either  eo  nomine  or  in  substance.  It  requires  to  be  surren- 
dered merely  the  money  and  interest  on  it,  and  the  notes  and 
mortgage  unpaid,  which  were  obtained  by  the  deception  of 
by-bid<ung.  This,  among  other  things,  is  prayed  for  in  the 
bill.  This  course  will  only  carry  out  the  established  rule  on 
this  subject,  laid  down  in  elementary  treatises, — ^that  ^Hhe 
injured  party  is  placed  in  the  same  situation,  and  the  other 
party  is  compelled  to  do  the  same  acts,  as  if  all  had  been 
transacted  with  the  utmost  good  faith."  1  Story  Eq.  Jur., 
§  420 ;  1  Madd.  Ch.  Pr.,  209,  210 ;  Fonbl.  Eq.,  book  1,  ch.  8 
and  4,  notes. 

Everything  is  thus  relieved  against,  to  the  extent  to  which 
it  is  wrong  or  fraudulent,  but  nothing  beyond  it.  Jtypling  v. 
Dooly,  1  Yerg.  (Tenn.),  289. 

It  is  suggested,  however,  secondly,  that  this  course  does  not 
set  aside  the  whole  sale,  or  whole  contract,  which  ought  to  be 
done,  if  intermeddled  with  at  all.  It  is  true  that,  generally, 
a  part  of  a  deed,  or  contract,  or  sale,  cannot  be  avoided  with- 
out avoiding  the  whole.  2  Ves.,  408;  1  Madd.  Ch.,  262. 
Though  at  times  there  may  be  a  division  or  break  in  them 
where  fraud  begins  and  good  faith  ends,  and  where  beyond 
that  line  only  it  would  seem  just  to  annul  them.  (1  Yerg. 
(Tenn.),  289.) 

*lfi11  *Bu^  ^^  ^^  whole  must  be  annulled  or  none,  it  can 
-■  be  here,  and  yet  equitable  terms  imposed  on  the  plaintiff 
to  let  such  part  of  the  transaction  remain  undisturbed  as  is 
consistent  with  equity  and  good  faith.  This  is  justified,  not 
only  by  the  general  principle  that  he  must  do  equity  who  asks 
it,  (4  ret.,  328,)  but  that  it  is  one  of  the  leading  principles  on 
this  particular  subject  in  a  court  of  chancery,  ^^if  it  should 
rescind  the  contract,  to  allow  it  only  upon  terms  of  due  com- 
pensation, and  the  allowance  of  countervailing  equities.** 
164 


JANUARY  TERM,    1866  161 

Yeazie  v.  Williams  et  al. 

2  Story  Eq.  Jur.,  §  694;  Earding  v.  Eandy,  11  Wheat.,  126, 
Bromly  v.  Holland^  5  Ves.,  618. 

So  it  is  said,  that,  "when  the  judgment  debtor  comes  into 
court,  asking  protection,  on  the  ground  that  he  has  satisfied 
the  judgment,  the  door  is  fully  open  for  the  court  to  modify 
or  grant  his  prayer  upon  such  condition  as  justice  demands." 
The  Mechanies*  Bank  of  Alexandria  v.  Lynn^  1  Pet.,  884. 

This  court  on  its  equity  side,  says  Chief  Justice  Marshall, 
is  "  capable  of  imposing  its  own  terms  on  the  party  to  whom 
it  grants  relief."  Mar.  Ins.  Co.  v.  Hodgson^  7  Cranch,  886, 
887.  And  it  will  not  grant  relief  even  in  fraud,  unless  the 
party  **  wishing  it  will  do  complete  justice."  Payne  v.  Dudly^ 
1  Wash.  (Va.),  196 ;  Semh.,  1  Johns.  (N.  Y.)  Ch.,  478 ;  Seott 
V.  NesbiU  2  Cox,  188.  Here,  then,  in  the  decree,  we  can  set 
aside  the  whole  sale  and  contract ;  but,  instead  of  doing  it 
unconditionally,  the  plaintiff  should  be  required  first  to  do 
equity,  and  to  allow  any  countervailing  equities  on  the  part 
of  the  respondents, — which  are,  to  let  the  sale  itself  stand  at 
what  was  fairly  bid  for  the  property,  and  require  only  the 
residue  of  the  consideration,  being  entirely  fraudulent,  to  be 
restored.  1  Story  Eq.  Jur.,  §§  344, 599,  and  cases  there  cited; 
McDonald  v.  Neihon,  2  Cow.  (N.  Y.),  189,  192. 

Thus,  a  borrower  of  money  on  usury  will  not  be  allowed 
relief  in  chancery,  except  on  the  payment  of  principal  and 
legal  interest.  Scott  v.  Neshit^  2  Cox,  188 ;  2  Bro.  Ch.  Cas., 
649 ;  2  Story  Eq.  Jur.,  §  696  ;  Stanly  v.  Gadsby,  10  Pet.,  521 ; 
Jordan  v.  Trumbo,  6  Gill.  &  J.  (Md.),  106  ;  8  Ves.  &  B.,  14 ; 
Fanning  v.  Dunham^  6  Johns.  (N.  Y.)  Ch.,  143.  Like  terms 
are  imposed  on  borrowers  under  void  annuity  bonds.  (See 
same  cases.)  So,  by  analogy,  the  cases  of  specific  perform- 
ance frequently  exhibit  the  enforcement  of  a  part  only,  when 
just.  Pratt  et  al.  v.  Law  et  al.^  9  Cranch,  466 ;  Hargrave  v. 
Dyer^  10  Ves.,  606 ;  Harnett  v.  Yielding^  2  Sch.  &  L.,  568 ; 
1  Madd.  Ch.,  481.  So,  in  respect  to  injunctions,  one  may 
issue  against  a  judgment  for  land,  and  stay  execution  for  a 
part,  and  allow  it  to  stand  for  the  residue.  DurUap  et  r^^aa 
al.  V.  Stetson,  4  Mason,  *864.  See  other  illustrations  ^ 
and  cases.  Com.  Dig.,  Chancery  Appendix,  6  and  18 ;  Fildee 
V.  Hooker,  2  Meriv.,  427;  14  Ves.,  91;  Wharton  v.  May, 
6  Ves-,  27- 

The  form  of  a  decree  nearly  adapted  to  this  case  may  be 
Men  in  Fanning  v.  Dunham,  5  Johns.  (N.  Y.)  Ch.,  146. 

The  last  real  bid  here  being  in  some  doubt  as  to  its  amount, 
whether  eighteen  or  twenty  thousand  dollars,  we  think  the 
weight  of  evidence  is  in  favor  of  the  last  sum,  and  the  compu- 
tations are  therefore  to  be  made  on  that  basis.     The  judgment 
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below  must  therefore  be  reversed,  and  a  mandate  sent  down 
directing  the  proper  decree,  in  conformity  to  these  views,  to 
be  entered  for  the  plaintiff. 

Mr.  Chief  Justice  TANET,  Mr.  Justice  McLEAN,  and  Mr. 
Justice  ORIER  dissented  from  this  opinion. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maine,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  the  opinion  of  this  court,  that  the  pretended 
sale  of  the  two  mill  privileges,  at  and  for  the  sum  of  $40,000, 
as  set  forth  and  described  in  the  pleadings  and  proofs  in  this 
cause,  was  fraudulent,  and  should  be  set  aside ;  but  as  equita- 
ble terms  imposed  on  the  complainant,  he  is  to  let  the  sale 
stand  for  the  sum  of  $20,000,  fairly  bid  by  him  ;  and  that  the 
balance  of  the  moneys  paid  by  the  complainant  over  and 
above  the  said  $20,000  should  be  refunded  to  him  by  the 
defendants,  with  legal  interest  thereon,  and  that  the  notes 
and  securities  given  for  the  payment  of  any  part  of  such 
excess  should  be  cancelled  and  given  up  by  the  defendants  to 
the  complainant ;  that  the  defendants  should  pay  the  costs  in 
this  court,  upon  this  appeal,  and  all  the  costs  which  have 
accrued  in  this  cause  in  the  said  Circuit  Court,  or  which  may 
accrue  therein,  in  carrying  out  the  decree  of  this  court. 

Whereupon,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  Circuit  Court  dis- 
missing the  complainant's  bill  be,  and  the  same  is  hereby, 
reversed  and  annulled.  And  this  court,  proceeding  to  render 
such  decree  as  the  said  Circuit  Court  ought  to  have  rendered 
herein,  doth  now  here  order,  adjudge,  and  decree,  that  the 
aforesaid  sale,  as  above  set  forth,  be,  and  the  same  is  hereby, 
rescinded  and  set  aside ;  that  the  said  complainant  shall,  as 
equitable  terms,  retain  the  said  property  at  and  for  the  said 
*1 681  ^^^  ^^  $20,000,  part  of  the  moneys  paid  by  him  to  the 
-I  said  defendants,  and  that  *the  said  defendants  shall,  on 
or  before  the  third  day  of  that  term  of  the  said  Circuit  Court 
next  ensuing  the  filing  the  mandate  of  this  court  in  said  Cir- 
cuit Court,  refund  and  pay  to  the  complainant  all  such  sums 
of  money  over  and  above  the  said  last-mentioned  sum  of 
$20,000,  as  they  or  either  of  them  shall  have  received  from 
the  said  complainant  on  account  of  the  purchase  of  said  pto- 
perty,  together  with  legal  interest  thereon  from  the  time  of 
times  at  which  they  were  so  received  by  the  said  defendants, 
and  that  the  said  defendants  shall,  on  or  before  the  same  day 
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of  the  same  term  of  the  said  Circuit  Court,  caneel  and  deHvet 
up  the  notes  and  securities  given  for  the  payment  of  khy  atid 
every  portion  of  the  excess  over  and  above  the  said  920,000. 
And  tnis  court  doth  further  order,  adjudge,  and  decree,  that 
the  said  defendants  do  pay  the  costs  in  this  court  upon  this 
appeal,  and  all  the  costs  which  have  accrued  in  this  cause  ih 
the  said  Circuit  Court,  or  which  may  accrue  tisercin,  in  carry- 
ing out  the  decree  of  this  coui*t.  And  this  court  doth  further 
order,  adjudge,  and  decree,  that  this  cause  be,  and  the  same  i£( 
hereby,  remanded  to  the  said  Circuit  Court,  with  instruc'ttons 
to  carry  this  decree  into  effect,  and  with  power  to  make  all 
such  orders  and  decrees  as  may  be  neoessaiy  for  that  piif pose. 


Jambs  Phalen,  Plaxntiff  in  bbbob,  v.  ThA  C^mMdH- 

WEALTH  OF  ViEGINlA. 

In  1829,  the  legislAture  of  Yirginia  passed  an  act  appdntin|;  !!▼«  edAIMlA- 
Bioners  to  raise  by  way  of  lottery  or  lotteries  the  snm  of  |i30,000  for  tin 
benefit  of  the  Fauquier  and  Alexandria  Turnpike  Boad  Company.  Two 
of  the  conuuissioners  declined  to  act,  and  the  remaining  three  took  no  steps 
to  execute  the  power  for  a  long  time.  On  the  35th  of  Febriutfy,- 1884,  im 
leKislature  passed  an  act  for  the  suppression  of  lotteries,  which jgrohibited 
all  lotteries  and  sale  of  lottery-tickets  after  the  1st  of  January,  1887.  savinfl;. 
however,  contracts  already  made  which  were  by  their  terms  to  extena  beyoraf 
the  Ist  of  January,  1887,  or  contracts  hereafter  to  be  made  under  any  AXisi- 
Ing  law,  which  were  to  extend  beyond  that  day.    These  were  permitted  to 

g>  on  until  the  1st  of  January,  1840.  On  the  11th  of  March,  1CB4,  the  legi^ 
tnre  passed  an  act  appointing  two  commissioners  in  the  place  of  the  t#o 
who  had  declined  to  act.  On  the  19th  of  December,  1889,  these  commlwio^ 
eiB  entered  into  a  contract  with  certain  persons,  authorizing  these  perMMtt 
to  draw  as  many  lotteries  as  they  might  think  proper,  without  limitation  Hi 
to  time,  upon  the  payment  of  a  certa&  sum  per  annum  to  the  oommiseionft^ 

Held,  1.  That  the  right  to  draw  lotteries  under  the  act  of  1829  was  not  a  eofr- 
tract  the  obligations  of  which  were  impaired  by  the  act  of  1884. 

2.  That  it  may  be  doubted  whether  it  constituted  a  contract  at  all;  but  thtft  tf 
is  was  a  contract,  it  was  not  unlimited  as  to  time,  and  the  act  of  1864,  r«^A^ 
allowing  the  grant  to  continue  *for  a  certain  time,  stood  upon  the  '- 
same  ground  as  acts  of  limitation  and  recording  acts,  which  this  eonrt  tel 
said  a  state  has  a  right  to  pass. 

8.  That  the  pririlege  granted  by  the  act  of  1829  had  become  obsolete  from 
non-user,  and  the  act  of  1834,  appointing  two  commissioners,  did  not  ftOtly 
revive  it,  because  the  two  acts  of  1884  must  be  taken  together;  and  the 
limitation  contained  in  one  must  apply  to  the  other.^ 


>  It  is  an  elementary  principle  in  the  HarriSf  1  Sumn.,  21;  UniMl  8$aieB 

interpretation  of   written   law,  that  v.  J7etoe«,Crabbe,  807;  J3foclE  v.  8ootl, 

statutes  in  pari  nuUeria  are  to  be  con-  2  Brock.,  826;  Dubois  v.  JfcXean,  4 

itmed   to«»ther.      United  Stales  v.  McLean,  489;  PaUerson  v.  TPIim#  1 

ComsTf  8  BUitchf.,  826;  Alexander  v.  Wheat.,  385,  6;   Ckandier  v.  LeSf  t 

Ma^OTy  Scy  5  Cranch,  1 ;  The  EHzor  Idaho,  849. 

MAy  1  Paine,  10;  United  Stales  ▼.  In  const  ruing  any  particular  section 
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4.  That  the  courts  of  Yirginia  have  so  oonstmed  these  statutes,  and  this  oomt 
adopts  their  constniction.* 

This  case  was  brought  up  by  a  writ  of  error  to  the  General 
Court  of  Virginia.  The  plaintiff  in  error  had  been  convicted 
in  the  Superior  Court  for  the  County  of  Henrico  and  City  of 
Richmond,  on  an  indictment  for  selling  lottery-tickets  con- 
trary to  the  act  of  Assembly  of  Virginia,  passed  on  the  26th 
of  February,  1884.  The  case  was  removed  by  writ  of  error 
to  the  General  Court  of  Virginia,  where  the  judgment  was 
affirmed.  That  being  the  highest  court  of  criminal  jurisdic- 
tion in  Virginia,  the  plaintiff*  in  error  brought  his  case  into 
this  court  by  a  writ  of  error  under  the  twenty-fifth  section  of 
the  Judiciary  Act ;  and  now  alleged  that  the  act  of  26th  Feb- 
ruary, 1884,  under  which  he  was  convicted,  is  void,  being 
contrary  to  the  tenth  section  of  the  first  article  of  the  Consti- 
tution, which  forbids  a  state  to  pass  any  ^^  law  impairing  the 
obligation  of  contracts." 

On  the  trial  of  the  case  below,  the  jury  found  a  special  ver- 
dict, setting  forth  at  length  the  several  acts  of  Assembly  of 
Virginia,  and  the  contract  under  which  the  defendant  in  the 
enactment  claimed  a  right  to  sell  lottery-tickets  and  to  be 
exempted  from  the  penalties  of  the  act  of  February,  1834, 
under  which  he  was  indicted. 


of  any  statutes  forming  a  part  of  the  will  also  be  incorporated.    Matter  qf 

system  of  practice,  if  It  be  intricate,  Mundy  v.  Xxcise  CommWSf  9  Abb. 

obscore  or  doubtful,  its  meaning  is  to  (N.  T.),  N.  C,  117. 

be  ascertained  by  comparing  it  with  In  construing  a  statute  effect  must 

the  other  sections,  or  parts,  in  the  lis^t  be  given,  if  practicable,  to  all  of  the 

of  the  general  legislative  intent  cus-  hmguage  employed,  and  inconsistent 

closed  by  the  whole  system,  with  re-  expressions  are  to  be  harmonized,  if 

spect  to  the  section  or  part  questioned,  possible,  to  reach  the  real  intent  of  the 

£wy  V.  Loebf  44  Superior  (N.  Y.),  legislature.    Matter  qf  New  York  and 

291;  qffirmed.    76  N.  Y.,  009.  Brooklyn  BHdge^  72  N.  Y.,  526,  580. 

The  latter  of  two  inconsistent  sec-  '  The  highest  court  of  a  state  is  the 

tions  of   one  and  the  same  statute  supreme  authority  in  the  interpreta- 

mnst  prevail.    Byanv,  State,  b'Seb.y  tion  of   the   statutes   of   the   state. 

276;  Cfibbons  v.  Brittenum,  56  Miss.,  Lambom  v.  County  CommWe,  7  Otto, 

282;  Alberteon  v.  StaU,  9  Neb.,  429.  181;  Davie  v.  BHgga,  Id.  628,  637. 

Where  two  distinct  statutes  conflict  The  construction  placed  upon  the 

the  one  last  enacted  must   prevail,  statute  of  another  state  by  the  courts 

Swinney  v.  Fort  Wayne  Ac.  R.  R.  Co,,  of  that  state  is,  as  a  general  rule,  con- 

G9  Ind.,  205;  State  v.  Jersey  City,  11  trolling,  and  will  be  followed  by  the 

Tr.  (K.  J.),267;  Lehman  y.  Robinionj  courts  of  this  state.    Jeesup  v.  Car- 

69  Ala.,  219.  negie,  80  N.  Y.,  441.    It  seems,  how- 

Where  one  statute  refers  to  another  ever,  that  where  a  statute  has  been 

one  for  the  power  given  by  the  former,  construed  by  the  courts  of  the  state 

the  statute  referred  to  will  be  deemed  whose  legislature  enacted  it,  and  obli- 

to  be  incorporated  in  the  one  making  Rations  have  been  entered  into  on  the 

the  reference.    Nunes  v.  Wellisch,  12  faith  of  such  decisions,  a  subsequent 

Bush  (Ky.),  363.    If  the  statute  thus  decision  giving  a  different  construo- 

referred  to  has  been  amended,  the  tion  will  not  control  as  to  such  prioi 

amendments,  though  not  mentioned,  transactions.    lb, 
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It  appears  that  in  December,  1828,  the  President  and 
Directors  of  the  Fauquier  and  Alexandria  Turnpike  Road 
presented  a  petition  to  the  Legislature  of  Virginia,  setting 
forth  the  importance  and  value  of  their  road  to  the  public ; 
that  by  the  exertions  of  the  directors  and  a  few  of  the  stock- 
holders, and  on  their  responsibility,  money  had  been  raised, 
and  the  road  put  in  excellent  condition,  except  three  miles, 
which  required  much  repair ;  and  asked  a  law  authorizing  a 
lottery  to  raise  $80,000. 

On  the  80th  of  January,  1829,  the  Legislature  passed  an 
act  appointing  five  commissioners,  ^^  whose  duty  it  shall  be 
to  raise,  by  way  of  lottery  or  lotteries,  the  sum  of  $80,000, 
for  the  purpose  of  improving  the  Fauquier  and  Alexandria 
Turnpike  Road."  After  directing  the  commissioners  to  con- 
tract with  fit  persons  for  managing  the  lotteries,  and  to  take 
bonds  for  the  faithful  performance  of  their  duties,  they  are 
ordered  to  "pay  over  to  the  President  and  Directors  of  r«i^e 
the  said  Fauquier  'and  Alexandria  Turnpike  Road  *- 
Company,"  the  money  raised  by  said  lotteries,  "to  be  by 
them  appropriated  in  the  improvement  and  repair  of  said 
road." 

Two  of  the  commissioners  appointed  by  this  act  declined 
acting  under  it,  and  nothing  was  done  under  the  license  or 
authority  granted  therein  during  the  five  years  which  inter- 
vened between  that  time  and  the  passage  of  the  act  of  the 
25th  of  February,  1884,  for  the  suppression  of  lotteries. 

This  act  prohibits,  under  severe  penalties,  all  lotteries  and 
sale  of  lottery-tickets  after  the  first  day  of  January,  1887,  with 
these  provisos: — ^Ist.  "That  nothing  herein  contained  shall 
be  construed  to  extend  to  or  interfere  with  contr(icts  already 
made  for  the  drawing  of  any  lotteries,  the  drawing  whereof, 
by  the  provisions  of  such  contracts,  shall  extend  to  a  period 
beyond  said  first  day  of  January,  1887;"  and  2d.  "That 
nothing  herein  contained  shall  be  construed  to  extend  to  or 
interfere  with  any  contract  which  may  hereafter  be  made 
under  or  by  virtue  of  any  existing  law  authorizing  the  same, 
for  the  drawing  of  any  lottery,  the  drawing  whereof  shall  not 
extend  beyond  the  first  day  of  January,  1840." 

A  few  days  after  the  passage  of  this  act,  on  the  11th  of 
March,  1884,  an  act  was  passed  appointing  two  commissionera 
in  place  of  those  who  had  declined,  "  to  carry  into  effect  the 
act  of  80th  of  January,  1829." 

Nothing  was  done  under  these  acts  till  the  19th  of  Decem- 
ber, 1889,  when  the  commissioners  entered  into  a  contract 
with  the  plaintiff  in  error  and  another,  authorizing  them  to 
draw  M  many  lotteries  as  they  think  proper,  paying  to  the 

169 


IM  SUPREME   COURT. 

Phalen  v,  Yirglnia. 

oommissioners  the  sum  of  $1,500  a  year,  with  covenants  to 
inorease  the  consideration,  provided  the  Legislature  of  Vir* 
ginia  should  pass  an  act  exempting  these  lotteries  from  the 
penalties  of  the  act  of  Februaiy,  1884,  or  if  this  court  should 
pronounce  the  act  of  1834  unconstitutional. 

It  is  by  virtue  of  this  contract  with  the  commissioners,  that 
the  plaintiff  in  error  claims  immunity ;  contending,  ^^  that  the 
act  of  1829  confers  a  valuable  right  or  franchise  on  an  existing 
coi'poration,  without  limitation  of  time ;  that  it  is  a  contract ; 
and  that  the  act  of  1884  has  attempted  to  limit  and  curtail 
the  previous  grant,  and  injuriously  to  abridge  it,  and  is  there- 
fore void,  as  impairing  the  obligation  of  a  contract.'' 

The  case  was  argued  by  Mr,  Z.  Oollins  Lee^  for  the  plaintiff 
in  error,  no  counsel  appearing  for  the  defendant. 

The  points  made  by  him  were  the  following: 

That  this  court  has  jurisdiction  on  this  writ  of  error, 

*1661  ^^^^^^  *^^^  decision  in  the  General  Court  involved 

-I  the  construction  of  a  clause  in  the  Constitution,  and 

the  decision  was  against  the  title  or  right  specially  set  up  or 

claimed  under  such  clause  of  the  Constitution. 

That  the  act  of  1829  (sec.  10)  confers  a  valuable  right  or 
firanchise  on  an  existing  corporation,  to  wit,  the  Fauquier  and 
Alexandria  Turnpike  Uompany,  duly  incorporated  by  the  act 
of  Virginia. 

This  grant  of  the  right  to  raise  the  sum  of  (80,000  is  un^ 
conditional,  and  without  limitation  of  time,  requiring  only  the 
action  of  the  commissioners ;  and  the  law  contemplated  on  its 
face  the  raising  of  the  money  by  lotteries,  from  time  to  time, 
and  confers  the  power  on  the  commissioners  to  make  just  such 
contracts  as  they  think  proper.  The  legislature,  in  its  sover- 
eignty, could  do  this.    4  GUI  &  J.  (Md.),  150. 

The  state  had  no  power  to  revoke  this  grant,  because,^- 

1.  It  is  presumed  to  be  accepted  by  the  turnpike  company, 
without  proof.    12  Wheat.,  70-72 ;  Angell  &  A.  Corp.,  89,  &o. 

2.  Special  verdict  shows,  that  the  law  passed  on  petition  of 
the  president  and  directors ;  and,  moreover,  that,  relying  on 
the  terms  of  this  grant,  the  company  did,  prior  to  the  25th  of 
February,  1884,  enter  into  contracts,  and  incur  debts^  to  be 
paid  out  of  this  lottery.  This  vested  an  interest  in  the  oorpo- 
imtion.    11  Gill  &  J.  (Md.),  504. 

8.  The  state  is  as  much  bound  by  her  contracts,  express  or 
implied,  as  an  individual.  4  Pet.,  560 ;  4  Gill  &  J.  (Md.), 
128 ;  9  Id.,  404,  405 ;  6  Cranch,  128.  That  this  law  of  1829 
is  a  contract,  see  also  9  Cranch,  49 ;  2  Hayw.  (N.  C),  810 ;  1 
Murph.  (N.  C),  58 ;  11  Pet. ;  9  GUI  &  J.  (Md.)*  408. 
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4.  The  act  of  S6th  February,  1884,  impairs  tbe  rights  Tested 
'indei*  the  previous  oontract. 

The  seoond  proviso  in  this  act  exoepts  all  oontracts  thereafter 
made,  by  virtue  of  any  existing  law  for  the  dralring  of  lot- 
terieSf  not  extending  beyond  the  Ist  of  January,  1840.  See 
Green  v.  Biddle,  8  Wheat.,  1 ;  8  Wash.,  819. 

Yet  if  the  oontract  under  which  this  lottery  was  drawn  be 
duly  authorized,  in  all  its  terms  and  duration,  by  the  act  of 
1828,  then  the  act  of  1884  has  attempted  to  limit  and  curtail 
the  previous  grants  and  injuriously  to  abridge  it. 

But  the  act  of  11th  March,  1884,  appointed  two  commis- 
sioners in  place  of  those  who  had  resigned,  and  therefore  there 
could  be  no  drawing  until  the  vacancies  were  filled  under  the 
act  of  1829. 

Hence  the  law  of  11th  March,  1884,  which  is  subse-  r«tA7 
quent  *to  the  penal  law  of  26th  February,  1884,  ^  ^  ' 
appoints  two  commissioners  to  fiU  the  vacancies  and  to  carry 
the  law  of  1829  into  effect;  thus  furnishing  a  legislative 
declaration,  that  the  act  of  1829  was  to  be  carried  into  effect. 
But  the  law  of  February,  1884,  only  allows  time  to  carrv  the 
act  of  1829  into  effect  until  the  first  day  of  January,  1887. 

5.  The  contract  was  made  in  a  reasonable  time  aftet  the 
act  of  11th  March,  1884,  and  was  duly  authorized  by  law  in 
all  its  terms  and  duration ;  and  the  penalty  sought  to  be 
enforced  under  the  act  of  February,  1884,  (which  directly 
prohibits  aU  latUrtes  after  the  1st  of  January,  1840,)  is  not  to 
De  enforced,  because  it  would  violate  the  antecedent  contra6ty 
made  by  the  state  in  1829. 

Mr«  Justice  6RIER  delivered  the  opinion  of  the  court. 

It  might  admit  of  some  doubt  whether  the  act  of  1829  grants 
any  franchise,  or  constitutes  any  contract,  either  with  the  com- 
missioners therein  appointed,  or  with  the  turnpike  corporation. 
It  imposes  certain  duties  on  each.  The  oommissioneTS  are 
required  to  use  the  license  thus  givon,  not  for  their  own  bene- 
fit, but  for  a  public  purpose.  The  money  procured  by  the 
proposed  lotteries  is  to  be  paid  over  to  the  Fauquier  alid 
Alexandria  Turnpike  Road  Company,  to  be  bv  them  expended 
^  in  the  improvement  and  repair  of  the  road. ' 

It  is  true,  that  the  corporation  might  receive  greater  benefits 
from  the  repair  of  the  road  than  the  other  citizens  of  the 
state;  but  the  act  imposed  no  duty  on  them  as  a  previous 
consideration.  They  are  not  required  to  make  any  repairs  till 
they  receive  the  money. 

But  assuming  that  this  would  be  too  narrow  a  construction 
el  this  actf  and  that  it  conferred  a  privilege  or  benefit  on  tlie 
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corporation  in  the  nature  of  a  franchise  or  irrevocable  contraot, 
yet  in  its  very  nature  it  could  not  be  considered  illimitable  as 
to  time.  On  the  contrary,  the  object  for  which  the  license  was 
granted  called  for  immediate  -action.  '*  Three  miles "  of  a 
great  public  thoroughfare  are  represented  to  be  out  of  repair, 
and  the  company  without  immediate  means  to  effect  it.  The 
sum  to  be  raised  being  fixed  and  finite,  and  the  subject  of  its 
application  demanding  immediate  attention,  the  time  within 
which  the  license  is  given  cannot  claim  to  be  unlimited.  And 
yet  the  commissioners  and  corporation  have  suffered  eleven 
years  to  pass,  before  any  attempt  is  made  to  perform  the  duty 
imposed  on  them,  or  avail  themselves  of  the  license  or  fran- 
chise conferred,  and  now  claim  a  further  term  of  twenty  years, 
to  raise  the  money  and  repair  the  road. 

*1  f)81  *When  the  legislature  of  Virginia  passed  this  most 
J  salutary  act  for  the  suppression  of  lotteries,  they,  with 
commendable  caution,  protected  all  vested  rights.  And  not- 
withstanding the  neglect  to  perform  the  duties  imposed  by  the 
act  of  1829,  the  act  of  1884  does  not  revoke  the  grant  or 
annul  the  license,  but  limits  the  time  to  six  years  within  which 
the  duties  must  be  performed  and  the  privilege  exercised. 

It  has  been  often  decided  by  this  court,  that  the  prohibition 
of  the  Constitution  now  under  consideration  by  which  state 
legislatures  are  restrained  from  passing  any  ^^law  impairing 
the  obligation  of  contracts,''  does  not  extend  to  all  legislation 
about  contracts.  They  may  pass  recording  acts,  by  which  an 
elder  grantee  shall  be  postponed  to  a  younger,  if  the  prior 
deed  be  not  recorded  within  a  limited  time ;  and  this,  whether 
the  deed  be  dated  before  or  after  the  act.  Acts  of  limitation 
also,  giving  peace  and  confidence  to  the  actual  possessor  of 
the  soil,  and  refusing  the  aid  of  courts  of  justice  in  the 
enforcement  of  contracts,  after  a  certain  time,  have  received 
the  sanction  of  this  court.  Such  acts  may  be  said  to  effect  a 
complete  di vesture,  or  even  transfer,  of  right,  yet,  as  reasons 
of  sound  policy  have  led  to  their  adoption,  their  validity  oan- 
not  be  questioned. 

What  is  the  act  under  consideration,  but  a  limitation  of  the 
time  within  which  a  certain  privilege  or  license,  limited  in  its 
very  nature  and  purpose,  may  be  exercised?  If  reasons  of 
sound  policy  justify  legislative  interference  with  contracts  of 
individuals,  how  much  more  will  it  justify  the  limitation  ol 
licenses  so  injurious  to  public  morals. 

The  suppression  of  nuisances  injurious  to  public  health  or 

morality  is  among  the  most  important  duties  of  government. 

Experience  has  shown  that  the  common  forms  of  gambling 

are  comparatively  innocuous  when  placed  in  contrast  with  the 
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wide-spread  pestilence  of  lotteries.  The  former  are  confined 
to  a  few  persons  and  places,  but  the  latter  infests  the  whole 
community ;  it  enters  every  dwelling ;  it  reaches  eveir  class ; 
it  preys  upon  the  hard  earnings  of  the  poor ;  it  plunders  the 
ignorant  and  simple.^ 

It  is  a  principle  of  the  common  law,  that  the  king  cannot 
sanction  a  nuisance.  But,  without  asserting  that  a  legislative 
license  to  raise  money  by  lotteries  cannot  have  the  sanctity  of 
a  franchise  or  contract  in  its  nature  irrevocable,  it  cannot  be 
denied  that  the  limitation  of  such  a  license  as  the  present  is  as 
much  demanded  by  public  policy,  as  other  acts  of  limitation 
which  have  received  the  sanction  of  this  court. 

There  is,  also,  another  view  of  this  case,  which  con-  p#^  /.^ 
eludes  *the  plaintiff  in  error  from  the  benefit  of  a  I- 
defence  under  this  clause  of  the  Constitution,  even  if  it  were 
tenable.  The  act  of  1829  had  become  obsolete  by  non-user. 
Without  further  legislation,  the  license  granted  by  it  could  not 
be  exercised.  The  plaintiff  in  error  cannot  claim  a  right  to 
sell  lottery-tickets  without  invoking  the  aid  of  the  act  of  11th 
March,  1884,  passed  a  few  days  after  the  "act  suppressing 
lotteries."  The  courts  of  Virginia  have  very  properly  decided, 
that  "  this  dormant  right  to  draw  the  lottery  which  was  re- 
vived by  the  act  of  March,  1884,  must  be  taken  as  subordi- 
nate to  and  limited  by,  the  act  of  the  2t5th  of  the  previous 
month;  that  those  statutes  must  be  taken  in  pari  materia, 
and  receive  the  same  construction  as  if  embodied  in  one 
act ;  that  there  is  nothing  repugnant  in  the  provisions  of  the 
one  to  those  of  the  other,  where  the  first  is  taken  as  limiting 
the  time  within  which  the  right  under  the  second  is  to  be 
exercised." 

This  construction  of  their  statutes  by  the  courts  of  Virginia 
is  not  only  just  and  correct,  but  is  conclusive  on  this  court 
and  on  the  case,  as  it  estops  the  plaintiff  in  error  from  aver- 
ring against  the  constitutionality  of  the  limitation  under 
which  he  claims  his  privilege. 

The  judgment  of  the  General  Court  of  Virginia  is,  there- 
fore, affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  General  Court  of  Virginia,  and  was  argued  by 
oounsel.  On  consideration  whereof,  it  is  now  here  ordered 
uid  adjudged  by  this  court,  that  the  judgment  of  the  said 
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Oenend  Court  of  Virginia  in  this  oause  be,  and  the  saoM  fa 
hereby,  affirmed,  with  eosts. 


*170]  ^Thomas  H.  MoCiiAnahan,  Adminibtbatob  of 
William  J.  MoClakahak,  dbobasegd,  Complain- 
ant AND  Appellant,  v.  Richabd  Davis,  William  D. 
Ntjtt,  Administbatob  of  Gbobob  Coleman,  deceased, 
Elizabeth  Blacklock,  the  Widow  and  Relict  of 
Nicholas  F.  Blacklock,  deceased,  Nicholas  F. 
Blacklock  the  toxjnoeb,  Jane  Lowe,  late  Jane 
Blacklock,  David  Lowe,  heb  Husband,  and  Eliza- 
beth Fox,  LATE  Elizabeth  Blacklock,  the  said 
Nicholas  F.  the  younoeb,  Jane,  and  Elizabeth  beeno 

THE  ChILDBEN   of  THE   LATE   NICHOLAS  F.  BLACKLOCK 
THE  ELDEB,  DECEASED,   DEFENDANTS. 

The  Msent  of  an  executor  must  be  obtained  before  a  l^^tee  can  take  posees- 
Bion  of  a  leeapy.  Bat  this  assent  may  be  implied,  and  an  assent  to  the 
interest  of  the  tenant  for  life  in  a  chattel  innres  to  vest  the  interest  of  the 
remainder.  Therefore,  where  a  bill  ayerred  the  possession  of  the  subject 
of  the  legacy  by  the  life-tenant  in  pnrsaance  of  the  bequest  in  the  will,  and 
this  bill  was  demuired  to,  it  is  sufficient  to  raise  a  presumption  that  Uie 
possession  was  taken  with  the  assent  of  the  executor  J 

By  the  laws  of  Virginia,  where  there  is  a  tenancy  for  life  in  a  slave,  with 
remainder  to  the  wife  of  another  person,  the  interest  of  the  husband  in  the 
wife's  remainder  is  placed  upon  the  footing  of  an  interest  in  a  chose  in 
action.  If,  therefore,  he  survives  the  wife,  he  may  reduce  the  property 
into  possession  at  the  expiration  of  the  life  estate;  but  if  he  be  dead  at 
such  expiration,  the  propwty  survives  to  the  wife,  and  on  her  death  passes 
to  her  legal  representative  as  part  of  her  assets. 

Query,  whether  the  husband  or  his  persouAl  representative  is  not  bound  to 
administer  upon  the  wife's  estate,  before  bringing  suit  to  recover  property 
so  situated  in  the  state  of  Virginia. 

Where  there  was  no  direct  or  positive  averment  that  the  defendants,  or  either 
of  them,  had  any  interest  m  the  proper^  claimed,  or  Uiat  it  was  in  their 
possession,  no  ground  of  relief  aednst  those  parties  was  shown,  and  the 
right  to  a  discovery  as  incidental  thereto,  failed  also.' 

This  was  an  appeal  from  the  Cirouit  Court  of  the  United 
States  for  the  District  of  Columbia,  holden  in  and  for  the 
eounty  of  Alexandria,  and  sitting  as  a  court  of  equity. 

The  object  of  the  bill  was  to  reclaim  the  possession  of  eer- 


1  Where  the  property  bequeathed  is  Morangey  02  Ala.,  201;  and  rach  «► 

■Uowed  to  pass  into  the  possession  of  sent  cannot  be   arbitrarily  revoked, 

the  legatee,  and  remain  in  his  posses-  Sbertteln  v.  Coanpf  87  Mich.,  17S. 

lion  for  a  long  time,  the  presumption  ^  S.  P.    Hurst  v.  Hurti,  2  Wsifa. 

•f  assent  will  attach.     Wfiorton  v.  C.  C,  127. 
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tain  slaves,  and  to  compel  an  account  and  compensation  for 
the  value  of  certain  other  slaves,  all  of  which  were  alleged  to 
be  the  property  of  the  complainant  and  appellant,  in  his  char- 
acter of  administrator. 

The  facts  were  these : 

In  1797,  one  Elizabeth  Edwards,  an  inhabitant  of  Northum- 
berland county  and  state  of  Virginia,  by  her  last  will  and 
testament,  bequeathed  to  her  daughter,  Sarah  Nutt,  a  certain 
neg^  girl  named  Lavinia,  a  slave  for  life,  with  her  future 
increase,  for  and  during  the  life  of  said  Sarah  Nutt,  and  at 
her  death  to  Elizabeth  Fauntleroy  Nutt,  the  granddaughter  of 
the  testatrix. 

In  the  same  year,  viz.,  1797,  the  testatrix  died,  and  in  June, 
1797,  the  will  was  duly  proved  at  the  court  of  monthly  ses- 
sion, and  letters  testamentary  granted  to  Oriffin  Edwards, 
one  of  the  executors  named  in  the  will. 

^At  some  period  of  time  after  the  death  of  the  testa-  r«iiT-i 
trix,  the  record  did  not  show  when,  Sarah  Nutt,  the  ^ 
daughter,  removed  the  girl  Lavinia  from  the  county  of  North- 
umberland to  Alexandria,  in  the  District  of  Columbia,  and 
there  sold  her  to  one  Nicholas  F.  Blacklock.  After  such  sale, 
Lavinia  had  a  numerous  family  of  children  and  grandchildren. 

Elizabeth  Fauntleroy  Nutt,  the  sranddaughter  of  the  testa- 
trix, intermarried  with  William  J.  McClanahan,  and  died, 
leaving  one  child,  an  infant,  who  survived  its  mother  but  a 
short  time.  William  J.  McClanahan  also  died  after  his  wife 
and  child,  but  before  Sarah  Nutt,  without  havinc;  reduced  any 
of  the  said  slaves  into  his  possession.  After  his  death,  the 
complainant  administered  upon  his  estate.  The  order  in 
which  the  parties  died  was  according  to  the  following 
numbers : — 

BUZABKTH  BDWABDS  (1) 

I 
&JLRAB.  Nutt  (5) 

I 
WiL  J.  MoClahahav  (4)— Suzabkth  Faust.  Nurr  {%) 

DAUeHTBB  (8) 

Sarah  Nutt,  the  last  survivor  of  the  five,  died  in  1840,  and 
after  her  death  Thomas  H.  McClanahan  took  out  letters  of 
administration  upon  the  personal  estate  of  William  J. 
McClanahan,  and  also  upon  the  personal  estate  of  Elizabeth 
F.  McClanahan,  his  wife ;  both  letters  being  taken  out  from 
Northumberland  County  Court  in  the  state  of  Virginia. 

In  April,  1846,  the  administrator  filed  his  bill  against  al) 
the  representatives  of  Nicholas  F.  Blacklock,  who  was  dead 
and  also  against  all  those  persons  who  were  alleged  to  have 
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purchased  any  of  the  slaves.  The  bill  recited  the  above  faots, 
and  a^verred,  that,  after  the  decease  of  the  tenant  for  life,  the 
rightful  ownership  of  the  slaves  passed  to  William  J. 
McClanahan,  notwithstanding  he  never  had  the  slaves  afore- 
said in  his  possession,  by  virtue  of  his  intermarriage  with,  and 
survivorship  of,  his  said  wife  and  infant  daughter,  and  only 
child,  by  the  said  Elizabeth,  his  aforesaid  wife,  according  to 
the  form  and  effect  of  the  statute  in  such  case  made  and  pro- 
vided, entitled  "  An  act  to  reduce  into  one  the  several  acts 
directing  the  course  of  descents,"  passed  the  8th  of  December, 
1792.  The  said  life  estate  having  ceased  and  determined,  as 
your  orator  avers,  on  the  day  of  ,  1840,  by  the 

death  of  the  said  Sarah  Nutt,  and  that  your  orator,  as  the 
administrator  of  the  said  William  J.  McClanahan,  deceased, 
now  has  good  right  and  title  to  sue  for  the  recovery  and  pos- 
session of  the  said  Lavinia,  and  her  children  and  grand- 
children, no  right  of  action  having  accrued  until  after  the 

*1721  ^^^^^  ^^  ^^^  ^^  Sarah  Nutt. 

J  *The  bill  then  prayed  for  a  discovery  of  the  number 
of  slaves,  in  whose  possession  they  were,  and  for  an  account 
of  the  value  of  their  services,  &c.,  &c. 

In  October,  1845,  the  defendants  filed  the  following  demurrer 
to  the  bill : 

"  These  defendants,  respectfully,  by  protestation,  not  con- 
fessing or  acknowledging  all  or  any  of  the  matters  and  things 
in  the  said  complainant's  bill  to  be  true,  in  such  manner  as 
the  same  are  therein  set  forth  and  alleged,  do  demur  thereto, 
and  for  cause  of  demurrer  8how< — 

^^Ist.  That  the  said  complainant  hath  not,  in  and  by  said 
bill,  made  or  stated  such  a  case  as  doth  or  ou^ht  to  entitle 
him  to  any  such  discovery  or  relief  as  is  sought  and  prayed 
for,  from  and  aeainst  these  defendants. 

^^2d.  That  the  said  complainant  hath  not,  as  appears  by 
his  said  bill,  made  out  any  title  to  the  relief  thereby  prayed. 

^*8d.  That  the  said  complainant,  by  his  own  showing  in 
said  bill,  is  not  entitled  to  the  discovery  and  relief  therein 
prayed,  but  is  barred  therefrom  by  lapse  of  time,  and  the 
statute  of  limitation,  in  such  cases  made  and  provided. 
Wherefore,  and  for  divers  other  errors  and  imperfections, 
these  defendants  humbly  demand  the  judgment  of  this  honor- 
able court  whether  they  shall  be  compelled  to  make  any  fur- 
ther or  other  answer  to  the  said  bill,  or  any  of  the  matters 
and  things  therein  contained,  and  pray  hence  to  be  dismissed 
with  their  reasonable  costs  in  this  behalf  expended. 

"Francis  L.  Smith,  Solicitor  for  Defendant$** 
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Pn  May,  1846,  the  cause  came  ap  for  argument,  when  the 
court  sustained  the  demurrer  and  dismissed  the  bill. 
The  complainant  appealed  to  this  court. 

The  cause  was  argued  by  Mr,  Neale^  for  the  appellant,  and 
Mr.  Francis  L.  Smith,  for  the  appellees. 

« 

Mr.  Neale^  for  the  appellant,  in  reply  to  the  first  cause 
assigned  for  demurrer  in  the  appellees'  printed  brief,  argued, 
that  notice  could  not  have  been  given  the  purchasers  of  the 
slave  Lavinia  and  her  offspring,  because  those  in  remainder 
were  kept  in  profound  ignorance  of  the  sale  by  the  life-tenant, 
until  after  her  death,  which  happened  in  the  year  1840 ; — and 
as  to  its  operating  a  fraud  on  the  purchasers,  he  was  at  a  loss 
to  imagine  how  a  charge  so  foul  could  be  imputed  to  the 
appellant,  or  those  whose  interests  he  represented.  He 
thought  that  the  late  Sarah  Nutt,  the  life-tenant,  was  alone 
properly  obnoxious  to  the  imputation  of  fraud,  for  that  r^-ino 
she,  and  she  only,  *was  concerned  in  the  transaction  ^ 
That  she  was  entirely  regardless  of  her  mother's  last  solemn 
bequest,  and  equally  reckless  of  her  own  child's  legitimate 
rights ;  and  he  asked,  was  this  a  "  mother's  love," — which,  in 
the  beautiful  language  of  poetry,  is  said  to  be  a  "living  foun- 
tain of  undying  waters."  So  far  from  it,  he  contended,  that 
the  mean  and  detestable  passion  of  avarice,  which  converted 
all  the  noble  and  generous  feelings  of  our  nature  into  the 
meaner  passions  of  the  soul,  at  once,  in  this  case,  quenched 
and  dried  up  forever  the  holy  fountain,  which  otherwise  would 
have  been,  as  it  should  be,  a  perennial  stream. 

And  in  regard  "  to  the  general  policy  of  the  laws  of  Vir- 
ginia, in  protecting  bond  fide  purchasers  of  personal  property 
without  notice," — as  reported  in  6  Leigh  (Va.),  520, — he 
denies  that  it  applied  to  the  case  then  under  consideration, 
reminded  the  opposite  counsel  of  the  maxim,  caveat  emptor^ 
and  argued,  that,  while  the  law  had  been  fully  complied  with 
as  regarded  the  will  of  Elizabeth  Edwards,  not  so  as  regarded 
the  mortgage  mentioned  and  reported  in  5  Leigh  (Va.),  and 
that  the  two  cases  were  entirely  dissimilar,  and  then  proceeded 
to  show  it  by  comparing  them. 

To  the  second  cause  of  demurrer  he  insisted,  that  "  every 
preliminary  act  necessary  to  make  the  plaintiff's  title  com- 
plete '*  was  to  be  found  in  the  bill.  And  to  the  objection,  that 
the  bill  did  not  aver  the  assent  of  the  executor  of  Elizabeth 
Edwards,  who  died  in  the  year  1797,  and  that,  without  such 
assent  being  averred,  an  action  of  detinue  could  not  be  sus- 
tained, he  contended,  that  the  possession  of  the  slave  Lavinia. 
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from  the  time  of  the  death  of  the  testatrix  in  the  year  1797 
by  the  life-tenant,  until  her  death  in  1840,  was  sufficient  pre* 
sumptive  evidence  at  least  of  such  assent,  but  at  the  same 
time  he  argued  that  no  such  averment  was  necessary  in  a 
chancery  suit,  but  admitted  that  such  assent  was  necessary, 
and  should  be  averred,  in  a  court  of  law.  He  also  contended, 
that  the  title  to  the  slaves  in  remainder  vested  in  Elizabeth 
F.  Nutt  at  the  death  of  Elizabeth  Edwards,  and  that  it  also 
vested  in  the  appellant's  intestate,  upon  his  intermarriage 
with  the  said  Elizabeth  F.  Nutt ;  that  the  possession  of  the  life- 
tenant  was  the  possession  of  those  in  remainder ;  that  the 
same  remark  applies  with  equal  propriety  to  the  purchasers, 
who  by  the  purchase  acquired  no  greater  title  than  Sarah 
Nutt  took  under  the  will  of  her  mother,  Elizabeth  Edwards ; 
that  it  was,  in  technical  language,  a  possessio  fratris ;  that 
William  J.  McClanahan  took  by  operation  of  law, — ^had  a 
constructive  possession, — and  that  uo  administration  was 
*1741  ^^^^^^^y  ^"  ^^^  personal  estate  of  Elizabeth  F.  Mc- 
J  Glanahan  *either  by  her  late  husband  when  living,  or 
by  the  appellant,  who  is  his  administrator.  But  even  assuming 
arguendo^  that  such  administration  was  necessary,  and  under 
it  a  recovery  of  the  slaves  had  been  effected,  in  that  event 
her  administrator  would  have  recovered  and  held  the  slaves, 
as  trustee,  for  the  administrator  of  William  J.  McClanahan 
or  his  next  of  kin,  which  might  have  caused  circuity  of  suits, 
or  actions,  to  prevent  which  is  one  of  the  heads  of  equity 
jurisdiction.  O.  R.  Code,  p.  168,  sec.  8 ;  Id.,  p.  164,  sec.  27 ; 
1  Tucker's  Bl.  Com.,  book  2,  p.  818 ;  1  Munf.  (Va.),  98. 

He  also  submitted,  that,  if  the  infant  child,  under  the  stat- 
ute of  distribution,  succeeded  to  the  property  of  the  mother, 
if  the  father,  under  the  third  section  of  the  statute  of  descents, 
was  not  the  heir  of  his  infant  child. 

To  the  plea  of  the  statute  of  limitations,  he  relied  on  the 
savings  of  non-residence  in  said  statute  as  conclusive  in  favor 
of  the  appellant.  O.  R.  Code,  p.  107,  §  4 ;  Id.,  p.  109,  §  12 ; 
Laws  of  United  States,  old  edition,  p.  268,  §  1. 

And  in  reply  to  the  forfeiture,  for  the  removal  out  of  the 
state  of  the  slaves  in  question,  he  contended  that  it  applied 
only  to  dower  slaves,  and  not  to  legacies.  O.  R.  Code,  p.  191, 
§44. 

Mr.  FraneU  L,  Smithy  for  the  defendants,  contended,  under 
the  first  ground  of  demurrer,  that  the  plaintiff  had  not  showed 
himself  to  be  entitled  to  any  relief. 

The  allegations  of  the  bill  are  vague  and  indefinite  through- 
out. There  is  no  distinct  and  express  averment  that  the 
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defendants,  or  either  of  them,  claim  or  are  possessed  of  the 
negro  woman  Lavinia,  or  her  offspring. 

The  nearest  approach  to  an  express  charge  is  in  reference  to 
Betsey,  but  the  bill  does  not  expressly  aver  that  she  is  either 
claimed  or  possessed  by  Davis  or  Nutt ;  it  is  said  that  she  and 
the  children  whom  she  is  said  to  have  had,  since  her  sale  to 
Coleman,  are  in  possession  of  either  the  one  or  the  other. 

There  is  still  more  uncertainty  as  to  the  other  slaves ;  even 
Lavinia  is  not  averred  to  be  claimed  by  either  of  the  defend- 
ants, or  to  be  in  their  possession.  But  she  and  her  daughter 
Maria  are  charged  as  hiring  themselves  about  the  town  of 
Alexandria,  ana  as  accounting  for  their  hires  with  the  family 
of  Nicholas  F.  Blacklock,  deceased. 

The  bill  is  too  loose  and  uncertain  to  require  any  specific 
answer.  The  allegations  should  have  been  direct  and  posi- 
tive, both  as  to  facts  and  parties.  Story  Eq.  PL,  ed.  1840, 
§§  244  to  251,  inclusive ;  also  §  610. 

*The  case  made  by  the  bill  should  have  traced  the  r^-inp. 
plaintiff's  title,  and  shown  his  right  to  recover,  with  as  ^ 
much  certainty  as  to  the  substantial  facts,  as  pleadings  at  law. 
East  India  Co.  v.  ffenchman,  1  Ves.,  287;  Mitf.  PI.,  150; 
Ryves  v.  Ryves^  8  Ves.,  848;  McQregor  v.  East  India  Co,^ 
2  Sim.,  482 ;  Hardman  v.  Mames,  5  Id.,  640 ;  S.  C,  2  Myl.  & 
K.,  782  ;  Walbum  v.  Ingshy^  1  Id.,  177  ;  Jerrard  v.  Saunders^ 
2  Ves.,  186 ;  Mechanics'  Bank  v.  Levy,  8  Paige  (N.  Y.),  606. 

There  must  be  an  actual,  not  a  pretended,  necessity  for  a 
discovery,  presented  by  a  full  statement  of  the  case,  and  not 
by  general  averments.  Meze  v.  Mayse,  6  Rand.  (Va.),  660 ; 
Webster  v.  Couch,  6  Id.,  524;  Russell  v.  Clarke's  Executor, 
7  Cranch,  69,  89. 

A  defect  in  the  charging  part  of  a  bill  cannot  be  supplied 
by  a  subsequent  interrogatory.  Parker  v.  Carter,  4  Munf., 
278.  Whilst  it  is  admitted,  on  behalf  of  the  defendants,  that 
there  may  be  cases  in  which  a  court  of  equity  can  properly 
entertain  jurisdiction  for  the  recovery  of  slaves,  yet  they 
insist  that  this  case  does  not  fall  within  the  rule. 

The  plaintiff's  remedy  was  in  a  court  of  common  law.    Arm- 
strong V.   Huntons,   1   Rob.   (Va.),   828;   Wright  v.    Wright, 
2  Litt.  (Ky.),  8 ;  Bass  v.  Bass,  4  Hen.  &  M.  (Va.),  478 
Joyce  V.  Ghrinnals,  2  Rich.  (S.  C.)  Eq.,  259 ;  Parks  v.  Rucker 
5  Leigh  (Va.),  149. 

This  is  an  effort  to  recover  the  slave  Lavinia  and  her 
increase  from  bor^  fide  purchasers,  holding  under  Black* 
look ;  the  parties  in  remainder,  having  failed  to  give  notice 
of  their  claim  to  the  slave  Lavinia  or  her  increase,  which 
would  operate  u  fraud  on  such  purchasers. 
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As  to  the  general  policy  of  the  laws  of  Virginia,  in  pro- 
tecting bond  fide  purchases  of  personal  property,  without 
notice,  see  Lafie  v.  Mason^  5  Leigh  (Va.),  520. 

The  second  cause  of  demurrer  is,  that  the  plaintiff  has  not 
made  out  any  title  in  himself  to  the  discovery  and  relief 
prayed. 

Every  preliminary  act  necessary  to  make  the  plaintiff's  title 
complete  should  be  averred  in  the  bill,  and  the  mere  allega- 
tion that  his  title  is  complete  is  not  sufficient.  1  Dan.  Ch. 
Pr.,  mar.  page  422,  and  cases  there  cited. 

Before  the  title  to  the  slave  Lavinia  could,  under  the  will 
of  Elizabeth  Edwards,  be  complete  in  Sarah  Nutt  or  Elizabeth 
Fauntleroy  Nutt,  it  is  indispensable  that  the  assent  of  the 
executors  to  the  legacy  should  have  been  obtained,  and  so 
alleged  in  the  bill.     There  is  no  such  averment. 

See  2  Lomax  on  Executors  and  Administrators,  §  3, 
pp.  128  and  129,  and  cases  there  referred  to,  declaring  that  a 
*1761  ^^S^^^  ^^  ^  slave  cannot,  if  the  assent  of  the  executor 
-■  has  not  been  obtained  *to  the  legacy,  maintain  an  action 
of  detinue  against  one  who  unlawfully  holds  possession  of  the 
slave ;  nor  will  the  assent  in  such  case  be  dispensed  with, 
though  no  one  has  taken  out  probate  or  letters  of  administra- 
tion. SuUon  V.  Crain^  10  Gill  &  J.  (Md.),  458 ;  Woodyard  v. 
Threlkeld,  1  Marsh.  (Ky.),  10,  11 ;  HairsUm  v.  Hall^  8  Call 
(Va.),  top  page  188,  side  page  219. 

But  is  the  title  to  the  slaves  in  the  plaintiff?  He  must 
recover,  if  at  all,  either  because  William  J.  McClanahan,  by 
virtue  of  his  marital  rights,  during  the  coverture  reduced  the 
slaves  into  possession,  or  from  his  having  obtained  letters  of 
administration  on  his  wife's  estate,  not  being  compelled  to 
make  distribution.  The  bill  expressly  negatives  the  first,  and 
is  silent  as  to  the  second  ground.  There  being  no  averment 
that  he  so  administered,  we  have  a  right  to  assume  in  this 
argument  that  he  did  not. 

How  else,  then,  can  the  plaintiff  claim  title  to  the  slaves,  in 
his  character  as  administrator  of  William  J.  McOlanahan? 

If  there  be  any  outstanding  valid  title,  legal  or  equitable, 
as  against  the  defendants,  it  must  be  in  the  personal  repre- 
sentative, or  next  of  kin,  of  the  deceased  wife,  Elizabeth 
Fauntleroy  McClanahan,  and  if  so,  the  plaintiff  cannot  main- 
tain this  suit.  2  Bl.  Com.,  ed.  1847,  p.  483  ;  WcMaee  v.  2Wta- 
ferro^  2  Call  (Va.),  447  ;  Upshaw  v.  Upshaw^  2  Hen.  &  Munf. 
(Va.),  881. 

Thirdly,  the  discovery  and  relief  prayed  for  are  barred  by 
lapse  of  time  and  the  statute  of  limitations. 

Both  of  these  grounds  of  defence  may  be  takpu  advantage 
180 


I 


JANUARY   TERM,    1850.  IM 


McCUnahan  v.  Davis  et  al. 


4if  by  demnner.  Wisner  v.  Bamet  et  aZ.,  4  Wash.  C.  C,  638, 
689,  and  cases  there  cited ;  Huitibert  v.  The  Rector  of  Trinity 
Ohurck,  7  Paige  (N.  Y.),  195;  Durdap  v.  GHhhB,  4  Yerg. 
(Tenn.),  94. 

The  limitation  to  an  action  of  detinue  in  Alexandria  is  five 
years.  See  Old  Revised  Code,  ed.  1803,  p.  107.  And  it  is 
the  settled  doctrine  in  Virginia,  that  the  adverse  possession  of 
a  slave  for  that  period,  acquired  without  force  or  fraud,  con- 
fers absolute  title.  Newby^s  Adm^rs  v.  Blakey^  3  Hen.  & 
liunf.  (Va.),  57  ;  Taylor  v.  Seal,  4  Gratt.  (Va.),  93  ;  JEUmore 
y.  JUills^  1  Hayw.  (N.  C),  412 ;  Hahey's  Adrnr  v.  Buckley^ 
2  Id.,  234 ;  Orr  et  al.  v.  PickeU  et  al.,  3  J.  J.  Marsh.  (Ky.), 
268 ;  Kegler  v.  MIUb,  Mart.  &  Y.  (Tenn.),  426 ;  Shelby  v. 
Chiyy  11  Wheat.,  361 ;  Brent  v.  Chapman^  6  Cranch,  868. 

The  statute  of  Virginia,  1  Revised  Code,  (ed.  1819,)  p.  481, 
§  48,  declares  the  estate  of  the  life-tenant  forfeited  by  a 
i^moval  of  slaves  out  of  the  state. 

Assuming  the  removal  to  have  occurred  as  stated  in  the 
bill,  then  the  title  to  Lavinia  was,  by  the  forfeiture,  immedi- 
ately divested  out  of  Sarah  Nutt ;  and  the  party  in  remainder 
might  forthwith  have  maintained  detinue  for  the  slave,  r^^^  mm 
WTlkins  V.  *De8pard,  5  T.  R.,  112 ;  RobeHs  v.  Withered,  L  ^  " 
5  Mod.,  193 ;  S.  C,  12  Id.,  92,  and  cases  there  cited.  Also 
reported  in  1  Salk.,  225,  by  the  name  of  Roberts  v.  WetheralL 

The  statute  of  limitation,  in  case  of  a  contingency,  runs 
from  the  time  the  contingency  happens.  Fenton  v.  JEmblers, 
1  W.  BL,  854.  So  of  usury, — ^it  begins  to  run  the  instant  the 
money  is  paid.  6  Bac.  Abr.  (Gwillim's  ed.,  1844),  872.  And 
in  actions  for  taking  insufficient  bail,  from  the  return  of  non 
est  inventus  on  the  execution  against  the  principal.     Id.,  p.  373. 

As  soon  as  a  trust  ceases,  action  accrues,  and  the  statute 
begins  to  run.  Oreen  v.  Johnson,  3  Gill  &  J.  (Md.),  389. 
Trover  is  barred  after  six  years,  though  the  plaintiff  was  igno- 
rant of  the  conversion,  the  defendant  not  having  committed 
any  fraud  to  prevent  the  plaintiff's  earlier  knowledge.  Ghran- 
get  V.  &eorge,  7  Dowl.  &  Ry.,  729. 

If  an  executor  in  trust  for  another  neglects  to  bring  his 
action  within  the  time  prescribed  by  the  statute,  the  cestui  que 
trust  or  residuary  legatee  will  be  barred.  Wych  v.  JSast  Mdia 
Co.,  8  P.  Wms.,  809. 

The  statute  runs  in  favor  of  disseisors  and  tortfeasors. 
Harrison  v.  Harrison  et  al.,  1  Call  (Va.),  top  page  872,  side 
page  428. 

In  all  cases  of  concurrent  jurisdiction  at  law  and  in  equity, 
the  statute  of  limitations  is  equally  obligatory  in  each  court 
8  Story  Eq.  Jur.,  §§  1520  and  1520  a;  6  Bac.  Abr .  386. 
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This  is  nothing  more  than  an  action  of  detinue  in  the  form 
of  a  suit  in  equity. 

The  lapse  of  time,  and  gross  laches  of  the  parties  claiming 
in  remainder,  should  of  itself  be  a  complete  defence  to  the 
claim. 

The  bill  is  multifaribus.  On  this  point  it  is  only  necessary 
to  cite  1  Dan.  Oh.  Pr.,  pp.  488  to  461  inclusive,  and  the  cases 
there  cited. 

Note. — Extract  from  1  Revised  Code  of  Virginia,  (ed.  1819,) 
p.  481,  §  48 : — "  If  any  person  or  persons  possessed  of  a  life 
estate  in  any  slave  or  slaves  shall  remove,  or  voluntarily  per- 
mit to  be  removed,  out  of  this  commonwealth  such  slave  or 
slaves,  or  any  of  their  increase,  without  the  consent  of  him  or 
her  in  reversion  or  remainder,  such  person  or  persons  shall  for- 
feit every  such  slave  or  slaves  so  removed,  and  the  full  value 
thereof,  unto  the  person  or  persons  that  shall  have  the  rever- 
sion or  remainder  thereof,  any  law,  custom,  or  usage  to  the 
contrary  notwithstanding.' 


» 


Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  the  Circuit  Court  of  the  District  of 
Columbia,  and  County  of  Alexandria. 

*1781  *^^^  ^^^^  ^^^  fil^d  ^7  ^I^^  administrator  of  Thomas 
-I  H.  McClanahan  against  the  defendants,  to  obtain  pos- 
session of  Lavinia,  a  slave,  together  with  three  children,  Bet- 
sey, Polly,  and  Maria,  and  several  grandchildren,  which  had 
been  bequeathed  by  Elizabeth  Edwards  to  Sarah  Nutt,  her 
daughter,  for  life,  and  after  her  decease  to  Elizabeth  F.  Nutt, 
a  granddaughter,  the  wife  of  the  complainant's  intestate. 
Elizabeth,  the  granddaughter,  died,  leaving  the  intestate,  her 
husband,  surviving,  who  died  also,  leaving  Sarah,  the  life- 
tenant,  surviving.     The  latter  died  in  1840. 

The  complainant  took  out  letters  of  administration  on  the 
estate  of  the  husband,  September  9,  1889,  and  afterwards 
upon  the  estate  of  Elizabeth,  the  wife,  on  the  9th  of  Novem- 
ber, 1840,  and  filed  this  bill  in  April,  1845,  claiming  that  the 
property  and  right  to  the  possession  of  the  slaves  bequeathed 
to  the  wife  in  remainder  became  complete  in  him,  as  the 
representative  of  the  estate  of  the  husband,  on  the  death  of 
the  life-tenant. 

The  defendants  demurred  to  the  bill,  and  several  grounds  of 
objection  have  been  taken  under  the  demurrer. 

1.  That  there  is  no  averment  that  the  executors  of  Mrs. 

Edwards  assented  to  the  legacy  to  the  granddaughter,  so  as  to 

vest  the   property  in  the  legatee,  and  enable  the  pereonal 

representative  to  bring  the   suit.     Hainton  v.  JZoZi,  1  Call 
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(Va.),  188;    Smith  and    Wife  v.    Tovme's   Administrator^  4 
Munf.  (Va.),  191. 

The  whole  of  the  personal  estate  of  the  testator  devolyes 
upon  the  execntor ;  and  it  is  his  duty  to  apply  it,  in  the  first 
place,  to  the  payment  of  the  dehts  of  the  deceased ;  and  he  is 
responsible  to  the  creditors  for  the  satisfaction  of  their 
demands  to  the  extent  of  the  whole  estate,  without  regard  to 
the  testator's  having,  by  the  will,  directed  that  a  portion  of  it 
shall  be  applied  to  other  purposes.  Hence  the  necessity  that 
the  legatee,  whether  general  or  specific,  and  whether  of  chat- 
tels real  or  personal,  must  first  obtain  the  executor's  assent  to 
the  legacy  before  his  title  can  become  perfect.  He  has  no 
authority  to  take  possession  of  the  legacy  without  such  assent, 
although  the  testator  by  the  will  expressly  direct  that  he  shall 
do  so ;  for,  if  this  were  permitted,  a  testator  might  appoint  all 
his  e£Fects  to  be  thus  taken,  in  fraud  of  his  creditors.  2  Wms. 
on  Exec,  p.  843,  ch.  4,  §  8,  and  cases  there  cited. 

But  the  law  has  prescribed  no  particular  form  by  which  the 
assent  of  the  executor  shall  be  given,  and  it  may  be,  therefore, 
either  express  or  implied.  It  may  be  inferred  from  indirect 
expressions  or  particular  acts ;  and  such  constructive  permis- 
sion shall  be  equally  available.  An  assent  to  the  interest  of 
the  tenant  for  life  in  a  chattel  will  inure  to  vest  the  rikyja 
interest  of  the  ^remainder,  and  e  converse^  as  both  con-  ^ 
stitute  but  one  estate.  So  an  assent  to  a  bequest  of  a  lease 
for  years  carries  with  it  an  assent  to  a  condition  or  contin- 
gency annexed  to  it ;  and  it  may  be  implied  from  the  posses- 
sion of  the  subject  bequeathed  by  the  legatee  for  any  con- 
siderable length  of  time.     Id.,  p.  847,  and  cases. 

The  bill,  in  this  case,  contains  an  averment  of  the  possession 
of  the  subject  of  the  legacy  by  the  life-tenant,  in  pursuance  of 
the  bequest  in  the  will,  and  which  is  admitted  by  the  demurrer ; 
and,  upon  the  principles  above  stated,  lays  a  sufficient  founda* 
tion  for  the  presumption,  that  the  possession  was  taken  with 
the  assent  of  the  executors, — a  presumption  of  law  from  the 
facts  admitted,  and  which  assent  inured  to  the  benefit  of  the 
remainder-man.  Tliis  ground  of  objection  is  not,  therefore, 
well  taken. 

2«  The  next  objection  is,  that  the  complainant  has  shown 
no  title  to  the  slaves  in  question,  upon  the  face  of  the  bill. 

Because  the  interest  in  the  remainder  did  not  vest  in  the 
intestate,  the  husband,  before  his  death,  so  as  to  make  the 
property  a  part  of  the  assets  of  his  estate,  to  be  administered 
upon  by  his  personal  representative.  He  survived  Elizabeth, 
his  wife,  the  legatee  in  remainder,  but  died  before  the  life- 
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tenant,  and  therefore  had  not,  and  could  not  have,  reduoed  tiie 
subject  of  the  legacy  into  possession  in  his  lifetime. 

This  question  is  to  be  determined  upon  the  laws  of  the  state 
of  Virginia ;  and,  on  looking  into  the  course  of  the  decisions  of 
the  courts  in  that  state,  it  will  be  found  that  the  interest  of  the 
husband  in  the  wife's  remainder  of  this  species  of  property  is 
placed  upon  the  footing  of  an  interest  in  a  chose  in  action  of 
the  wife,  which  vests  in  the  husband,  if  he  survives,  subject  to 
be  reduoed  to  possession  by  him,  if  living  at  the  termination 
of  the  life  estate,  and  if  not,  by  his  legal  representative,  as  a 
part  of  his  personal  estate.  Dade  v.  Alexander^  1  Wash.  (Va.), 
80 ;  Wallace  et  ux.  v.  Taliaferro  et  ux,,  2  Call.  (Va.),  447,  470, 
471,  490 ;  Upshato  v.  Upshaw  et  al,  2  Hen.  &  M.  (Va.),  881, 
889;  Hendren  v.  Oolgin,  4  Munf.  (Va.),  281,  284,  286;  Wade 
V.  Boxlet/^  ^(?.,  5  Leigh.  (Va.),  442. 

In  a  very  early  case  in  the  Court  of  Appeals,  Dade  v.  Alex- 
ander^  decided  in  1791,  it  was  resolved,  a  feme  sole  being 
entitled  to  slaves  in  remainder  or  reversion,  and  afterwards 
marrying,  and  dying  before  the  determination  of  the  particular 
estate,  the  riffht  vests  in  the  husband.  The  president  (Pen- 
dleton) stated,  that  this  was  the  constant  decision  of  the  old 
General  Court  from  the  year  1658  to  the  Revolution,  and  has 
*1801  ^^^^  been  confirmed  in  this  court,  in  the  cases  of  Sneed 
-I  V.  DrummoThd^  *and  Hord  v.  Upshaw^  and  that  it  had 
become  a  fixed  and  settled  rule  of  property.  The  case  of 
W%de  V.  Boaiey^  ^c,  decided  in  1884,  affirmed  the  same  prin- 
ciple. There  the  question  was  between  the  surviving  husband 
and  the  children  of  the  deceased  wife,  as  to  the  slaves  in 
remainder,  the  wife  having  died  before  the  life-tenant.  The 
court  held  the  wife  took  a  vested  remainder  in  the  slaves, 
which  at  her  doath  devolved  to  her  husband,  and  not  to  the 
children. 

There  is  some  question  in  the  books  whether  the  husband 
can  bring  a  suit  in  his  own  name,  or,  in  case  of  his  death,  a 
suit  can  be  brought  in  the  name  of  his  personal  representative, 
to  reduce  to  possession  this  species  of  property  after  the 
termination  of  the  life  interest ;  or  whether  he  or  the  personal 
representative,  as  the  case  may  be,  is  not  bound  to  take  out 
letters  of  administration  upon  the  estate  of  the  wife,  and  bring 
the  action  as  such  administrator. 

That  the  husband,  and,  in  case  of  his  death,  his  personal 
representative,  are  entitled  to  administration  in  preference  to 
the  next  of  kin  to  the  wife,  was  expressly  decided  in  tiie  case 
of  Hendren  v.  Colgin^  already  referred  to. 

In  the  case  of  Chicheiter's  Exec,  v.  Vois'i  AdvCr^  1  Munf. 
(Va.),  98,  Judge  Tucker  expressed  tlie  opinion,  that,  in  equity, 
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letters  of  administration  upon  the  estate  of  the  wife  mrere 
unnecessary ;  and  he  referred  to  several  authorities  in  BnglaBcL, 
in  support  of  the  position,  and  especially  the  case  of  Elliot  v. 
Cdllier,  8  Atk.,  628;  S.  C,  1  Wils.,  168;  S.  C,,  1  Vem.,  16. 
See  also  Squih  v.  Fyw,  1  P.  Wms.,  878,  880,  881 ;  Harg.,  note 
to  Co.  Lit.,  861 ;  Whitaher  v.  Whitaker,  6  Johns.  (N.  Y),  112, 
117, 118. 

The  cases  of  Dade  v.  Alexander^  BoUnsan  v.  Broeh^  Brum* 
mand  v.  Sneed^  and  Wade  v.  Boodey^  ^c.^  already  referred  to, 
are  cases  in  which  the  administration  on  the  wife's  estate  seems 
to  have  ioeen  dispensed  with. 

The  usual  course,  however,  is  to  take  out  letteiB ;  though  it 
is  difficult  to  assign  a  reason  for  the  requirement;  except, 
perhaps,  to  give  the  creditors  of  the  wife  a  remedy,  as  the 
surviving  husband  is  liable  for  her  debts  in  this  representative 
character  to  the  extent  of  her  assets.  (^Heard  v.  Star^fard^ 
Oases  Temp.  Talb.,  178 ;  8  P.  Wms.,  409;  2  Wms.  on  Exec, 
1088,  1084;  Gregory  v.  Lochyer,  6  Mad.,  90.)  These  are 
limited  to  her  personal  estate,  which  continued  in  action,  and 
unrecovered  at  her  death.  Beyond  this  he  is  not  responsible, 
after  her  decease,  no  matter  what  may  have  been  the  estate 
received  by  her.  (2  Wms.  on  Exec,  1084 ;  Went.  Off.  Exec, 
S69 ;  and  cases  before  cited.) 

In  this  case  the  complainant  took  out  letters  of  r«-i  o-i 
administration  *upon  the  estate  of  Elizabeth,  the  wife,  ^ 
which  are  referred  to  in  the  bill,  as  well  as  the  letters  upon 
the  estate  of  the  husband;  but  there  is  no  averment  of  a 
claim  to  the  possession  of  the  slaves  in  that  right,  the  claim 
being  placed  exclusively  upon  his  right  as  administrator  of 
the  husband.  The  bill  is,  probably,  defective  for  want  of  this 
averment ;  but  as  it  is  defective  upon  another  ground,  whicii 
we  shall  presently  state,  it  is  unnecessary  to  express  a  defini- 
tive opinion  upon  this  one. 

The  will  of  Elizabeth  Edwards  bequeathed  to  Sarah  Nutt, 
her  daughter,  the  slave  Lavinia,  together  with  her  futuiie 
increase,  during  her  life,  and,  at  her  death,  to  Elizabeth,  >the 
granddaughter,  the  wife  of  the  intestate,  and  to  her  heirs  for 
ever.  And  the  daughter,  before  the  termination  oi  the  life 
estate,  and  after  the  slave  came  into  her  possession,  sold  her 
to  one  Nicholas  F.  Blacklock,  residing  in  the  city  of  Alexaji- 
dria,  since  deceased,  leaving  a  widow  and  three  children. 
These  children  and  the  husband  of  one  of  the  daaghtess  Are 
made  defendants,  and  also  the  husband  of  the  only  living 
child  of  George  Coleman,  who,  it  is  charged,  purohaaea 
Betoey,  one  of  the  children  of  Lavinia,  and  WAlham  D.  Natt, 
\m  admimstigator.     These  comprise  all  the  defendants. 
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The  bill  prays  that  the  defendants  may  be  decreed  to  make 
restitution  of  the  slave  Lavinia,  her  children  and  grandchil- 
dren, and  also  to  make  compensation  for  the  services  of  the 
same  since  the  right  of  the  intestate  accrued ;  and,  further, 
that  they  discover  the  numbers  and  names  of  the  children  and 
grandchildren,  and  the  person  or  persons  in  whose  possession 
they  are,  or  who  own  or  claim  them,  or  either  of  them ;  and 
also  various  other  facts  and  circumstances  tending  to  establish 
the  title  of  the  complainant  to  Lavinia,  and  her  increase, 
which  it  is  not  material  further  to  notice. 

The  ground  of  objection  upon  the  demurrer,  in  this  part  of 
the  case,  is,  that  there  is  no  direct  or  positive  averment  in  the 
bill  that  the  defendants,  or  either  of  them,  have  any  interest 
in  the  slaves  in  question,  or  that  the  slaves  themselves  are  in 
their  possession,  or  under  their  control,  or  in  the  possession  or 
under  the  control  of  either  of  them ;  and  which  ground  of 
objection,  we  are  of  opinion,  is  well  taken,  and  fatal  to  the 
relief  prayed  for. 

There  is  not  only  no  direct  averment  of  possession  or  con- 
trol, but  the  contrary  appears  upon  the  face  of  the  bill.  It  is 
charged  that  Lavinia  and  her  daughter  Maria  reside  in  the 
town  of  Alexandria,  and  go  out  to  service,  accounting  there- 
for to  the  family  of  Nicholas  F.  Blacklock,  for  and  in  behalf 
of  the  widow,  who  is  not  a  party  to  the  bill ;  that  Polly  and 
♦1821  ^®^  children  *reside  in  the  city  of  Washington,  with 
-'  persons  unknown ;  and  that  Betsey  and  her  children 
are  either  in  the  actual  possession  of  Richard  Davis,  the  hus- 
band of  the  daughter  of  George  Coleman,  deceased,  or  under 
the  control  of  William  D.  Nutt,  his  administrator. 

Possession  is  thus  shown  to  be  out  of  the  defendants,  with 
the  exception  of  Betsey  and  her  children,  who  are  stated,  as 
we  have  seen,  to  be  either  in  the  possession  of  Davis,  or  under 
the  control  of  Nutt. 

It  is  apparent,  therefore,  upon  the  face  of  the  bill,  that  the 
complainant  has  set  forth  no  title  to  relief  against  these 
defendants,  or  either  of  them,  whatever  may  be  the  right 
which  he  has  shown  to  the  slaves  themselves;  as  it  is  not 
averred  that  they  or  either  of  them  have  any  interest  in  the 
slaves,  the  subject-matter  of  the  suit,  or  that  they  are  in  any 
way  liable  to  account  to  him  for  the  same,  or  chargeable  for 
their  services. 

The  purchase  of  Lavinia,  by  Blacklock,  of  the  life-tenant, 
was  lawful,  and  vested  in  him  the  title  and  right  to  her  ser- 
vice and  increase,  until  the  termination  of  that  estate,  in  1840. 
The  sale  by  him  of  Betsey  to  Coleman  was  also  lawful ;  and 
whether  or  not  the  others  continued  in  the  family  and  be- 
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longed  to  him  at  his  decease,  and  passed  to  the  widow  and 
children,  as  part  of  his  estate,  is  nowhere  stated  in  the  bill. 

There  is  no  averment  that  the  children,  who  are  made 
defendants,  took  any  interest  in  them  at  his  decease,  as  his 
heirs,  next  of  kin,  or  legatees ;  and,  as  we  have  already  stated, 
not  even  so  much  as  possession.  The  only  allegation  in  this 
respect  is,  **  that,  since  the  sale  to  Blacklock  by  Mrs.  Nutt, 
the  said  Lavinia  has  had  a  numerous  increase,  to  wit,  children 
and  grandchildren,  most  of  whom  have  been  sold,  or  other- 
wise disposed  of,  as  your  orator  is  informed,  and  believes ; 
and  that  some  of  them  are  now  going  at  large,  or  are  in  the 
possession  of  the  family  of  the  said  Blacklock;'*  but  in 
the  possession  of  what  members  of  the  family,  or  whether 
in  the  possession  of  any  of  those  who  are  made  defendants, 
are  matters  left  altogether  to  conjecture  and  surmise. 

The  same  vagueness  and  uncertainty  exist  in  respect  to  the 
charges  against  the  other  defendants. 

There  is  no  averment  that  Betsey  and  her  children  belonged 
to  Coleman  at  his  decease,  and  passed  to  his  widow  and  chil- 
dren, or  that  they  had  any  interest  in  the  same,  the  only  alle- 
gation, in  this  respect,  being,  that  they  are  said  to  be  in  the 
possession  of  Davis,  the  son-in-law,  or  under  the  control  of 
Nutt,  the  administrator. 

The  radical  vice  in  the  bill  is,  that  no  case  is  made  [*188 
out  *against  these  defendants,  or  either  of  them, — ^no 
foundation  laid  creating  a  liability,  legal  or  equitable,  to  deliver 
the  slaves  to  the  complainant,  or  to  account  for  their  value 
or  services ;  they  seem  to  have  been  made  parties,  one  and 
all,  as  witnesses  to  establish  a  supposed  right  of  the  intestate 
to  the  property,  under  the  idea  that,  from  their  connection 
with  the  families  of  the  former  owners  of  the  life  interest, 
they  might  be  able  to  give  some  information  on  the  subject. 
(Story's  Eq.  PL,  §8  284,  244,  246,  510,  519;  Cooper's  PL,  41, 
42 ;  2  Johns.  Ch.,  418.) 

There  are  other  objections  taken  to  the  relief  sought  in  this 
form,  which  are  worthy  of  consideration ;  but  as  the  ground 
above  stated  disposes  of  the  case,  it  is  not  important  that  we 
should  examine  them. 

The  complainant  having,  in  our  judgment,  failed  to  set  forth 
any  foundation  for  relief,  the  right  to  the  discovery,  which  is 
claimed  as  incidental,  of  course  niils  with  it.  (Story's  Eq.  PL, 
S  812  and  note ;  17  Maine,  404 ;  8  Edw.,  107 ;  8  Beav.,  284.) 

The  decree  below  must  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  this 
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iBcord  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Alexan- 
dria,  and  was  argued  by  counsel ;  on  consideration  whereof,  it 
is  now  here  ordered,  adjudged,  and  decreed  by  this  court,  that 
the  decree  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed,  with  costs. 


Chablottb  Taylob,  by  James  M.  Walkbb,  hbb  nbxt 
FBiBiq>,  Appellant,  v.  Jambs  Taylor,  Julia  Scab- 

BOBOUOH,    GrODFBEY   BaBNSLBY   AND    JULIA,    HIS  WjPB, 

Joseph   Scabbobough   and   William    Scabboboitgh, 
JEtoBEBT  M.   Goodwin,   Nobman   Wallace,  and  An- 

DBBW  T.  Mn.T.EB. 


A.  deed  from  a  female  child,  Just  of  age,  and  living  with  her  parents,  made  to 
a  trustee  for  the  benefit  of  one  of  those  parents,  founded  on  no  real  con- 
sideration, executed  under  the  influence  of  misrepresentation  by  the  i>arents, 
and  containing  in  its  preamble  a  recital  of  false  statemoits,  ordered  to  be 
set  aside,  and  the  property  reoonveyed  to  the  grantor.  ^ 

The  principles  upon  which  a  court  of  equity  interferes  to  protect  persons 
from  widue  and  improper  influences  examined  and  stated. 


^  A  deed  will  not  be  set  aside  on  the  woman  to  her  brother,  with  whom  she 

ground  of  fraud,  unless  it  be  proved  resided,  executed  in   the  confidence 

beyond  a  reasonable  doubt.    PfieUi-  that  the  brother  would  deal  justly  with 

plcice  V.  SayleSy  4  Mason,  812.  her,  was  set  aside  for  great  inadequacy 

A  deed  to  a  i>arent,  by  a  child  just  of  consideration, 
come  of  age,  is  prima  fade  valid,  and       In  the  recent  English  case  of  Kemp- 

the  burden  of  proving  undue  influence  son  v.  Ashbee,  L.  K.  10,  Gh.  Gas.  15, 

or  fraud,  is  on  the  party  attacking  it.  two  bonds  issued  by  a  young  woman, 

Sullivan  v.  Sullivan,  21  Law  Bep.,  living  at  the  time  with  her  mother  and 

631 ;  Beehling  v.  By  era,  94  Pa.  St.,  316.  8tep-iathei^-K>ne,  at  the  age  of  twenty- 

ikMaUettY.  CoUina,  10  How.,  174,  one,  as  surety  for  her  step-fathers 

releases  obtained  for  an  inadequate  debt,  and  the  other,  at  the  age  of 

consideration,  from  heirs  just  come  of  twenty-nine,  to  secure  the  amount  of 

age,  who  were  poor  and  ignorant  of  a  judgment  recovered  on  the   first 

their  rights,  were  set  aside.  bond, — were  set  aside  as  against  her. 

In  MiUer  v.  Simonda,  5  Mo.  App,,  on  the  ground  that  she  Im  acted  in 

33,  a  gift  of  valuable  property  was  the  transaction  without  independent 

made  %  a  motherless  girl  of  twenty-  advice;  one  of  the  justices  observing 

,  to  her  father  who  had  been  her  that  the  court  had  endeavored  to  pre- 

lian.     The  court  set  aside  the  vent  persons  subject  to  influence  fropi 

I,  treating  her  legal  term  of  disa-  being  induced  to  enter  into  transact 

bility  as  extended,  on  proof  that  her  tions  without  advice  of  that  kH>d.  •  S.  P. 

habits  of  submission  to  her  father  re-  Davia  v.  Dunne^  46  Iowa,  684;  Bankin 

mained  unchanged.  v.  Patton,  65  Mo.,  378;  MiUer  v.  Si- 

In  ThanvUm  v.  Ogden,  3  Yr.  (N.  J. ),  monda,  72  Mo.,  660. 
^^tt,  a  oonveyanoe  by  an  unmarried 
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Tms*  was  am  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Greorgia,  sitting  as  a  coart  of  equity. 

*The  bill  was  filed  in  the  Circuit  Court  by  Charlotte  rm-toA 
Taylor,  formerly  Charlotte  Scarborough,  a  resident  of  ^ 
the  state  of  New  Jersey,  to  set  aside  a  deed  which  she  alleged 
had  been  obtained  from  her  in  an  illegal  and  fraudulent  man- 
ner. The  defendants  were  James  Taylor,  her  husband,  some 
of  the  members  of  her  family,  Robert  M.  Goodwin,  who  had 
become  the  trustee  under  the  deed  after  the  death  of  William 
Taylor,  the  original  trustee,  and  Wallace  and  Miller,  who 
were  the  executors  of  William  Taylor,  the  original  trustee. 

Prior  to  the  year  1819,  William  Scarborough,  a  merchant 
residine  in  Savannah,  became  embarrassed  in  nis  affairs,  and 
on  the  oth  of  June  in  that  year  executed  a  mortgage  for  the 
purpose  of  securing  his  indorsers  upon  certain  notes;  the 
indoFsers  being  Andrew  Low  and  Company,  and  William 
Taylor.  The  firm  of  Andrew  Low  and  Company  was  com- 
posed of  Andrew  Low,  Robert  Isaac  (who  had  married  Wil- 
liam Scarborough's  sister),  and  James  McHenry. 

The  property  mortgaged  consisted  of  certain  stocks  and 
real  estate,  amongst  which  was  the  following  lot : — '^  All  that 
lot  of  land,  and  the  buildings  and  improvements  thereon, 
situated,  lyin^,  and  being  in  the  city  of  Savannah  aforesaid, 
bounded  on  the  east  by  West  Broad  street,  on  the  south  by  a 
•street  or  lane  thirty  feet  wide,  and  on  the  west  and  south  by 
the  lots  contiguous  to  the  same,  containing  ninety  feet  in 
front,  and  being  the  lot  and  buildings  opposite  Mr.  Daniel 
Hotdbkiss,  and  recently  erected  by  the  said  William  Scar- 
borough.*' 

On  the  next  day,  namely,  the  6th  of  June,  1819,  Soar- 
borough  confessed  a  judgment  in  favor  of  Andrew  Low  for 
•87,584.60. 

On  the  18th  of  May,  1820,  Scarboroi^h  executed  a  deed  in 
fee  simple  of  the  above-described  property  to  Robert  Isaac. 

On  the  16th  of  November,  1820,  Scarborough  was  dift- 
oharged  as  an  insolvent  debtor  by  the  Chatham  County  Inferior 
Court. 

On  the  2d  of  January,  1825,  a  sale  of  Scarborough's  furni- 
tnre  took  place  by  the  marshal,  under  an  execution  which  had 
been  issued  by  virtue  of  a  judgment  obtained  aeainst  him 
by  Andrew  Low.  The  property  was  all  purchased  by  Isaac, 
according  to  the  following  schedule.  It  is  inserted  here  for 
the  purpose  of  being  compared  with  the  inventory  r«i  05 
which  was  taken  of  Isaac's  property  after  his  ^deaflki  ■- 
and  which  wiD  be  stated  in  its  proper  place. 
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Andrew  Low  v.  William  Scabbobough. — MdrshoTM  8dU%, 

Purehaier.  Tuesday^  2d  January^  1826. 

R.  Isaao,  Esq.    To  famiture  in  room  No.  1  (dining),  9600.00 

««  passage,  No.  2       .        200.00 

M  dining-room,  No.  8,     .  600.00 

"  lai^er  do.  No. 4,  .      860.00 

^  np-etairs  passi^,  6,  clock 

«*  and  lamp,      .        .    60.00 

•*  bed-room.  No.  1,    .       110.00 

«  **  No.  2,         .  100.00 

«•  "  No.  8,    .         60.00 

••  **         No.4,         .    76.00 

**  "         No.  6,    .         80.00 

kitchen  furniture,  •        •        .     26.00 

silver  ware,        ....       400.00 

carriage  and  eig,    ....  260.00 

pair  carriage  norses,  •        .        •       200.00 

saddle  horse,  •        •        •        .    80.00 


•2,940.00 


In  February,  1826,  an  agreement  was  made  amongst  the 
partners  oonstitutiiig  the  nrm  of  A.  Low  and  Company,  by 
which  the  house  and  lot,  which  had  been  mortgaged  to  the 
firm,  and  afterwards  conveyed  to  Isaac,  was  to  be  held  as  the 
separate  and  individual  property  of  Isaac,  upon  his  paying  to 
the  firm  the  sum  of  $20,000. 

On  the  26th  of  August,  1827,  Isaac  made  his  will,  which 
contained  the  following  clause : — 

*^  Seventh.  Item,  I  give  and  bequeathe  unto  my  beloved 
niece,  Charlotte  Scarborough,  all  my  right,  title,  and  interest 
in  and  to  the  lot,  dwelling-house,  and  all  other  improvements 
thereon,  which  formerly  belonged  to  her  father,  William  Scar- 
borough, on  West  Broad  street,  in  the  city  of  Savannah, 
known  in  the  plan  of  said  city  as  lot  No.  ,  together  also 
with  the  plate,  furniture  of  all  kinds,  books  and  prints,  all 
which  were  purchased  and  paid  for  at  marshal's  sales  by  me." 

On  the  16th  of  October,  1827,  Isaac  died. 

Eight  persons  were  named  in  the  will  as  executors,  but  only 
three  acted,  viz.,  William  Scarborough,  William  Taylor,  and 
Norman  Wallace,  to  whom  letters  testamentary  were  granted 
on  the  17th  of  January,  1828. 

On  the  9th  of  January,  1828,  the  will  was  proved,  and  on  the 

*1861  ^^^^  ^^^'  ^^^*'  10th,  Charlotte  Scarborough,  the 

J  niece  *and  devisee  of  the  deceased,  addressed  the  fol- 
lowing letter  to  her  father,  William  Scarborough. 
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**My  bvbr-honobed  Fatheb, — From  a  sense  of  my 
unworthiness,  I  am  convinced  that  the  love  my  dear  uncle 
bore  me,  and  which  dictated  his  bequest  to  me  in  his  last  will, 
would  not,  could  he  now  see  my  conduct,  condemn  me  for 
pursuing  the  feelings  of  a  heart  strongly  and  sincerely  devoted 
in  affection  to  the  members  of  my  family.  Having  arrived  at 
an  age  when  I  may  with  impunity  legally  make  a  transfer  of 
that  which  has  been  so  generously  placed  at  my  discretion,  I 
unhesitatingly  follow  this  course  of  conduct,  unbiased  by  any 
control  whatsoever ;  and  in  the  liberty  I  am  now  using,  I  am 
acting  by  my  own  free  will,  dictated  by  my  feelings  alone, 
and  unknown  to  any  person.  Thus,  then,  I  most  emphatically 
transfer  all  my  right  to  the  said  property  (the  gift  of  my  ever- 
lamented  uncle)  to  my  beloved  mother,  to  be  used  and  enjoyed 
as  her  unquestionable  right,  during  her  lifetime ;  and  at  her 
death  and  yours,  to  be  equally  divided  between  my  sisters, 
brothers,  and  myself^  my  right  operating  in  no  manner  in  my 
favor  to  the  exclusion  of  the  other  members  of  our  family. 

**  In  thus  making  a  transfer  of  the  said  property,  I  trust  my 
muoh-loved  parent  will  acknowledge  one  slight  proof  of  my 
gratitude  for  all  his  numerous  kindnesses  lavished  on  me. 
Most  thankful  do  I  feel  for  being  made  the  simple  instrument 
of  accomplishing  the  will  of  him  who  has  so  kindly  and  gen- 
erously placed  his  confidence  in  me  ;  and  in  acting  thus,  con- 
vince the  world  that  my  devoted  affection  for  him  was  pure, 
disinterested,  and  unbiased  by  any  future  expectation. 

'^I  am,  dear  Sir,  your  most  affectionate  and  grateful 
daughter,  Chablottb  D.  Soabbobough. 

''  Savannah,  Jamiary  lO^A,  1 828." 

On  the  22d  of  January,  1828,  Charlotte  executed  the  deed 
which  it  was  the  object  of  the  present  suit  to  set  aside.  It 
recited  a  proposed  marriage  settlement  of  1806,  and  then 
proceeded  as  follows: — 

**  And  whereas,  from  neglect,  the  said  deed  was  not  recorded 
in  Chatham  county  and  state  of  Georgia,  and  whereas,  in  the 
year  1819,  the  said  William  Scarborough  having  failed  in 
trade,  and  some  doubts  having  been  suggested  as  to  the 
validity  of  the  said  marriage  settlement,  from  the  omission 
to  record  the  same  as  aforesaid,  the  said  William  Scarborough 
did,  in  consequence  of  such  doubt,  transfer  and  convey  all  his 
right,  title,  and  interest,  if  any  remained  to  him,  in  and  to  the 
ai^resaid  named  and  described  lots  of  land,  to  his  prin-  r«ioi7 
oipal  creditor,  ^Robert  Isaac,  of  Savannah,  his  heirs  and  ^ 
aisigns,  in  part  satisfaction  of  his  debt ;  and  whereas  the  said 
Robert  Isaac  hath  recently  departed  this  life,  leaving  a  last 
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will  and  testament,  whereby  he  bequeathed  and  devised  to  the 
said  Charlotte  Scarborough,  his  niece,  all  his  right,  title,  and 
interest  in  the  said  lots  of  land,  the  dwelling-house  and  im- 
prorements  thereon,  together  with  the  plate,  furniture  of  all 
kinds,  books  and  prints,  therein,  which  were  purchased  by  the 
said  Robert  at  marshal's  sales,  in  the  city  of  Savannah,  which 
said  last  will  and  testament  has  been  duly  proved  before  the 
Court  of  Ordinary  of  Chatham  County ;  and  whereas  the  said 
Charlotte  Scarborough,  to  whom  the  aforesaid  devise  was 
made,  being  of  lawful  age,  and  being  desirous  of  conveying 
or  carrying  the  said  marriage  settlement  into  effect,  according 
to  the  original  intention  of  the  parties  thereto,  hath  deter- 
mined to  convey  all  her  right,  title,  and  interest  in  said  prop- 
erty in  trust  for  that  purpose.  Now,  this  indenture  witnesseth, 
that  the  said  Charlotte,  in  consideration  of  the  premises,  and 
from  natural  love  and  affection  for  her  said  beloved  mother, 
Julia  Scarborough,  and  her  sisters  and  brothers,  and  also  in 
consideration  of  the  sum  of  one  dollar,  to  her  in  hand  paid  by 
the  said  William  Taylor  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  hath  granted,  bargained,  and  sold, 
released,  conveyed,  and  confirmed,  and  by  these  presents  doth 
grant,  bargain,  and  sell,  release,  convey,  and  confirm,  unto  the 
said  William  Taylor,  his  heirs  and  assigns,  all  her  right,  title, 
and  interest  in  and  to  the  said  lots  of  land  herem  before 
described  and  set  forth,  together  with  the  buildings  and 
improvements  thereon,  with  the  appurtenances,  and  together 
with  the  plate,  furniture  of  all  kinds,  books  and  prints,  herein 
before  referred  to ;  which  lots,  buildings,  improvements,  fur- 
niture, plate,  books  and  prints,  were  devised  to  her  by  the 
said  Robert  Isaac,  as  herein  before  set  forth.  To  have  and  to 
hold  the  said  lots  of  land,  with  the  other  premises  and  appur- 
tenances, unto  him,  the  said  William  Taylor,  his  heirs  and 
assigns ;  in  trust,  nevertheless,  to  and  for  the  use  of  the  said 
Julia  Scarborough,  wife  of  the  said  William  Scarborough,  for 
and  during  the  term  of  her  natural  life,  not  to  be  in  any  man- 
ner, or  by  any  means,  subject  to,  or  liable  for,  the  debts  of  the 
said  William  Scarborough,  her  said  husband ;  and  frmn  and 
after  the  decease  of  the  said  Julia  Scarborough,  then  in  far- 
ther trust  to  and  for  the  use  and  benefit  of  the  said  Charlotte 
Scarborough,  and  such  of  her  brothers  and  sisters,  children  of 
the  said  Julia,  as  shall  be  living  at  the  time  of  the  decease  of 
the  said  Julia  Scarboroufi^h,  equally  to  be  divided  between 
them,  share  and  share  alike." 

*18^1       ^^^  deed  then   contained  a-  covenant  for  further 
^  assurances,  *aud  was  executed  in  presence  of  Andrew 
Low  and  John  Quilmartin. 
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On  the  25th  of  January,  1828,  Scarborough,  as  a  qualified 
executor  of  the  estate  of  Isaac,  exhibited  an  inventory  to  the 
court,  from  which  the  following  is  an  extract : 

*'  In  the  house  formerly  the  property  of  Wm,  Scarborough, 
and  bought  by  Robert  Isaac  at  marshal's  sales,  as  per  his 
certified  copy. 

Furniture  in  room  No.  1, 9240.00 

passage.  No.  2, 205.00 

dining-room.  No.  3,    .         •         •         .  802.00 

large  dining-room.  No.  4,       .         .         .  494.00 

up-stairs  passage,  clock  and  lamp,      .  40.00 

bedroom  No.  1, 187.00 

bedroom  No.  2,           ....  90.00 

bedroom  No.  3, 12.00 

bedroom  No.  4,           ....  68.00 
bedroom  No.  5,  included  in  above. 

kitchen, 10.00 

Silverware,             426.00 

1  gig,  JIO,  carriage  destroyed  in  a  hurricane,     .         .  10.00 

1  set  China  (table),  $130,  1  lot  glass  ware,  $100,  230.00 

"  Petit  De  Vellers, 
W.  Rose,  \  Appraisers.^' 

J.  B.  Herbert, 


u 

C4 
U 
M 
M 
M 
U 

44 
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In  April,  1829,  Charlotte  Scarborough  married  James  Tay- 
lor, one  of  the  defendants  in  the  present  suit.  They  removed 
to  New  York  to  reside,  in  1836,  and  afterwards  to  New  Jersey, 
where  the  complainant  resided  at  the  institution  of  this  suit. 
Julia  Scarborough,  the  mother  of  the  complainant,  resided  in 
the  house  in  question,  at  and  after  the  execution  of  the  deed, 
as  did  William  Scarborough,  the  father,  with  occasional 
absences,  until  1835,  when  he  rented  it  to  Barnsley,  who  had 
married  one  of  his  daughters,  and  who  was  also  one  of  the 
defendants  in  the  present  suit. 

On  the  12th  of  June,  1838,  William  Scarborough  died. 

In  the  early  part  of  1840,  a  petition  was  filed  in  the  Supe- 
rior Court  of  Chatham  County,  in  the  names  of  the  difi^erent 
branches  of  the  Scarborough  family,  stating  the  death  of 
William  Taylor,  the  trustee  under  the  deed,  and  praying  that 
Robert  M.  Goodwin  might  be  appointed  in  his  place ;  which 
was  accordingly  done.  To  this  petition  the  name  of  Charlotte 
Taylor  was  signed  as  follows:  —  "For  Charlotte  Taylor, 
Joseph  Scarborough." 

*0n  the  4th  of  September,  1843,  Charlotte  Taylor  r#i  on 
filed  her  bill  against  all  the  parties  enumerated  in  the  '- 
commencement  of  this  statement. ' 
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It  reoited  the  devises  of  the  will,  stated  that  she  was  the 
niece  by  marriage  of  Robert  Isaac,  and  an  inmate  and  resident 
of  his  family,  with  whom  she  continued  to  reside  until  his 
death,  when  she  removed  to  the  residence  of  her  father  and 
mother,  being  the  house  devised  to  her  (the  oratrix)  by  the 
will.  It  then  averred,  that,  upon  her  return  to  the  family  of  her 
parents,  her  reception  was  harsh  and  unkind ;  that  she  was 
charged  with  having  dictated  to  the  testator,  Robert  Isaac,  the 
disposition  of  the  property,  with  ruining  the  prospects  of  the 
family,  and  breaking  the  heart  of  her  father.  The  bill  then 
proceeded  thus : — 

"  And  your  oratrix  further  showeth  unto  your  honors,  that 
day  after  day  your  oratrix's  situation  in  her  father's  family 
became  more  and  more  unpleasant  and  harassing,  in  conse- 
quence of  their  unkind  and,  as  your  oratrix  charges,  their  cruel 
treatment  of  her ;  that  your  oratrix  was  at  the  time  an  infant 
under  the  age  of  twenty-one  years,  having  been  born,  as  your 
oratrix  charges,  on  the  4th  day  of  August,  in  the  year  of  our 
Lord  1807;  that  your  oratrix  was  closely  watched  by  her 
father,  mother,  and  sisters,  secluded  from  society  and  the 
advice  of  friends,  and  even  denied  the  liberty  of  communica- 
ting with  the  defendant,  James  Taylor,  whom  your  oratrix  was 
then  under  an  engagement  to  marry ;  that  your  oratrix  was 
importuned  and  urged  by  her  mother,  with  the  advice  and 
countenance  of  her  father  to  relinquish  your  oratrix's  rights 
under  the  will  aforesaid,  and  to  settle  the  property  on  your 
oratrix,  her  mother,  brothers,  and  sisters ;  and  with  the  view 
of  effecting  this  object,  it  was  particularly  urged  that  the  said 
Robert  Isaac,  by  the  said  devise  and  bequest  in  the  seventh 
item  of  his  said  last  will  and  testament,  had  so  conveyed  the 
said  property,  believing  that  your  oratrix  would  divide  the 
same  in  the  manner  proposed  by  your  oratrix's  parents  as 
before  stated,  although  your  oratrix  at  the  time  knew  that 
the  said  Robert  Isaac  had,  for  a  considerable  time  preceding 
his  death,  borne  a  decided  antipathy  to  the  said  Julia  Scar- 
borough. 

**  And  your  oratrix  further  showeth  unto  your  honors,  that, 
when  in  answer  to  these  and  other  repeated  importunities 
most  unkindly  pressed  upon  your  oratrix,  your  oratrix  would 
hesitate  or  refuse  to  enter  into  and  yield  to  the  proposed 
arrangement,  your  oratrix's  reluctance  and  refusal  would  be 
ascribed  to  the  influence  of  the  said  James  Taylor,  who  was 
described  to  be  a  merciless,  grasping  man,  who  would  sacrifice 
any  thing  for  a  gain. 

•1901       *"-A.nd  your  oratrix  further  showeth  unto  your  hon- 
J  ors,  that  when  again,  in  reply  to  the  urgent  importu- 
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nity  of  the  said  Julia  Scarborough,  your  oratrix  inquired  of 
her  what  your  oratrix  should  do,  your  oratrix,  after  a  confer- 
ence between  the  said  Julia  and  William  Scarborough,  was 
informed  that  your  oratrix  should  address  a  letter  to  the  said 
William  Scarborough,  to  the  effect  that,  supposing  the  said 
Robert  Isaac  had  intended  the  property  should  be  divided 
between  your  oratrix,  her  mother,  sisters,  and  brothers,  your 
oratrix  wished  that  he,  the  said  William  Scarborough,  would 
consent  that  your  oratrix  should  so  have  the  property  dis- 
posed of  that  the  said  Julia  Scarborough  should  have  it  dur- 
ing her  life,  and  that  after  her  death  it  should  be  divided 
between  your  oratrix,  her  two  sisters  and  two  brothers. 

"  And  your  oratrix  further  showeth  unto  your  honors,  and 
expressly  chaises,  that  at  this  stage  of  the  matter  your  ora- 
trix sought  an  interview  with  the  said  James  Taylor,  and, 
after  relating  to  him  the  circumstances  above  detaUed,  asked 
his  opinion  and  advice  as  to  the  duty  of  your  oratrix  in  the 
premises,  and  that  his  reply  was,  in  substance,  that  individu- 
ally he  cared  nothing  about  the  course  your  oratrix  might 
pursue,  as  he  was  well  off,  and  that  he  would  never  meddle 
with  a  copper  of  the  value  of  the  property,  but  advised  your 
oratrix,  as  she  valued  her  own  interest,  not  to  yield  to  the 
arrangement  proposed  by  the  parents  of  your  oratrix. 

"  And  your  oratrix  further  showeth  unto  your  honors,  that 
at  the  time  referred  to  the  affairs  of  the  said  William  Scar- 
borough were  in  a  very  deranged  and  embarrassed  condition ; 
that  he  was  utterly  unable  to  pay  his  debts ;  and  that,  as  a 
consequence,  his  family  having  but  very  small  resources  inde- 

Sendently  of  him,  their  pecuniary  situation  was  pitiable  and 
istressing;  and  that,  urged  by  this  consideration,  by  the 
unhappiness  and  even  misery  which  your  oratrix  was  suffer- 
ing from  the  treatment  of  the  family  and  their  importunity, 
and  influenced,  too,  by  the  hope  that  her  marriage  with  the 
said  James  Taylor  might  thereby  receive  the  consent  of  her 
parents,  your  oratrix  finally  yielded,  and  wrote  the  letter  to 
her  father,  reciting,  in  substance,  as  your  oratrix  charges,  that 
the  said  Julia  and  William  Scarborough  were  to  have  the 
house,  furniture,  &c.,  during  their  lives,  and  that  at  their 
death  the  plate,  with  the  crest  of  the  family,  was  to  be  given 
to  your  oratrix's  brothers  as  their  share,  and  the  house  and 
lots  divided  between  your  oratrix  and  her  sisters.  Your  ora 
trix  charges  the  above  to  have  been  the  substance  of  the 
writing,  but  that  she  cannot  now  ascertain  the  particulars,  as 
the  original  draft,  which  was  kept  by  *your  oratrix,  r«iQi 
was  destroyed  by  fire  in  the  city  of  New  York  in  the  ^ 
year  1886/' 
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The  bill  then  proceeded  to  state  that  a  deed  was  drawn  up, 
which  she  signed,  without  reading  or  hearing  it  read ;  that,  so 
far  from  the  marriage  settlement  upon  her  mother  being  an 
inducement  to  the  execution  of  the  deed,  as  is  alleged,  she 
now  finds,  in  the  recital,  she  had  never  at  that  time  heard  of 
any  such  marriage  settlement ;  but,  on  the  contrary,  the  deed 
was  extorted  from  her  by  the  most  unfair  and  fraudulent 
means,  and  was  executed  by  her  as  the  price  of  peaoe  with 
her  father,  mother,  and  family. 

The  bill  then  stated  the  marriage  of  the  oratrix  with  James 
Taylor,  on  the  28th  of  April,  1829 ;  that  she  had,  soon  after- 
wards, used  all  the  means  in  her  power  to  convinoe  her  hus- 
band that  the  deed  was  fraudulent  and  invalid,  but  that  he 
objected  to  family  disputes  about  property,  and  averred  that 
his  own  individual  property  and  means  of  support  were  suf- 
ficient for  his  family.  It  then  stated  that  she  did  not  discover 
the  amount  of  injustice  which  had  been  practiced  upon  her 
until  the  year  1839,  when  she  discovered  that,  under  the  deed, 
in  case  she  died  before  her  mother,  her  children  would  be  cut 
off  from  all  share  in  the  property.  It  then  stated  the  death 
of  Taylor,  the  trustee,  and  the  appointment  of  Goodwin  in 
his  place,  and  averred  that  she  was  entirely  ignorant  of  the 
use  of  her  name,  which  was  signed  to  the  petition  without 
her  authority. 

The  bill  then  stated  that  Grodfrey  Bamsley  had  intermar- 
ried with  her  sister,  Julia  Scarborough,  and  resided  for  a  long 
time  in  the  house  in  question ;  that  he  had  committed  waste 
upon  the  goods  and  chattels  bequeathed  to  her  (the  oratrix), 
had  sold  or  otherwise  disposed  of  a  considerable  portion  of 
the  stock  of  liquors,  and  that  waste  had  also  been  committed 
by  Julia  Scarborough,  the  mother ;  that  Barnsley  knew  that 
the  oratrix  had  a  claim  to  the  personalty ;  that  she  had  applied 
to  Goodwin,  the  trustee,  to  come  to  an  account  with  her, 
which  he  had  refused  to  do. 

The  bill  then  contained  a  number  of  interrogatories  for  the 
defendants  to  answer;  prayed  that  the  deed  might  be  decreed 
fraudulent  and  void,  and  that  the  defendants  mieht  come  to 
an  account  with  her,  and  that  the  real  estate,  goods,  chattels, 
plate,  furniture,  goods,  prints,  rents,  and  profits,  might  be 
decreed  to  be  the  separate  property  of  the  oratrix,  not  subject 
to  the  debts  or  liable  to  the  creditors  of  her  husband,  James 
Taylor,  &c.,  &c. 

Sundry  intermediate  steps  were  taken  to  bring  the  defen- 

*ld21  ^^^^  ^^^  ^^^  court,  which  it  is  not  necessary  to  men- 

•^  tion.  At  *length  they  all  came  in  and  answered,  except 

Julia  Scarborough,   the    mother,  and    Joseph   Scarborougii» 
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against  which  two  parties  an  order  was  obtained,  taking  the 
bill  pro  canfesso, 

Robert  M.  Goodwin,  the  trustee,  filed  his  answer  on  the 
6th  of  November,  1848,  admitting  the  existence  of  the  trust 
deed,  and  that  it  was  under  his  control ;  and  stating  that  he 
consented  to  act  at  the  request  of  Horace  Sistare,  who  mar- 
ried the  complainant's  sister,  and  of  Joseph,  her  brother,  and 
that  he  supposed  he  was  acting  with  her  consent,  not  only 
because  her  brother  signed  her  name  to  the  petition  for  his 
appointment,  but  because,  in  conversations  with  her,  she 
never  expressed  the  least  objection  to  the  appointment.  That 
William  Taylor  left  no  accounts,  never  having  interfered 
with  the  property,  or  received  it  into  his  possession,  or  any 
of  the  rents,  issues,  or  profits,  the  same  being  left  in  the 
custody  or  possession  of  the  cestui  qiie  tmats  entitled  thereto. 
He  denies  that  the  trust  deed  was  made  by  compulsion  or 
undue  means,  or  that  it  was  made  by  her  when  under  age ; 
but,  on  the  contrary,  avers  that  the  same  was  made  freely  and 
voluntarily,  and  that  she  was  then  of  full  age,  as  would  more 
fully  appear  by  a  letter  written  by  her  to  her  father,  dated  10th 
January,  1828,  a  copy  of  which  he  annexed  to  his  answer. 

The  answer  of  the  executors  of  William  Taylor  was  filed 
6th  November,  1843,  and  states  that  they  do  not  believe  their 
testator  acted  as  trustee,  though  he  may  have  assented  to  the 
trusteeship ;  that  they  have  never  seen  any  account  of  his  as 
trustee,  and  do  not  believe  he  left  any ;  for  he  regarded  the 
matter  as  a  mere  family  arrangement,  and  left  every  thing  in 
the  hands  of  the  cestui  que  trusty  then  entitled  to  the  use  of 
the  same.  They  deny  the  right  of  the  complainant  to  call  on 
them  for  an  account  of  the  personal  property  conveyed  in 
trust,  because  by  the  trust  deed  Julia  Scarborough,  who  is 
still  living,  has  the  use  of  it  for  life ;  nor  can  they  give  any 
account  of  said  property,  or  the  rents  and  profits  of  the  real 
estate,  because  the  said  real  and  personal  property  never 
passed  into  the  hands  of  their  testator  in  his  lifetime^  nor  into 
their  control  or  possession  since  his  death,  but  had  always 
been  in  the  possession  and  management  of  Julia  Scarborough, 
the  cestui  que  trusty  entitled  to  the  same  under  the  deed. 

The  joint  answer  of  Godfrey  Barnsley  and  Julia,  his  wife, 
was  filed  19th  February,  1844,  and  in  substance  states  that 
the  complainant  always  called  her  mother's  house  her  home, 
and  lived  as  much  there  as  with  her  uncle ;  that  she  was  not 
an  infant  at  the  time  of  the  execution  of  the  deed,  having 
been  born  on  the  4th  of  August,  1806 ;  that  they  do  r«i  no 
not  know  of  any  *consideration  other  than  that  stated  ^ 
in  the  deed;  that  Julia  Scarborough  lived  on  the  premises  at 
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the  time  of  its  execution,  and  that  William  SoarboTongli 
sometimes  resided  in  Darien,  and  sometimes  on  the  premises, 
until  1888,  after  which  he  generally  resided  on  the  latter; 
and  that  complainant  never,  as  far  as  they  know,  pretended 
to  have  any  claim  thereto ;  and  as  late  as  April  or  May  last 
(1848),  when  defendant,  Julia  Barnsley,  in  consequence  of 
rumors  which  had  reached  her,  asked  complainant,  *Mf  it  was 
true,  as  she  had  been  informed,  that  she  (the  complainant) 
intended  to  attempt  to  set  aside  said  deed,''  she  stated,  ^^she 
had  no  such  intention."  They  deny,  as  utterl3»^  and  entirely 
untrue,  the  statement  of  the  complainant  of  unkind  treatment 
by  her  family,  and  never  heard  or  knew  of  any,  or  of  any 
importunity  or  coercion  used  towards  her  to  induce  her  to 
sign  the  deed ;  that  they  always  believed  the  execution  of  the 
deed  was  the  free,  voluntary  act  of  the  complainant,  and 
intended  to  fulfil  the  design  of  Robert  Isaac,  whose  title  they 
insist  is  more  than  doubtful,  in  consequence  of  the  marriage 
settlement  of  1806 ;  that  they  are  advised  that  the  said  deed 
was  and  is  valid,  as  between  the  parties  to  the  same,  and 
therefore  William  Scarborough  could  not  make  any  con- 
veyance to  Robert  Isaac ;  and  that  he  always  held  the  prem- 
ises subject  to  the  marriage  settlement,  and  that  they  have 
always  heard  it  in  the  family,  and  so  believe,  that  the  com- 
plainant executed  the  deed  freely  and  voluntarily,  with  a 
view  to  carry  out  the  wishes  and  intentions  of  her  uncle, 
which  would  otherwise  have  been  defeated.  They  further 
allege  that  no  marriage  settlement  between  the  complainant 
and  her  husband  was  ever  executed,  and  he  having  been 
recently  declared  bankrupt,  any  interest  which  she  may  have 
in  the  property,  or  any  claim  against  them,  belongs  to  the  said 
James  Taylor,  or  his  assignee  in  bankruptcy.  The  answer 
then  explains  the  defendant  Godfrey  Barnsley's  actings  and 
doings  with  respect  to  the  property. 

The  answer  of  James  Taylor,  the  husband  of  the  complain- 
ant, admitted  all  the  material  facts  charged  in  the  bill,  and 
stated  that  before  the  marriage  he  had  advised  her  not  to 
execute  the  deed,  believing,  ii*om  her  representations,  that 
she  was  unkindly  treated  by  the  family ;  that  he  had  been 
requested  by  William  Scarborough  to  be  a  witness  to  the 
execution  of  the  deed,  but  declined  to  be  so,  and  that  his 
belief  of  the  unhappy  situation  of  the  complainant  operated 
upon  him  in  a  great  measure  to  consummate  his  engaj?ement 
to  marry  her  twelve  months  prior  to  the  period  before  in< 
tended. 

Several  witnesses  were  examined  on  the  parts  of  the  oom- 
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glainant  and  defendants.    The  following  were  the  anainers  of 
the  subscribing  witnesses  to  the  deeo^  viz.,  Andrew 
Low  and  John  Guilmartin,  touching  its  execution.  [*194 

Andrew  Low:— 

^^To  the  fourth  direct  interrogatory  the  witness  answaring 
saith, — I  was  intimate  in  the  family  of  the  late  William  Scar- 
borough, both  before,  in,  and  after  1828 ;  I  was  a  subscribing 
witness  to  the  signing  of  the  deed,  and  after  it  was  signed  the 
complainant  expressed  to  me  that  she  was  then  satisned,  and 
was  glad  that  she  had  done  it,  or  words  to  that  effect. 

^^To  the  fifth  direct  interrogatory  the  witness  answering 
saith, — ^I  was  present,  as  stated  before,  at  the  execution  of  the 
deed ;  it  is  impossible,  at  this  distance  of  time,  to  remember 
all  that  then  transpired,  but  this  I  am  certain  of,  that  tiie 
complainant  knew  the  contents  of  the  deed,  and  approved  of 
it ;  in  fact,  as  I  have  before  said,  she  herself  told  me  so. 

^^To  the  fourth  cross-interrogatory  the  witness  answering 
saith, — ^I  became  acquainted  with  the  circumstances  I  have 
stated,  relative  to  the  property,  from  my  personal  intimacy 
with  William  Scarborough  and  his  family,  and  upon  my  con- 
nection in  business  with  the  late  Robert  Isaac.  I  was  a  sub- 
scribing witness  to  the  deed  at  the  instance  of  William  Soar- 
borough. 

^'To  the  fifth  cross-interrogrtory  the  witness  answering 
saith, — I  do  not  know  by  whom  the  deed  was  drawn;  the 
other  subscribing  witness  was  Mr.  Guilmartin ;  he  was  requested 
to  be  so  by  William  Scarborough.  There  was  a  change  of  one 
of  the  witnesses  of  the  deed,  in  consequence  of  James  Taylor, 
who  had  previously  arranged  to  be  a  witness,  declining  to  be 
so  after  his  arrival  at  William  Scarborough's  house,  For  that 
purpose.  I  do  not  remember  that  he  gave  any  reason  for 
declining.  The  parties  present,  when  the  deed  was  executed^ 
were  the  complainant's  rather  and  mother,  and  the  witnesses. 
I  did  not  see  or  hear  the  complainant  read  the  deed,  but  I 
was  then,  and  still  am,  satisfied  that  she  knew  tilie  contents, 
and  approved  of  it. 

^*To  the  sixth  cross-interrogatory  the  witness  answering 
saith, — ^I  do  not  recollect  the  question  being  put  to  the  com- 
plainant, whether  she  knew  the  contents  of  the  deed,  nor  do 
I  recollect  whether  any  consideration  money  was  offered ;  if 
there  was,  it  was  a  piece  of  coin,  probably  a  dollar,  in  the  usual 
way,  in  such  cases ;  I  think  I  was  in  William  Scarborough's 
house  about  two  hours  previous  to  signing  the  deed,  and  left 
soon  after. 

**  To  the  seventh  cross-interrogatory  the  witness  answering 
■aith, — James  Taylor,  now  the  husband  of  the  complainant, 

199 


194  SUPREME   COURT. 

Taylor  v.  Taylor  et  al. 

had  been  asked  by  Mr.  Scarborough  to  attest  the  deed  as  a 
*1  Qf>l  ^^^^^9  ^^^  ^^  consented  to  go  with  me  to  the  house 
^  for  that  purpose ;  *after  closing  our  place  of  business, 
I  asked  him  to  accompany  me  ;  he  said  he  would  soon  follow 
me,  which  he  did ;  he  did  not  express  himself  opposed  to  the 
execution  of  the  deed,  that  I  am  aware  of;  I  certainly  never 
heard  him.  It  was  not  known  or  understood  by  me,  that  he 
was  under  an  engagement  to  marry  the  complainant;  the  pre- 
yious  year  there  was  something  of  the  kind  spoken  of,  but  he 
and  the  complainant  had  disagreed,  and  I  was  given  to  believe 
that  it  was  all  broken  off.  At  the  dissolution  of  the  partner- 
ship of  Low,  Taylor  and  Company,  in  1884  or  1886,  James 
Taylor  was  largely  indebted  on  private  account  to  the  said 
firm ;  and  some  time  in  1885  I  granted  him  a  discharge  from 
the  said  debt,  in  consideration  of  his  giving  up  to  me  every 
description  of  property  belonging  to  himself  and  his  wife, 
except  his  household  furniture,  which  I  allowed  him  to  retain ; 
he  did  not  at  this  time  mention  to  me  that  he  or  his  wife  had 
any  claim  to  the  property  in  question,  or  I  should  have  claimed 
it  in  conformity  with  our  agreement.  I  had  never  heard  of 
his  making  any  claim  to  the  property  conveyed  by  the  said 
deed,  or  any  part  it,  until  advised  of  it  by  William  Robertson, 
under  date  of  the  16th  February,  1844." 

John  Guilmartin : — 

**  To  the  first  direct  interrogatory  the  witness  answers  and 
says,  that  his  name  and  handwriting  is  to  the  instrument  as  a 
witness,  and  that  he  subscribed  as  a  witness,  at  the  instance 
of  William  Scarborough,  the  deed  now  presented  to  him, 
being  the  original  deed  from  complainant  to  William  Taylor, 
in  trust. 

^^  To  the  second  direct  interrogatory  the  witness  answers 
and  says,  he  cannot  say  positively  he  does,  but  it  strikes  him 
that  there  was  a  question  or  two  asked  Miss  Charlotte  Scar- 
borough, viz.,  whether  it  was  with  a  free  will ;  he  does  not 
recollect  the  time ;  but  that  he  does  not  recollect  that  Andrew 
Low,  senior,  was  present  when  he  came  in ;  Mr.  Scarborough 
said  he  had  sent  for  witness,  as  such  to  a  deed  from  Miss 
Scarborough  to  her  mother,  of  property,  which  as  a  dutiful 
child  she  had  made.  Witness  asked  Miss  Scarborough  if  it 
was  her  voluntary  act.  Mr.  Low  replied,  that  witness  was 
called  in  to  witness  the  deed,  and  for  no  other  purpose ;  she 
did  not  read  the  deed,  or  hear  it  read  in  witness's  presence. 
It  was  executed  at  Mr.  Scarborough's  house,  in  West  Broad 
street." 

At  the  April  adjourned  term  of  1846,  the  cause  came  up 
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for  argument  before  the  Circuit  Court,  when  the  bill  was 
dismissed. 

The  complainant  appealed  to  this  court. 

It  was  argued  by  Mr,  Holmes^  for  the  appellant,  and  Mr, 
Johnson  (Attorney-feeneral),  for  the  appellee. 

^Mr.  Holmes  first  remarked  npon  the  lapse  of  time,  [MBB 
which  he  contended  was  not  sufficient  to  bar  a  recovery. 
8  Atk.,  558 ;  2  Eden,  285 ;  2  Story  Eq.,  §§  1520, 1521 ;  1  How., 
189 ;  4  Id.,  560. 

The  points  raised  by  the  pleadings  in  behalf  of  complainanti 
for  cancellation  of  the  deed,  were, — 

1.  Duress. 

2.  Want  of  consideration. 

8.  Fraud,  growing  out  of  the  relation  of  the  parlies  as  parent 
and  child,  trustee  and  cestui  que  trust. 

1.  Duress.  (^Mr,  Holmes  commented  upon  the  evidence  in 
the  case,  to  establish  this.) 

2.  Want  of  consideration.  It  is  admitted  that  mere  inade- 
quacy of  price  is  not  of  itself  a  distinct  ground  of  relief  in 
equity.  But,  under  peculiar  circumstances,  it  may  amount  to 
such  fraud  as  will  be  relieved  against.  1  Story  Eq.,  §  246 ; 
1  Dessaus  (S.  C),  651 ;  11  Wheat.,  124. 

8.  The  relation  of  the  parties ;  and 

1st.  Of  parent  and  child.  All  contracts  and  conveyances, 
whereby  benefits  are  secured  by  children  to  their  parents,  are 
objects  of  jealou8y.  1  Storj-  Eq.  Jur.,  §  310 ;  2  Atk.,  85, 268 ; 
4  Wash.  C.  C,  897;  12  Pet.,  258;  2  Johns.  (N.  Y.)  Ch.,  252. 

2d.  The  relation  of  trustee  and  cestui  que  trust.  Taylor,  the 
grantee  in  trust,  and  Scarborough,  were  two  of  the  executors 
of  the  will  of  Isaac.  The  will  was  proved  only  five  days 
before  the  execution  of  the  deed.  Executors  are  trustees  for 
legatees.  1  P.  Wms.,  544,  576 ;  1  Story  Eq.,  §  822 ;  7  Ves., 
166 ;  1  Story  Eq.,  §  423 ;  10  Pet.,  689. 

Both  executors  and  ordinaiy  trustees  are  prohibited  by  the 
rules  of  courts  of  equity,  from  considerations  of  general  policy, 
from  dealing  with  those  whose  interests  are  intrusted,  during 
the  continuance  of  the  fiduciary  relation.  1  Story  Eq.,  §§  821, 
822 ;  Hatch  v.  Hatch,  9  Ves.,  292 ;  1  Johns.  (N.  Y.)  Ch.,  497, 
620 ;  4  Id.,  803 ;  7  Id.,  174 ;  Lewin  on  Trustees,  876 ;  Willis 
on  Trustees,  168 ;  Fonbl.  Eq.,  book  2,  §  7,  and  notes;  1  Madd. 
Ch.,  110  et  sea.;  2  Id.,  132;  Sugd.  i)ii  Vend.,  421  to  486; 
Womdey  v.  Wormley,  8  Wheat,  421;  1  Pet.  C.  C,  864;  4 
Dessaus  (S.  C),  654 ;  Ex  parte  Bennett,  10  Ves.,  881, 885, 886 
Uld.,  91,  278;  18  Id.,  47. 
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The  case  of  Hatch  v.  Eatch^  9  Yes.,  292,  proves  that  the 
mle  of  prohibition  extends  to  conveyances  without  considera- 
tion of  money,  as  for  friendship,  kindness,  and  regard,  &c.,  &c. 
And  it  is  settled  in  Ex  parte  Bennett^  10  Yes.,  898,  that,  in 
order  to  set  aside  the  sale,  it  is  not  necessary  to  show  that 
the  trustee  has  made  any  advantage.  And  see  1  Story 
Eq.,  §  322. 

*1971  *The  conduct  of  the  executors  having  been  a  breach 
-'  of  trust,  it  is  unnecessary  to  consider  the  distinction,  if 
any  really  exists,  between  actual  and  constructive  fraud. 
There  is  no  difference,  legally,  in  the  degree  of  the  fraud,  and 
the  distinction  is  between  the  same  kind  of  fraud,  one  sup- 
ported by  evidence  of  actual  imposition,  and  the  other  being 
inferred  from  circumstances.  In  neither  case  does  the  court 
regard  the  morality  or  immorality  of  the  transaction.  Ex 
parte  Bennett^  10  Ves.,  898 ;  8  Wheat.,  468.  All  such  cases 
are  forbidden  by  "  the  morality  and  policy  of  the  law,  as  it  is 
administered  in  courts  of  equity.*'  Michoud  v.  Girod^  4 
How.,  508. 

The  whole  doctrine  on  this  subject  has  been  condensed  and 
illustrated  by  this  court  in  the  case  of  Michoud  v.  Oirod^  4 
How.,  508.  The  case  is  too  recent  to  require  any  particular 
examination.  There  the  executors,  being  themselves  co-heirs 
and  legatees,  bought  the  estate  of  their  testator  at  a  public 
sale  judicially  ordered,  denied  any  fraud  in  fact  or  intention, 
declared  that  the  purchases  were  rightfully  made  for  a  fair 
price,  and  yet  this  court  say,  in  reference  to  such  a  transac- 
tion, that  ^^  an  executor  or  administrator  is  in  equit}  a  trustee 
for  the  next  of  kin,  legatees,  and  creditors,  and  that  we  have 
been  unable  to  find  any  one  well-considered  decision,  with 
other  cases,  or  any  one  case  in  the  books,  to  sustain  the  right 
of  an  executor  to  become  the  purchaser  of  the  property  which 
he  represents,  or  any  portion  of  it,  though  he  has  done  so  for 
a  fair  price,  without  fraud,  at  a  public  sale."  Id.,  668,  567. 
This  language  covers  the  whole  ground  contended  for,  though 
the  purchase  in  that  case  having  been  per  irUerpoaitam  perso- 
nam was  the  reason,  probably,  why  the  court  declared  that  it 
^'  carries  fraud  on  the  face  of  it."  And  in  the  same  case  this 
court,  commenting  upon  Davoue  v.  Fanning^  said, — "The 
inquiry  in  such  a  case  is  .lut  whether  there  was  or  was  not 
fraud  in  fact.  The  purchase  is  void,  and  will  be  set  aside  at 
the  instance  of  the  cestui  que  trusty  and  a  re-sale  ordered,  on 
the  ground  of  the  temptation  to  abuse,  and  of  the  danger  of 
imposition  inaccessible  to  the  eye  of  the  court."     Id.,  557. 

It  would  be  difficult  in  principle  to  recognize  a  distinction 
between  Davoue  v.  Fanning  and  the  case  at  bar.     In  that  case 
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%  purchase  was  made  per  interpositam  personam  for  the  wife  of 
the  executor ;  here  a  voluntary  conveyance  (by  which  is  meant 
a  conveyance  without  consideration)  is  taken  to  one  executor 
for  the  benefit  of  the  wife  of  another, — that  is,  for  the  benefit 
of  that  other,  and  who  himself  procured  the  conveyance  to  be 
made.  If  Scarborough  had  taken  the  conveyance  directly  to 
himself,  or  through  Taylor,  the  executor,  for  his  own  r«;i  qo 
benefit,  *such  a  transaction  could  not  stand.  Will  it  ■- 
be  permitted  to  stand,  his  wife  being  the  eestui  que  trttst  for 
life? 

(iUr.  Holmes  then  argued  that  the  marriage  settlement, 
which  was  stated  in  the  deed  to  be  one  of  the  considerations 
thereof,  had  been  treated  by  all  parties  for  a  lon^  time  as  a 
void  instrument ;  and  then  proceeded  to  examine  the  doctrine 
of  estoppel  as  applicable  to  the  case.) 

If,  then,  for  any  of  the  reasons  assigned, — duress,  the  rela- 
tion of  the  parties,  fraud  actual  or  constructive, — the  deed  of 
complainant  cannot  be  upheld  as  a  family  compromise,  be- 
tween which  and  the  present  case  there  is  not  the  least 
analogy,  the  question  then  recurs,  To  what  relief  is  com- 
plainant entitled? 

1.  She  is  Entitled  to  have  the  deed  cancelled. 

2.  To  an  account  of  the  personal  property,  and 

8.  To  an  account  of  the  rents  and  profits  of  the  real  estate 
from  the  executors  of  William  Taylor,  the  trustee,  and 

4.  To  a  settlement  of  the  entire  fund  upon  trustees  for  her 
separate  use  during  life,  and  after  her  death  to  her  children, 
or  such  other  equitable  settlement  as  the  court  may  decree. 

Mr.  JoJmson^  for  the  appellees,  contended, — 

I.  That,  as  it  is  now  admitted  that  complainant  was  of  age 
at  the  time  the  deed  of  22d  January,  1828,  was  executed  by 
her  to  William  Taylor,  the  character  of  the  said  deed  takes  it 
out  of  the  principles  by  which,  in  certain  cases,  deeds  are  in 
equity  considered  void,  because  of  the  relations  of  the  parties 
to  the  same.  Pratt  v.  Barker^  1  Sim.,  1 ;  2  Cond.  Eng.  Gh., 
1 ;  Hunter  v.  Atkins,  8  Id.,  808,  818,  821 ;  TendrU  v.  Smith, 
2  Atk.,  85;  Mannent  v.  Banning,  2  Eiq.  Cas.  Abr.,  282;  Smith 
v.  Low,  1  Atk.,  490 ;  Oory  v.  Corjf,  1  Ves.  Sr.,  19 ;  Brown  v. 
OarUr,  5  Ves.,  876 ;  Hotchkis  v.  Dickson,  2  Bligh,  848 ;  Twedr 
dell  V.  Tweddell,  11  Cond.  Eng.  Ch.,  1-8;  Jenkim  v.  Pye, 
12  Pet.,  241,  258. 

II.  That  if  the  deed  was  at  any  time  within  such  principle, 
the  long  acquiescence,  with  knowledge,  deprive  the  grantor  of 
the  right  to  avoid  it  on  that  ground.  Peck  v.  Randau^  1  Johns. 
;N.  Y.),  166;  Mooers  v.   White,  6  Jolms.  (N.  Y  ),  Ch.,  872- 
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2  Story  Eq.,  736 ;  Elmendorff  v.  Taylor,  10  Wheat.,  168, 169, 
171 ;  Bank  of  United  StateB  v.  Danieh,  12  Pet,  32 ;  Foster  v. 
Hodgson,  19  Ves.,  185 ;  Qregory  v.  Gregory,  Coop.,  201 ;  Pre- 
vost  V.  Gh'atz,  6  Wheat.,  497. 

III.  That  there  is  no  evidence  of  duress  in  fact,  or  of  undue 
influence,  or  of  fraud ;  that  the  deed  was  in  all  respects  a  fair 
and  proper  deed,  being  supported  by  the  consideration  of  love 
*1QQ1  ^"^  affection;  and  if  that  of  itself  was  not  sufficient, 
J  it  is  valid  *by  reason  of  the  marriage  contract  between 
the  father  and  mother  of  the  complainant,  of  the  18th  April, 
1805,  which  was  omitted  to  be  recorded  in  Georgia,  where  the 
property  lay. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  object  of  the  complainant  below,  (the  appellant  here,) 
as  disclosed  in  her  bill,  is  to  vacate  the  deed,  executed  on  the 
22d  day  of  January,  1828,  by  her  before  her  marriage,  con- 
veying to  William  Taylor  in  trust  for  the  use  of  the  mother  of 
the  grantor  for  life,  (exempt  from  the  debts  of  her  father,) 
and  after  the  death  of  her  father  and  mother,  for  the  use  in 
equal  portions  of  the  said  grantor,  and  of  her  brothers  and 
sisters,  all  the  property  real  and  personal  which  was  given  to 
the  said  grantor  by  the  will  of  her  uncle  Robert  Isaac,  whose 
will  is  made  an  exhibit  in  the  cause  and  referred  to  in  the  deed. 

The  grounds  on  which  this  deed  is  impeached  are  the  fol- 
lowing:— ^that  it  was  founded  on  no  real  consideration;  was 
executed  during  the  nonage  of  the  complainant,  and  whilst 
she  was  living  m  the  family  of  her  parents ;  that  it  was  ex- 
torted from  her  by  false  representations,  both  as  to  her  filial 
duties,  and  her  rights  to  the  property  left  her  by  her  uncle ; 
and  of  extreme  urgency  and  harsh  treatment  on  the  part  of 
her  parents,  to  procure  its  execution ;  and  of  the  hope,  by  a 
compliance  with  their  importunities,  of  reconciling  her  parents 
to  her  marriage  with  her  husband,  which  marriage  they  had 
theretofore  opposed.  The  objection  of  nonage  must  be  sur- 
rendered in  this  investigation,  it  being  ascertained  that  the 
complainant  was  some  few  months  over  majority  when  the  deed 
was  executed.  The  other  allegations,  as  resting  upon  the 
proofs  in  the  cause,  and  upon  the  law  as  applicable  to  them, 
remain  for  consideration. 

The  rules  of  law  supposed  to  control  the  contracts  of  parties 
who  do  not  stand  upon  a  perfect  equality,  but  who  deal  at  a 
disadvantage  on  the  one  side,  whether  applicable  to  the  rela- 
tions of  parent  and  child,  trustee  and  ceatui  que  trust,  attorney 
and  client,  or  principal  and  agent,  have  been  laid  down  in 
various  cases  in  the  courts  both  of  England  and  of  our  own 
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country.  To  trace  these  rules  to  the  several  cases  by  which 
they  have  been  propounded  would  be  an  undertaking  rather  of 
curiosity,  than  of  necessity  or  usefulness  here,  as  the  extent  to 
which  this  court  has  applied  them,  or  is  disposed  to  apply  them 
in  cases  resembling  the  present,  maybe  found  within  a  familiar 
and  direct  range  of  inquiiy.  They  are  aptly  exemplified  by 
the  late  Justice  Story,  in  his  treatise  on  Equity  Jurisprudence, 
Vol.  I.,  §  307,  where,  speaking  of  frauds  which  "  arise  from 
some  peculiar  confidence  or  fiduciary  relation  between 
the  parties,"  *he  remarks, — "In  this  class  of  cases 
there  is  often  found  some  intermixture  of  deceit,  imposition, 
overreaching,  unconscionable  advantage,  or  other  mark  of 
direct  and  positive  fraud.  But  the  principle  on  which  courts 
of  equity  act  in  regard  thereto  stands  independent  of  any 
such  ingredients,  upon  a  motive  of  public  policy ;  and  it  is 
designed  in  some  degree  as  a  protection  to  the  parties  against 
the  effects  of  overweening  confidence  and  self-delusion,  and 
the  infirmities  of  hasty  and  precipitate  judgment.  These 
courts  will  therefore  often  interfere  in  such  cases,  where,  but 
for  such  peculiar  relations,  they  would  wholly  abstain  from 
granting  relief,  or  grant  it  in  a  very  modified  and  abstemious 
manner."  He  proceeds,  §  308, — "  It  is  undoubtedly  true,  that 
it  is  not  upon  the  feelings  which  a  delicate  and  honorable  man 
must  experience,  nor  upon  any  notion  of  discretion,  to  prevent 
a  voluntary  gift  or  other  act  of  a  man  whereby  he  strips  him- 
self of  his  property,  that  courts  of  equity  have  deemed  them- 
selves at  liberty  to  interpose  in  cases  of  this  sort.  They  do  not 
sit,  or  affect  to  sit,  in  judgment  upon  cases  as  custodes  moruniy 
enforcing  the  strict  rules  of  morality.  But  they  do  sit  to 
enforce  what  has  not  inaptly  been  called  a  technical  morality. 
If  confidence  is  reposed,  it  must  be  faithfully  acted  upon,  and 
preserved  from  any  intermixture  of  imposition.  If  influence 
is  acquired,  it  must  be  kept  free  from  the  taint  of  selfish  inter- 
ests, and  cunning,  and  overreaching  bargains.  If  the  means  of 
personal  control  are  given,  they  must  be  always  restrained  to 
purposes  of  good  faith  and  personal  good.  Courts  of  equity 
will  not,  therefore,  arrest  or  set  aside  an  act  or  contract, 
merely  because  a  man  of  more  honor  would  not  have  entered 
into  it.  There  must  be  some  relation  between  the  parties 
which  compels  the  one  to  make  a  full  discoveiy  to  the  other, 
or  to  abstain  from  aU  selfish  projects.  But  when  such  a  rela- 
tion does  exist,  courts  of  equity,  acting  upon  this  superin- 
duced ground,  in  aid  of  general  morals,  will  not  suffer  one 
party,  standing  in  a  situation  of  which  he  can  avail  himself 
against  the  other,  to  derive  advantage  from  that  circumstance." 
Applying  the  principles  thus  annunciated  and  drawn  from  an 
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extensive  collection  of  the  English  cases  to  the  relation  of 
parent  and  child,  and  to  transactions  occurring  in  that  rela- 
tion, the  same  author  remarks,  §  309, — "  The  natural  and  just 
influence  which  a  parent  has  over  a  child  renders  it  peculiarly 
important  for  courts  of  justice  to  watch  over  and  protect  the 
interests  of  the  latter ;  and  therefore  all  contracts  and  con- 
veyances, whereby  benefits  are  secured  by  children  to  their 
parents,  are  objects  of  jealousy,  and  if  they  are  not  entered 
moMi  ^^  vnth  scrupulous  good  faith,  and  are  not  reasonable 
^  under  the  circumstances,  they  will  *be  set  aside,  unless 
third  persons  have  acquired  an  interest  under  them.'' 

The  same  principle  has  been  clearly  put  bjr  Justice  Wash- 
ington, in  the  case  of  Slocum  and  Wife  v.  marahaUy  2  Wash. 
C.  C,  400,  where,  in  stating  that  case,  he  remarks, — "  The 
grantor,  a  young  lady  who  from  her  birth  had  not  but  on 
one  occasion  left  the  roof  of  her  father, — Abound  to  him  by  the 
strong  ties  of  filial  affection, — accustomed  to  repose  in  his 
advice  and  opinion  the  most  unbounded  confidence,  and  to 
consider  his  request  ever  as  equivalent  to  a  command, — ^i» 
informed  by  him  that  a  certain  portion  of  her  property  had 
been  conveyed  to  him  by  her  mother,  but  that  the  same,  from 
some  legal  objection,  had  failed  to  .take  effect.  She  is  then 
requested  to  confirm  this  title,  and  at  the  same  time  is  assured 
by  her  father,  that  his  design  in  obtaining  this  confirmation  is 
to  promote  her  interest  as  well  as  his  own.  She  reflects  upon 
the  proposal,  and,  influenced  by  the  double  motive  of  pro* 
moting  her  own  interest  and  that  of  her  father,  and  of  fulfilling 
the  intentions  of  her  dead  mother,  she  makes  the  conveyance. 
He  proceeds, — '^  A  transaction  attended  by  such  circumstances 
will  naturally  excite  the  suspicions  of  a  court  of  equity."  It 
has  been  insisted  that,  for  the  principles  just  stated,  the 
sanction  of  this  court  cannot  be  avouched ;  but  that,  on  the 
contrary,  they  have  been  weakened,  if  not  rejected,  by  the 
doctrines  ruled  in  the  case  of  Jenkins  v.  Py«,  12  Pet.,  241. 
The  peculiar  features  of  the  last-named  case,  which  may  in 
some  respects  distinguish  it  from  the  one  now  under  consid- 
eration, and  be  thought  to  bring  it  less  obviously  within  the 
principles  above  stated,  need  not  be  pointed  out;  but  we 
inquire  what  are  in  truth  the  doctrines  ruled  in  the  case  in 
12  Pet. ;  and  whether  they  are  not  substantially,  nay  literally, 
those  propounded  by  Justices  Story  and  Washington.  In  the 
case  of  Jenkins  v.  Pye^  this  court  refuse  to  adopt  the  rule 
which  they  said  had  in  the  argument  been  assumed  as  the 
doctrine  of  the  English  chancery,  viz.,  that  a  deed  from  a  child 
to  a  parent  should,  upon  considerations  of  public  policy  aria- 
ing  from  the  relation  of  the  parties,  be  deemed  void.  They 
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deny^  indeed,  that  this  is  the  jnst  interpretation  of  the 
English  decisions  relied  on,  but  declare  that  all  the  leading 
cases  they  have  examined  are  accompanied  with  some  ingre- 
dient showing  undue  influence  exercised  by  the  parent,  ope- 
rating upon  the  fears  or  hopes  of  the  cluld ;  and  showing 
reasonable  grounds  to  presume,  that  the  act  was  not  perfectly 
free  and  voluntary  on  the  part  of  the  child.  But  the  court, 
whilst  they  deny  that  a  deed  from  a  child  to  a  parent  should 
primd  fade  be  held  ah%ohitely  void^  as  unequivocally  r«oAQ 
declare,  that  "  it  is  undoubtedly  *the  duty  of  courts  ^ 
of  equity  carefully  to  watch  and  examine  the  circumstances 
attending  transactions  of  this  kind,  when  brought  under 
review  before  them,  to  discover  if  any  undue  influence  has 
been  exercised  in  obtaining  the  conveyance."  Between  the 
doctrine  here  ruled  and  the  principles  stated  by  Justices  Story 
and  Washington,  no  difference.,  much  less  any  contradiction, 
can  be  perceived.  For  why  this  watchfulness,  thus  enjoined 
as  a  dvty^  this  severe  and  peculiar  scrutiny  as  applicable  to 
contracts  between  parent  and  child,  but  that  they  are  justly 
"  objects  of  jealousy,"  rendered  so  by  the  relation  of  the  con- 
tracting parties, — a  relation  aptly  and  naturally  productive  of 
powerml  influence  on  the  one  hand,  and  of  submission  on  the 
other, — subjectine  such  transactions  to  presumptions  never 
attaching  a  prion  to  contracts  between  parties  standing  upon 
a  perfect  equality. 

And  now  let  the  character  of  the  contract  under  considera- 
tion, and  of  the  circumstances  surrounding  the  execution  of 
that  contract,  be  subjected  to  the  test  rationally  and  justly 
imposed  by  the  rules  above  stated. 

This  is  a  contract  between  parent  and  child,  operating  by 
its  terms  exclusively  for  the  benefit  of  the  former,  and  to  the 
prejudice  of  the  latter ;  for  it  transferred  from  her  a  valuable 
interest,  bv  the  very  terms  of  the  transaction  admitted  to  be 
legallv  and  absolutely  hers,  and  by  the  same  terms  transferred 
it  without  the  shadow  of  an  equivalent  received  or  proffered ; 
and  for  which,  the  testimony  conclusively  shows,  none  could 
possibly  be  given.     Thus  far  the  provisions  of  the  contract. 

With  regard  to  the  circumstances  attending  and  surround- 
ing its  execution.  It  is  shown  that  the  grantor  in  this  deed, 
though  of  age,  had  little  more  than  attained  to  majority;  that 
she  was  living  in  the  house  with  her  parents, — ^her  only  home ; 
and  may  fairly  be  presumed  to  have  been  liable  to  the  influ- 
ence of  feelings  and  habits  which,  in  the  absence  of  contra- 
vening evidence,  would  control  the  dispositions  and  conduct 
of  a  youthful  female  thus  situated.  She  might  be  moulded 
Id  almost  any  thing,  in  compliance  with  the  earnest  wishes 
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(with  her  habitually  yielded  to  as  commands)  of  her  parents. 
Those  parents,  who  once  had  lived  in  afSuence  and  luxury, 
had,  with  all  the  habits  and  necessities  which  such  a  condition 
naturally  creates,  by  commercial  reverses  been  brought  to 
indigence  ;  from  the  date  of  the  purchase  by  Robert  Isaac  of 
the  property  in  dispute,  had  been  permitted  by  him  to  occupy 
and  enjoy  it.  In  fact,  it  was  apparently  their  only  means  of 
shelter  or  support.  In  this  state  of  the  family,  Robert  Isaac 
^QAo-i  by  his  will  bestowed  the  whole  of  this  property  upon 
-I  the  complainant ;  and  it  has  been  *argued  that,  with 
her  knowledge  of  the  situation  of  her  parents,  the  impulses  of 
filial  duty  and  affection  might  of  themselves  have  formed  a 
sufficient  groundwork  for  the  complainant's  conveyance. 
However  hazardous  it  might  be  to  prescribe,  as  a  rule  of 
right  or  of  property,  imperfect  obligations  which  the  law 
does  not  originally  enforce,  this  argument  can  be  deemed 
satisfactory  in  instances  only  in  which  the  motives  supposed 
to  enter  into  such  obligations  are  shown  to  have  been  free 
and  unconstrained  in  their  operation.  In  the  present  instance, 
too,  independently  of  the  influences  which  will  be  shown  to 
have  been  brought  to  bear  upon  the  transaction,  it  is  thought 
that  the  injunctions  of  filial  duty  and  affection  would  have 
demanded  something  less  than  the  surrender  of  all  possessed 
by  the  grantor ;  and  would  have  been  satisfied  with  a  con- 
cession, as  to  which  there  probably  would  never  have  existed 
a  difficulty, — one,  indeed,  that  seems  to  have  been  assented  to 
in  practice, — the  occupation  and  enjoyment  of  the  property 
during  their  lives,  by  the  parents  of  the  grantor.  Nay,  it 
would  seem  that  proper  parental  tenderness,  and  solicitude 
for  the  welfare  of  the  child,  or  the  true  principles  of  rectitude 
and  fairness,  would  have  permitted  nothing  beyond  this.  And 
in  the  estimate  of  motives  which  may  have  led  to  the  transac- 
tion under  review,  it  should  not  be  without  weight,  that  this 
same  filial  duty  and  affection,  however  commendable  in  them- 
selves, and  however  their  spontaneous  action  may  be  recog- 
nized and  binding,  strengthen  the  probability  of  their  being 
converted  into  means  of  wrong  and  oppression ;  and  this  very 
probability  it  is  which  challenges  the  duty  of  watchfulness 
and  jealousy  in  the  courts,  in  scanning  the  transactions  of 
those  whose  peculiar  situation  exposes  them  to  danger  from 
such  means. 

Immediately  after  the  death  of  Robert  Isaac,  it  seems  that 
the  various  appliances  designed  to  withdraw  from  the  com- 
plainant  the  uruits  of  the  bounty  of  her  affectionate  uncle  were 
put  into  strikingly  active  operation.  Directly  following  tne 
death  of  Isaac,  it  is  charged  in  the  bill,  came  the  urgency  of 
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the  complainant's  family,  and  their  reproaches  against  her  for 
having  intercepted,  as  they  said,  the  bounty  which  but  for  her 
would  have  flowed  to  the  family ;  and  for  having  dictated  to 
her  uncle  the  disposition  of  his  property;  thereby  having 
ruined  their  prospects,  and  broken  the  heart  of  complainant's 
father.  The  natural  effects  of  such  appeals  upon  the  feelings 
of  an  affectionate  and  sensitive  girl,  or  even  upon  a  spirit 
awake  to  the  impulses  of  pride  alone,  can  easily  be  compre- 
hended. Then,  as  is  alleged,  was  the  reluctance  of  the  com- 
plainant to  despoil  herself  of  her  property  ascribed  to  rmoQA 
the  avarice  of  her  intended  husband ;  *and  then,  too,  *- 
amidst  her  perplexity  and  distress,  upon  consultation  between 
both  her  parents,  was  suggested  to  her  the  device  of  a  letter 
from  her,  declaring  her  belief  of  the  wish  of  the  testator,  Isaac, 
to  bestow  the  property  for  the  benefit  of  the  family;  and  asking 
the  consent  of  the  father  of  the  complainant  to  a  settlement 
of  the  property  in  conformity  with  such  a  wish.  Although 
these  allegations  are  not  supported  by  direct  statements  of 
witnesses,  yet  the  intrinsic  evidence  flowing  from  other  con- 
duct of  the  parties  to  these  transactions,  and  that  presented 
by  the  written  documents  in  this  cause,  impart  to  the  above 
allegations  a  force  equal,  if  not  surpassing,  that  which  an 
explicit  narrative  by  witnesses  could  give  them.  And  here  it 
is  worthy  of  remark,  that  the  will  of  Robert  Isaac  contains  no 
expression  nor  hint  of  a  desire,  or  intention,  that  the  property 
should  go  according  to  the  supposition  assumed ;  or  according 
to  the  provisions  of  the  deed  subsequently  executed.  This 
circumstance  alone  should  be  one  of  controlling  influence, 
even  if  the  testator  could  be  regarded  as  a  person  of  a  capacity 
and  character  of  the  most  inferior  grade.  But  none  can  fail 
to  perceive,  from  the  proofs  in  this  cause,  that  the  testator  was 
a  man  of  intelligence  and  sagacity,  extensively  practised  in 
the  business  of  life.  He  strongly  declares  his  affection  for  his 
niece,  and  as  clearly  gives  to  her,  and  to  her  only,  the  property 
in  dispute.  What  room  is  here  for  assuming,  that  others,  and 
not  this  niece,  were  the  chief  ohjeots  of  his  bounty?  Such  an 
assumption  is  forbidden  by  every  rule  of  law,  or  of  common 
sense ;  it  goes  very  far,  of  itself,  to  stamp  with  fraud  and  con- 
trivance the  means  resorted  to  in  order  to  divert  that  bounty 
to  other  ends. 

We  will  next  consider  the  letter  (Exhibit  A,  filed  with  the 
answer  of  Goodwin)  addressed  by  the  complainant,  then  Char 
lotte  Scarborough,  to  her  father ;  concocted,  as  is  alleged  by 
the  complainant,  between  her  parents,  as  preparatory  and  intro 
ductory  to  the  wrong  about  to  be  consummated;  in  which 
letter  she  professes  her  readiness  and  her  desire  to  settle  the 
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bestow.  Taming  then  to  the  recitals  of  this  deed,  they  most 
be  regarded  as  wholly  irreconcilable  with  truth ;  and  especially 
with  that  uberrima  fides^  that  fullness  of  candor  and  fairness, 
required  in  transactions  between  parent  and  child;  transac- 
tions upon  their  face,  too,  operating  to  the  disadvantage  of 
the  latter.  This  deed  sets  out  a  marriage  contract  entered 
into  between  Scarborough  and  his  wife,  anterior  to  their  mar- 
riage, purporting  to  cover  a  portion  of  the  property  in  dispute ; 
*2071  ^^  states  the  failure  of  this  contract  by  reason  of 

-■  an  omission  to  record  it,  and  *proeeeds  to  declare,  that, 
some  doubts  having  been  suggested  as  to  the  validity  of  the 
said  marriage  settlement,  from  the  omission  to  record  the 
same,  the  said  William  Scarborough  did,  in  consequence  of 
such  doubts,  transfer  and  convey  all  his  right,  &C.,  to  the  said 
Robert  Isaac,  and  that  the  said  Isaac,  having  departed  this 
life,  had  left  this  property,  with  certain  personal  estate,  to  his 
niece  Charlotte  Scarborough;  and  that  she  to  whom  the 
devise  and  bequest  had  been  made,  being  desirous  of  carrying 
the  marriage  settlement  into  effect  according  to  the  original 
intent  of  the  parties,  had,  on  coming  of  age,  determined  to 
convey  all  her  right,  title,  and  interest  in  the  property  derived 
from  her  uncle,  K)r  that  purpose. 

The  deductions  from  these  recitals, — nay,  their  necessary 
meaning,  we  may  add,  their  literal  import, — are  these.  That 
the  conveyance  from  Scarborough  to  Isaac  was  with  the  sole 
view  of  effectuating  the  marriage  settlement,  and  of  curing 
any  defects  attributable  to  that  contract ;  that  Isaac  took  the 
property  clothed  with  this  trust,  and  for  no  consideration 
moving  from  himself;  and  vesting  in  him  an  absolute  title  or 
estate ;  that  his  devise  and  bequest  to  his  niece  were  purely 
to  secure  the  same  objects,  and  that  ihe^  fully  aware  of  all 
these  acts  and  intentions,  had,  as  soon  as  she  could  legally  do 
so,  determined  upon  their  accomplishment.  Such  are  the 
declarations  and  recitals  contained  in  this  deed ;  not  one  of 
which,  save  the  statement  of  a  project  of  a  marriage  settle- 
ment, that  is  not  by  the  evidence  on  the  record  shown  to  be 
palpably  false.  Thus,  if  we  look  to  the  deed  from  Scarbor- 
ough to  Isaac  of  the  18th  of  May,  1820, — to  the  agreement 
between  Isaac  and  McHenry  as  the  agent  of  A.  Low  &  Co., 
in  February,  1826, — ^and  to  that  between  Robert  Isaac  and 
Andrew  Low,  on  the  8th  of  March,  1827, — and  also  to  the 
return  of  the  marshal  of  the  sale  under  execution  of  the  per- 
sonal property  in  dispute,  we  find  that  Isaac  was  the  purchaser 
and  exclusive  owner  of  all  this  property,  for  a  pecuniary  con- 
sideration paid  by  him  of  nearly  twenty-three  thousand  dol- 
lars. Looking  next  from  the  recitals  of  this  deed  to  the  will 
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of  Robert  Isaac,  we  find  no  ambiguity,  no  declaration,  hint, 
or  implication  in  the  will  to  sustain  these  recitals ;  but  every 
thing  to  falsify  and  condemn  them.  We  there  see  clearly  the 
motive  of  the  testator ;  his  affection  for  his  favorite  niece,  and 
the  subjects  and  the  mode  with  and  by  which  he  designed  that 
his  affection  should  be  manifested.  He  gives  to  her,  clear  of 
all  trusts  or  encumbrances,  "  the  lot,  dwelling-house,  and  all 
other  improvements  thereon,  which  formerly  belonged  to  her 
father,  together  also  with  the  plate,  furniture  of  all  kinds, 
books  and  prints,  all  of  which  *were  purchased  and  r«oAQ 
paid  for  at  marshal's  sale  by  me."  If  this  clause  of  ^ 
the  will  were  shown  to  and  clearly  understood  by  the  com- 
plainant, it  is  difficult  to  conceive  how  it  could  be  made 
rationally  to  express  or  imply  a  duty  on  her  part  to  disrobe 
herself  of  this  bounty,  as  being  clearly  designed  for  others, 
and  not  for  herself.  The  conduct  of  these  persons,  Scarbor- 
ough and  Low,  and  of  Taylor,  who  was  named  as  trustee  both 
in  the  marriage  settlement  and  in  the  deed  from  Charlotte 
Scarborough,  lurnishes  convincing  evidence  of  the  light  in 
which  they  viewed  any  obligation  supposed  to  be  adhering  to 
this  property,  and  forming  a  binding  consideration,  either 
legal  or  moral,  for  the  deed  now  impugned ;  that  is,  an  obli 
gation  to  bestow  it,  in  conformity  with  the  stipulations  of  the 
marriage  contract.  But  it  may  be  naturally  asked,  if  this 
supposed  obligation  was  limited  to  Charlotte  Scarborough. 
Did  it  not,  if  existing  at  all,  extend  equally  to  her  father,  and 
to  the  trustee  in  the  settlement,  and  to  others  acquainted  or 
connected  with  that  contract  ?  In  a  moral  view,  at  least,  no 
difference  is  perceived  in  the  position  of  these  parties,  and  it 
is  not,  pretended  that  Charlotte  Scarborough  sustained  any 
legal  obligation  to  convey  away  this  property.  Yet  it  is  seen 
by  the  record,  that  William  Scarborough,  to  serve  his  conve- 
nience or  his  interest,  had  no  difficulty  in  subsequently  en- 
cumbering it  both  to  Low  and  to  Taylor,  the  trustee  in  the 
marriage  settlement,  or  in  subsequently  selling  it  out  and  out 
to  Isaac ;  and  that  this  same  trustee,  Taylor,  manifested  as 
little  scruple  for  the  sanctity  of  his  trust,  in  its  application 
for  his  own  benefit.  And  it  seems  to  us  to  be  a  most  preg* 
nant  state  of  facts  connected  with  this  deed,  that,  when  it 
was  to  be  executed,  Taylor  and  Low,  who  had  so  dealt  with 
this  property  as  to  be  necessarily  cognizant  of  the  falsehood 
of  the  recitals  it  contained,  were  carried  to  the  house  of  Scar- 
borough to  become,  the  first  the  trustee,  the  second  a  witness 
to  this  instrument.  The  other  witness  to  this  deed,  John 
Guilmartin,  seems  to  have  been  taken  under  the  stress  of 
nf'^ssity,  from  the  refusal  of  James  Taylor  to  attest  the  deed, 
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and  the  manner  in  which  the  transaction  impressed  itself  npon 
Guilmartin,  is  evinced  in  his  deposition,  in  which  he  says  that 
he  inquired  of  Miss  Scarborough  whether  this  deed  was  her 
voluntary  act,  but  was  permitted  to  have  no  answer  from  her, 
and  was  silenced  in  his  inquiries  by  the  remark  from  Low, 
that  the  witness  had  been  sent  for  to  attest  the  deed^  and  for 
no  other  puvpo»e.     This  witness  further  swears,  that  the  deed 
was  not  read  to  nor  by  the  grantor  in  his  presence.  He  states, 
moreover,  this  uncalled  for  remark  on  the  part  of  the  father 
*20Q1  (^^^^^^b  witness  was  not  permitted  to  obtain  informa- 
J  tion  *from  the  child), — that  he,  Scarborough,  had  sent 
for  the  witness  to  attest  **  a  deed  from  Miss  Scarborough  to 
her  mother,  tvhieh  as  a  dutiful  child  she  had  made.*^    Again, 
when  this  deed  from  Charlotte  Scarborough  was  to  be  proved, 
the  only  witness  to  its  execution  called  on  was  Andrew  Low; 
he  who  knew  that  its  recitals  were  inconsistent  with  truth,  he 
who  deemed  all  inquiry  about  the  willingness  of  the  grantor 
to  make  it  to  be  impertinent.    John  Guilmartin  was  passed 
by ;  he  might  have  revealed,  if  called,  circumstances  coeval 
with  the  transaction,  which  would  be  calculated  to  remove  or  to 
weaken  the  influence  of  seeming  acquiescence,  or  of  the  lapse  of 
time  ;  circumstances  which  time  alone,  in  the  absence  of  direct 
impeaching  testimony,  would  be  competent  entirely  to  cover 
up*    The  testimony  adduced  in  support  of  the  deed  from  the 
complainant  falls  far  short  of   the  object  for  which  it  was 
intended;  much  of  that  evidence,  too,  seems  to  have  been 
given  under  influences  necessarily  detracting  from  the  weight 
which  it  otherwise  might  have  had.    It  wholly  fails  to  counter- 
vail the  evidence  arising  from  the  statements  of  witnesses  on 
the  other  side ;  from  the  relative  positions  of  the  parties ;  and, 
more  than  all,  from  the  intrinsic  nature  and  force  of  the  docu- 
ments relied  on  both  by  plaintiff  and  defendants  in  the  court 
below.     From  a  careful  analysis  of  the  facts  and  circum- 
stances of  this  case,  we  think  the  conclusion  cannot  be  resisted, 
that  the  deed  from  Charlotte  Scarborough  to  William  Taylor, 
of  the  22d  of  January,  1822,  was  not  a  fair  and  voluntary 
transaction ;  but  was  drawn  from  her  by  means  and  under 
influences  which  rendered  that  conveyance  void.     We  are, 
therefore,  of  the  opinion,  that  the  real  property  conveyed  by 
that  deed  should  be  reconveyed  to  the  said  Charlotte,  now 
Charlotte  Taylor;  and  that  the  several  articles  of  personal 
property  bequeathed  to  her  by  her  uncle,  Robert  Isaac,  so  far 
as  the  same  are  now  in  existence,  and  in  the  possession  or 
under  the  control  of  Mrs.  Julia  Scarborough,  or  of  any  other 
person  acting  under  her  authority,  or  claiming  from  her  and 
not  for  valuable  consideration  without   notice,  or  claiming 
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tinder  like  circunistances  from  any  person  by  virtue  of  the 
provisions  of  the  deed  of  trust  above  mentioned,  should  be 
delivered  up  to  the  complainant  as  her  own  property ;  but  it 
is  the  opinion  of  this  court,  that  rents  and  profits  for  the  use 
and  occupation  of  the  real  estate  above  mentioned,  or  com- 
pensation for  the  use  and  enjoyment  of  the  personal  property 
bequeathed  to  the  complainant,  should  not  be  allowed  her 
under  all  the  circumstances  attending  this  case;  they  are 
accordingly  hereby  denied  her.  It  is  therefore,  upon  consid- 
eration, adjudged,  ordered  and  decreed,  that  the  decree  of  the 
Circuit  Court  *for  the  Sixth  Circuit  and  District  of  r»MA 
Georgia,  pronounced  in  this  cause  at  the  April  term  of  L 
that  court  in  the  year  1846,  be,  and  the  same  is  hereby, 
reversed ;  and  this  cause  is  remanded  to  that  court,  with 
directions  to  decree  therein  in  conformity  with  the  opinion 
herein  above  expressed. 

Mr.  Justice  WAYNE  remarked,  that  the  decree  given  in 
this  case  was  that  which  he  wished  to  be  given  in  the  court 
below.  But  the  judges  of  the  Circuit  Court  not  being  of  the 
same  opinion,  the  bill  of  complaint  was  dismissed,  that  there 
might  be  an  early  appeal  to  the  Supreme  Court.  He  concurs 
altogether  in  the  reasoning  and  conclusions  which  have  just 
been  announced  by  the  court. 

Mr.  Justice  NELSON  and  Mr.  Justice  WOODBURY  dia- 
sented. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Georgia,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  with  directions  to  decree  therein  in  con- 
formity  to  the  opinion  of  this  court. 
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John  Maxwell,  Administrator  de  bonis  non  of  Rob- 
ert Maxwell,  deceased.  Appellant,  v.  Joseph  S. 
Kennedy,  Jesse  Carter,  Mary  L.  Carter,  his  Wipe, 
Daniel  E.  Hall  and  Delphine  Hall,  his  Wipe, 
AND  Martha  Kennedy. 

A  lapse  of  fortynsiz  years  is  a  bar  to  relief  in  eqnity,  although  the  creditor, 
dnrinc^  all  thiat  time,  supposed  the  debtor  to  be  insolvent  and  not  worth 
porBumg,  where  it  appears  that  for  a  considerable  portion  of  that  time  he 
was  in  a  condition  to  pay,  and  the  creditor  might,  by  reasonable  diligence, 
have  discovered  it,  and  recovered  the  money  by  a  suit  at  law.^ 

Where,  upon  the  case  stated  in  the  bill,  the  complainant  is  not  entitled  to 
rdief  by  reason  of  lapse  of  time  and  laches  on  his  part,  the  defendant  may 
demur.* 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 

*2in  '^^®  ^^^^  ^^  ^^®^  '"  *^^  court  below  by  Maxwell, 
J  the  appellant,  ^against  the  above-named  defendants,  as 
the  heirs  of  William  E.  Kennedy.  Joseph  and  Martha  Ken- 
nedy were  his  children,  and  Jesse  Carter  and  Daniel  E.  Hall 
had  married  his  daughters. 

As  the  sole  question  which  came  up  to  this  court  was  the 
correctness  of  a  judgment  of  the  Circuit  Court  in  sustaining 
a  demurrer  to  the  bill,  it  is  only  necessary  to  state  the  sub- 
stance of  it. 

The  bill  averred,  that  on  the  10th  of  November,  1797, 
Robert  Maxwell,  the  intestate  of  the  complainant,  recovered 
a  judgment  in  South  Carolina,  against  William  E.  Kennedy, 
the  ancestor  of  the  present  defendants.  The  judgment  was 
for  X1,000  sterling,  and  costs,  X114  9s.  2d.y  no  part  of  which 
was  ever  paid. 

That  immediately  after  the  rendition  of  the  judgment,  in 
order  to  avoid  the  service  of  a  capias  ad  satisfaciendum  which 
had  been  issued,  and  also  to  avoid  being  apprehended  for  the 
murder  of  the  said  Maxwell,  for  which  he  had  been  indicted, 
Kennedy  fled  from  South  Carolina.  Two  or  three  years  after- 
wards he  was  apprehended  in  Georgia,  brought  back  to  South 
Carolina,  tried  and  acquitted.  At  this  time  he  was  stated  in 
the  bill  to  have  been  insolvent.  Immediately  afterwards,  he 
returned  to  Georgia,  where  he  remained  for  four  or  five  years, 
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still  insolvent,  so  that  no  effort  could  have  been  successfully 
made  to  collect  the  above-mentioned  judgment. 

That  after  the  expiration  of  that  time  Kennedy  left  Georgia, 
without  its  being  known  to  any  one  in  that  part  of  South 
Carolina  where  he  had  gone,  until  about  three  years  before 
his  death,  when,  some  time  in  the  year  1822,  it  was  ascer- 
tained that  he  was  living  in  Mobile.  That  he  was  then  resid- 
ing with  his  brother,  one  Joshua  Kennedy,  and  apparently 
dependent  upon  him  for  support.  That  when  Kennedy  went 
to  Mobile,  it  was  in  a  foreign  country,  and  little  or  no  inter- 
course existed  between  it  and  South  Carolina ;  nor  was  there 
for  a  long  time  after  it  had  been  ceded  to  the  United  States. 
That  while  Florida  was  yet  a  Spanish  province,  viz.,  in  the 
year  1806,  the  said  Kennedy  acquired  an  imperfect  title  to  a 
considerable  estate  in  land,  of  which,  however,  the  complain- 
ant was  entirely  ignorant.  That  on  the  18th  of  December, 
1824,  he  conveyed  this  estate  to  his  brother,  Joshua  Kennedy, 
for  the  consideration  of  $10,000,  which,  the  bill  averred,  had 
never  been  paid.  ^ 

That  it  was  not  until  after  the  date  of  this  deed,  that  the 
complainant  discovered  that  William  E.  Kennedy  was  living, 
and  he  was  then  wholly  without  property. 

That  in  the  year  1805,  he  had  married  a  female  subject  of 
•the  crown  of  Spain,  who  owned  considerable  real  and  r^oio 
personal  estate ;  all  of  which  was  settled  upon  her  pre-  ^ 
viously  to  the  marriage. 

That  on  the  9th  of  April,  1825,  William  E.  Kennedy  died. 
Joshua  Kennedy  administered  upon  the  estate,  and  returned 
an  inventory  to  the  Orphans'  Court,  amounting  in  value  to 
1267.  Up  to  the  time  of  Joshua's  death,  which  took  place 
in  1889,  he  constantly  represented  his  brother  William  to 
have  died  insolvent,  and  these  representations  prevented  the 
complainant  from  attempting  to  enforce  the  long-standing 
judgment. 

That  on  or  about  the  22d  of  April,  1839,  the  heirs  of  the 
said  William  E.  Kennedy,  viz.,  the  defendants  in  the  present 
suit,  filed  a  bill  in  the  Court  of  Chancery  of  the  First  Chan- 
cery Division  and  Southern  District  of  the  State  of  Alabama, 
against  the  heirs  and  executors  of  Joshua  Kennedy,  and 
oDtained  a  decree  against  them,  which,  on  an  appeal  to  the 
Supreme  Court  of  Alabama,  was  confirmed.  This  decree 
■djudged  that  the  deed  of  13th  December,  1824,  was  not  made 
upon  any  consideration  valuable  in  law,  but  for  the  purpose 
01  securing  an  adequate  provision  for  the  children  of  the  said 
William.     It  therefore  further  adjudged,  that  the  heirs  of 
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William  were  entitled  to  one  half  of  the  unsold  lands,  and 
one  half  of  the  proceeds  of  all  which  had  been  sold. 

The  bill  then  proceeded  to  aver,  that  a  compromise  had 
been  made  by  the  heirs  and  representatives  oi  these  two 
brothers,  a  discovery  of  which  was  prayed ;  and  that,  when 
made  known,  the  share  of  the  lands  so  conveyed  to  the  heii*s 
of  William  E.  Kennedy  might  be  held  bound  to  satisfy  the 
judgment  obtained  by  the  intestate  of  the  complainant.  It 
concluded  with  a  general  prayer  for  other  and  further  relief. 

One  of  the  exhibits  attached  to  the  bill  was  a  copy  of  the 
decree  just  mentioned,  in  the  case  of  Joseph  S.  Kennedy  and 
others^  Heirs  of  William  E.  Kennedy^  Complainants^  v.  2%^ 
Hxecutors  and  Heirs  of  Joshua  Kennedy^  wnich  decree  was 
passed  on  the  28th  of  November,  1840. 

To  the  bill  filed  by  Maxwell  in  the  Circuit  Court  of  the 
United  States  against  the  heirs  of  William  E.  Kennedy,  the 
defendants  demurred. 

In  May,  1845,  the  cause  came  up  for  argument  upon  the 
demurrer,  when  the  Circuit  Court  sustained  the  demurrer 
and  dismissed  the  bill. 

From  that  decree  the  complainant  appealed  to  this  court. 

The  case  was  argued  by  Mr.  Bargan  and  Mr.  Bibb^  for  the 
appellant,  and  by  Mr.  Sherman^  for  the  appeUees. 

♦2181       *^^'  Bargan^  for  appellant. 

-■       The  only  question  ti[iat  can  be  successfully  raised  to 
the  bill  is  the  statute  of  limitations. 

The  idea  of  staleness  is  rebutted  by  the  allegations  of  the 
bill.  On  this  I  will  offer  no  remarks  other  than  those  con- 
tained in  the  bill  itself. 

If  I  can  overcome  the  statute  of  limitations,  the  decree 
must  be  reversed.  And  I  contend  that  the  claim  is  not 
barred,  because  it  is  not  within  the  statute.  It  is  not  every 
action  of  debt  that  is  barred  by  our  statute.  But,  on  exami- 
nation, it  will  be  found  that  actions  of  debt,  founded  on  lease 
under  seal,  bill  single,  and  penal  bill  for  the  payment  of  money 
only,  awards  under  seal  shall  be  barred,  if  not  sued  within 
sixteen  years.  See  Clay  Dig.,  p.  327,  §  81.  And  in  section 
82,  page  327,  it  is  enacted,  that  scire  facias  in  debt  on  a  judg- 
ment rendered  in  the  state  of  Alabama  shall  be  barred  after 
twenty  years.  In  neither  of  these  sections,  nor  in  anv  part 
of  the  act,  is  a  bar  created  to  an  action  of  debt  foundea  on  a 
judgment  rendered  in  a  sister  state,  or  a  foreign  country. 

I  think  the  rule  of  construing  statutes  of  limitations  is  w^ 
settled,  and  is  this, — that  all  actions  of  debt  founded  on  the 
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grounds,  or  cause  of  action,  named  in  the  statute,  are  barred. 
But  that  a  statute  that  bars  an  action  of  debt  on  a  foreign 
judgment  only  would  not  bar  an  action  of  debt  on  a  domestic 
judgment ;  and  vice  versd.  To  this  distinction,  Pease  v.  Hotp- 
ardy  14  Johns.  (N.  T.),  479,  is  a  strong  case.  The  court  here 
say, — "  It  is  not  every  action  of  debt  that  is  barred  by  the 
statute ;  but  those  actions  of  debt  alone,  founded  on  the 
prrounds  named  in  the  statute."  Hence,  if  a  statute  should 
bar  an  action  of  debt  founded  on  a  bond,  this  statute  would 
be  no  bar  to  an  action  on  a  judgment ;  or  if  the  statute  created 
a  bar  to  an  action  of  debt  founded  on  a  judgment,  this  act 
would  not  bar  debt  on  a  bond  or  lease  ;  nor  will  an  action  of 
debt  founded  on  a  statute  be  barred  by  a  statute  barring  debt 
on  a  lease,  &c.     2  Har.  &  M.  (Md.),  154 ;  1  Mason,  289. 

In  2  Saund.,  p.  64,  we  find  this  case : — Debt  on  award ; 
plea,  statute  of  limitations ;  and  demurrer  to  the  plea.  The 
court  held,  that  debt  on  award  was  named  in  the  statute,  and 
therefore  not  barred.  So  in  2  Mod.,  212,  we  find : — Debt  on 
a  sheriffs  return  of  fieri  facias.  The  court  say, — "  This  is  an 
action  of  debt  founded  on  the  breach  of  a  legal  duty  as  an 
officer  of  the  court,  and  not  on  a  contract.  The  statute, 
therefore,  that  bars  debt  on  a  contract,  does  not  embrace  or 
bar  this  action,  founded  on  breach  of  a  legal  duty." 

This  distinction  is  supported  by  so  many  adjudged  r*oi4. 
cases,  *and  seems  to  be  so  well  founded  on  reason, —  ^ 
that  is,  that  a  bar  created  by  statute  to  debt  on  one  cause  of 
action,  named  in  the  statute,  does  not  bar  debt  on  another  or 
different  cause  of  action,  not  named  in  the  statute, — ^that  I 
submit  it  with  some  confidence  it  will  be  sustained  by  the 
court. 

Now  courts  adopt,  but  do  not  create,  statutes  of  limitations. 
If  a  demand  is  not  barred  at  law  by  statute,  it  cannot  be 
barred  in  equity.  If,  then,  there  is  no  statutory  bar,  is  there 
any  other  bar  to  a  recovery?  Staleness  of  demand,  when  the 
demand  is  clear  and  definite,  and  it  has  not  been  asserted 
because  of  acts  of  defendant,  (in  running  off,  covering  his 
property,  and  superinducing  the  belief  of  insolvency,)  I  do 
not  think  will  be  sustained  by  this  court.  What  circumstance 
is  there  alleged  in  the  bill  that  will  take  away  the  right  of 
recovery,  in  the  absence  of  any  bar  by  statute  ?  It  was  on 
this  ground  that  the  decree  proceeded. 

Mr.  Charles  E.  Sherman^  for  defendants. 

This  case  presents,  in  a  striking  point  of  view,  the  wisd&ra 
3f  the  rule  of  chancery  as  to  the  effect  of  lapse  of  time  in 
barring  demands.     Half  a  century  has  passed  away  since  the 
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judgment  sought  to  be  now  recovered  was  rendered.  The 
parties  are  long  since  dead,  as  well  as  those  who  administered 
their  estates.  The  complainant  and  defendants  in  the  present 
suit  were  not  bom  till  long  after  the  remote  times  spoken  of 
in  the  bill,  and  can  know  nothing  of  what  was  then  done.  An 
entire  generation  has  gone,  and  with  it  the  evidences  of  its 
transactions.  In  such  cases,  courts  of  chancery  refuse  to 
interfere.  The  bill,  indeed,  admits  this,  but  relies  on  certain 
circumstances  stated  in  it,  to  avoid  the  conclusions  arising 
from  lapse  of  time,  and  to  excuse  the  delay  and  neglect  which 
have  occurred.  But  from  the  allegations  and  admissions 
appearing  on  the  face  of  the  bill  itself,  and  in  the  exhibits, 
they  will  not  avail  the  complainant.  The  bill  admits  the  fact 
that  Dr.  Kennedy's  place  of  residence  in  Georgia  was  knoi?«^; 
that  he  was  brought  back  to  South  Carolina  to  be  tried,  no 
doubt  at  the  instance  of  the  family  of  Maxwell,  and  that  he 
was  there  with  an  execution  against  him  for  this  debt  in  the 
hands  of  the  sheriff  of  the  district  where  he  was  tried  and  ac- 
quitted. He  was  thus  completely  within  the  power  of  com- 
plainant's predecessor  for  the  enforcement  of  the  execution. 

It  was  two  or  three  years  before  he  was  brought  back  from 
Georgia,  and  when  he  returned  there,  he  remained  for  four  or 
five  years  more.  Here  are  seven  or  eight  years,  daring  all 
*2151  ^^^^^  ^™^  ^^  residence  was  known,  and  also  during 
J  which  *he  was  subject  to  an  action  of  debt  on  the  judg- 
ment in  the  courts  of  Georgia,  which  it  was  the  duty  of  com- 
plainant's predecessor  to  have  brought,  if  he  wished  to  keep 
the  debt  alive.  The  poverty  of  a  debtor  presents  no  legal 
excuse  for  the  failure  of  a  creditor  to  take  the  means 
necessary  for  the  preservation  of  his  rights. 

There  is  no  distinct  or  specific  allegation  as  to  the  time 
when  Dr.  Kennedy  left  Georgia,  and  none  that  any  pains 
whatever  were  taken  to  discover  or  ascertain  his  residence. 
However,  it  is  admitted  that  he  was  discovered  to  be  living 
in  Mobile  in  1822 ;  and  that  he  had  no  property  or  means  is 
contradicted  by  the  complainant  himself,  for  he  admits  that 
he  had,  as  early  as  1805,  married  a  Spanish  lady,  the  owner  of 
considerable  real  and  personal  estate,  which,  however,  he  had 
settled  upon  her  before  marriage ;  and  that  he,  Kennedy  him- 
self, had  ^^  acquired  an  imperfect  title  to  a  considerable  amount 
of  real  estate."  And  by  turning  to  one  of  the  exhibits  annexed 
to  and  made  a  part  of  the  bill,  it  will  be  found  that,  on  the 
6th  of  May,  1814,  he  had  acquired,  along  with  his  brother,  a 
oertain  Spanish  grant  made  to  one  McVoy,  and  in  his  own 
name  two  other  Spanish  grants,  made  to  one  Price  and  one 
Baudain.  By  the  chancellor's  decree  in  the  suit  by  his  heirs 
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against  the  heirs  of  his  brother  Joshua,  among  the  exhibits,  the 
same  thing  is  established.  The  decree  also  declares,  that  he 
had  the  reputation  of  being  a  physician  of  some  eminence ; 
that  he  was  fond  of  ease,  careless  of  wealth,  and  generous ; 
and  that,  after  the  death  of  his  wife,  he  went  to  live  with  his 
brother,  depending  upon  him  for  every  thing,  although  he  had 
means  enough  of  his  own.  Having  discovered  his  residence, 
it  would  have  been  but  reasonable  diligence  to  have  taken  the 
means  to  ascertain  his  ability  to  pay,  and  to  have  enforced  the 
judgment  against  him. 

How  long  Dr.  Kennedy  lived  under  the  dominion  of  Spain 
will  best  be  shown  by  a  reference  to  the  historical  facts  con- 
nected with  that  part  of  the  country  where  he  lived.  From 
the  treaty  for  the  cession  of  Louisiana,  the  United  States 
claimed  the  Perdido  as  the  eastern  boundary  of  that  cession. 
In  1810,  Mr.  Madison,  by  his  proclamation,  declared  it  a  part 
of  the  United  States.  And  by  an  act  of  Congress  of  14th 
May,  1812,  all  that  portion  of  country  lying  east  of  Pearl 
River,  west  of  the  Perdido,  and  south  of  the  thirty-first 
degree  of  latitude,  was  annexed  to  the  Territory  of  Mississippi, 
emoracing  the  city  of  Mobile.  And  on  the  12th  of  February, 
1818,  Congress  passed  an  act  authorizing  the  President  to  take 
possession  of  the  same.  In  the  same  year,  the  Spanish  r«oif{ 
officers  finally  ^retired.  At  this  date,  therefore.  Dr.  •- 
Kennedy  ceased  to  be  under  the  dominion  of  Spain,  and 
became  subject  to  the  laws  of  the  Territory  of  Mississippi, 
and  liable  to  be  sued  in  her  courts.  In  1817  the  Territory  of 
Alabama  was  created,  and  in  1819  it  was  admitted  as  a  state 
into  the  Union.  As  to  the  deed  made  by  Dr.  Kennedy  to  his 
brother  Joshua,  in  1824,  the  exhibits  show  the  object  for  which 
it  was  made.  There  is  no  charge  of  fi'aud  against  Dr.  Ken- 
nedy in  the  bill,  for  acting  as  he  did.  The  decree  of  the 
chanceUor  shows  the  reasons  and  motives  in  which  the  deed 
originated ;  and  that  it  was  secret  is  contradicted  by  the  same 
decree,  which  says,  that,  ^^  very  soon  after  the  deed  was  exe- 
cuted, Joshua  Kennedy  declared  to  many  of  those  very  friends 
whom  he  had  consulted  before,  and  to  others  at  various  times, 
that  he  had  succeeded  in  his  purpose ;  that  the  Doctor  had 
made  over  his  property  to  him,  and  that  now  his,  the  Doctor's, 
children  would  have  plenty ;  that  they  would  soon  be  rich." 
The  decree  also  shows,  that,  in  the  spring  of  1829,  Joshua 
caused  an  advertisement  to  be  inserted  in  a  public  newspaper 
in  Mobile,  offering  for  sale  and  lease,  some  of  the  lands,  in 
which,  speaking  of  the  land  to  be  leased,  he  states, — ^^  At  the 
sxpiration  of  which  period,  the  property  shall  revert  to  the 
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legal  heirs  and  representatives  of  William  E.  Kennedy  de- 
ceased, and  to  the  undersigned  in  equal  proportions.** 

One  portion  of  the  lands  conveyed  by  that  deed  —  the 
McVoy  claim — ^was,  as  appears  by  the  deed  itself,  acquired 
by  Dr.  Kennedy  in  1814,  when,  beyond  all  question,  the 
country  was  part  of  the  United  States,  and  when  there  could 
have  been  no  impediment  to  the  acquisition  of  the  property 
by  Joshua  in  his  own  name.  But  what  is  still  more  remarka- 
ble, the  conveyance  was  made  to  the  two  brothers  jointly. 
As  to  the  other  claim,  the  chancellor  says : — "  Whether  Joshua 
Kennedy  originally  had  any  interest  on  the  Price  claim  or  not, 
does  not  seem  to  be  clear  from  the  evidence ;  but  about  the 
year  1818  or  1819  there  seems  to  have  been  a  deed  of  partition, 
which  is  now  lost,  by  which  an  equal  interest  on  that  claim 
was  recognized  between  the  brothers." 

The  bill  is  full  of  contradictions.  In  one  place  it  admits 
that  Dr.  Kennedy's  residence  in  Mobile  was  discovered  in  1822, 
whilst  it  says  in  another  that  it  was  not  until  after  the  deed 
of  1824.  It  says  in  one  place  that  Joshua,  who  became  the 
administrator  of  his  brother,  never  settled  the  estate,  and  in 
consequence  the  personal  assets  remained  in  his  hands  at  the 
time  of  his  death;  whilst  in  another,  exactly  the  contrary 
is  stated. 

*2171  ^^  ^^^^  ^  observed  there  is  no  allegation  in  the  bill, 
->  that  ^either  the  complainant  or  his  predecessor  ever 
presented  this  claim  to  Joshua  as  administrator,  or  took  any 
measures  to  enforce  payment  out  of  the  personal  estate,  which, 
by  the  laws  of  Alabama,  required  to  be  exhausted  before 
resort  can  be  had  to  the  realty.  And  there  is  no  charge  of 
fraud  whatever,  either  against  Dr.  Kennedy  or  his  heirs,  but 
that  its  whole  scope  and  tendency  is  to  offer  excuses  for  the 
delay  and  neglect  of  the  complainant  and  his  predecessor. 
No  exemplification  of  the  judgment  was  produced. 

The  defendants  have  demurred  to  the  bill,  and  under  the 
state  of  facts  apparent  on  its  face  and  in  the  exhibits,  it  is  con- 
tended that  the  claim  is  barred  by  lapse  of  time.  In  South 
Carolina,  the  payment  of  a  judgment  is  presumed  after  the 
lapse  of  twenty  years.  This  is  the  common  law  presumption, 
and  is  the  rule  in  most  of  the  states  of  the  confederacy.  In 
the  state  of  Alabama,  the  statute  of  limitations  bars  domestic 
judgments  in  twenty  years.  Nothing  is  said  as  to  judgments 
of  sister  states.  It  cannot  be  pretended  they  should  be 
placed  on  a  better  footing  than  domestic.  The  bill  admits  a 
Knowledge  of  the  residence  of  Dr.  Kennedy  for  a  period  of 
ieven  or  ei&^ht  years  in  Georgia,  immediately  after  the  judg- 
ment was*  obtained;  and  also  a  knowledge  of  his  residence, 
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and  that  of  his  administrator  and  heirs,  in  Alabama,  from 
1822 ;  so  that  the  complainant  has  slept  upon  his  rights  for  a 
period  of  n-ore  than  thirty  years,  even  if  the  time  during 
which  it  is  alleged  the  residence  of  Dr.  Kennedy  was  unknown 
is  deducted.  The  fact,  that  a  creditor  is  ignorant  of  the 
domicile  of  his  debtor,  is  not  regarded  in  the  courts  of  the 
country  where  the  debtor  resides ;  they  make  no  presumptions 
in  favor  of  strangers.  The  highest  effort  of  legal  comity  ia  to 
place  the  stranger  in  the  same  situation  as  the  citizen.  Statutes 
of  limitation  and  presumptions  arising  from  lapse  of  time 
belong  to  the  lex  fori.  The  citizen  of  another  state  is  not  to 
be  placed  on  a  better  footing  than  citizens  of  the  state  where 
suit  is  brought.     McElmoyle  v.  Cohen^  18  Pet.,  827. 

The  well-recognized  doctrine  of  courts  of  equity,  as  to  the 
effect  of  lapse  of  time  in  barring  judgments  and  other  claims, 
as  well  in  analogy  to  statutes  of  limitation  as  where  no  such 
statutes  exist,  will  be  found  laid  down  in  2  Story  Eq.,  §1620 ; 
and  by  this  court  in  McKnight  v.  Taylor^  1  How.,  167 ;  and 
in  Bowman  v.  Waihen^  Id.,  189.  See,  also,  Oholmondehy  v. 
Clinton^  2  Jac,  &  W.,  141,  161 ;  Foster  v.  Hodgson^  19  Ves^ 
184,  186 ;  Smith  v.  Olayy  Amb.,  646 ;  Oarr  v.  Chapman^  6 
Leigh  (Va.),  164 ;  ffaye%  v.  Qoode,  7  Id.,  462. 

The  objection  of  lapse  of  time,  apparent  on  the  face  r^o-io 
of  the  *bill,  may  be  taken  on  demurrer.     Story  Eq.  PL,  *■ 
§§  484,  608,  761,  and  cases  there  cited.     Where  there  ia  no 
relief,  there  is  no  discovery.    McOlanahan  v.  Davis^  decided 
at  the  present  term. 

Mr.  Bibb^  for  the  appellant,  in  reply,  laid  down  the  follow- 
ing propositions  :— 

I.  The  frame  of  the  bill,  and  the  equity  thereof,  apart  from 
the  length  of  time  or  the  statute  of  limitations. 

II.  That  the  statute  of  limitations  of  Alabama  does  not 
apply  to  the  case. 

III.  That  the  length  of  time,  when  no  statute  of  limitations 
oan  be  applied  as  a  positive  bar,  and  when  compared  with  the 
foots  stated  in  the  bill  and  confessed  by  the  demurrer,  is  no 
bar  to  the  discovery  and  relief  prayed. 

Upon  the  first  head,  Mr.  Bibb  proceeded  to  show  that,  upon 
the  averments  of  the  bill,  confessed  by  the  demurrer,  the 
appellant  was  without  remedy  at  common  law ;  but  although 
the  remedy  was  gone,  the  right  remained. 

Upon  the  second  point,  he  relied  upon  the  argument  of 
Mr.  Dargan. 

Upon  the  third  point,  he  contended  that  length  of  time, 
without  any  statute  of  limitation,  was  no  reason  for  a  demurrer 
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In  this  case  it  admitted  all  the  causes  stated  in  the  bill,  why 
the  judgment  was  still  unsatisfied.  8  Bro.  Ch.,  646 ;  8  Atk., 
226;  2  Ves.  Sr.,109. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  facts  stated  in  the  bill  are  admitted  by  the  demurrer, 
and  the  only  question  is  whether  the  complainant  is  entitled 
to  relief  in  a  court  of  equity,  when  so  many  years  have 
elapsed,  since  the  judgment  was  obtained  against  the  father 
of  the  defendants. 

The  judgment  was  rendered  in  South  Carolina  on  the  10th 
of  November,  1797,  and  this  bill  was  filed  against  the  appel- 
lees in  Alabama  on  the  22d  of  February,  1844.  A  period  of 
moie  than  forty-six  years  had  therefore  elapsed,  during  which 
neither  the  plaintiff  who  obtained  the  judgment,  nor  his 
administrator,  nor  the  present  complainant,  wno  is  adminis- 
trator de  bonis  nan^  made  a  demand  of  the  debt,  or  took  any 
step  to  procure  its  payment. 

ft  is  not  alleged  in  excuse  for  this  delay,  that  his  residence 
was,  during  all  the  time,  unknown.  On  the  contrary,  it  is 
admitted  that  it  was  known  for  some  six  or  ei^ht  years  after 
♦2191  *'^®  judgment  was  obtained ;  and  althou^  he  was  after- 
J  wards  lost  *sight  of  for  a  long  time,  and  supposed  to 
have  gone  beyond  sea  and  died  in  parts  unknown,  yet  he 
was  again  discovered  in  1822  residing  in  the  state  of  Alabama, 
where  for  three  years  afterwards  he  was  accessible  to  the 
creditor,  and  amenable  to  judicial  process. 

Neither  is  it  alleged  that  he  designedly  and  fraudulently 
concealed  his  place  of  residence  from  the  creditor ;  nor  that 
the  conveyance  of  his  property  was  made  for  the  purpose  of 
hindering  or  preventing  the  recovery  of  this  debt.  The  delay 
is  accounted  for  and  sought  to  be  excused  altogether  upon  the 
ground,  that,  when  his  place  of  residence  was  known,  he  was 
always  in  a  state  of  poverty  and  insolvency,  which  made  it 
useless  to  proceed  against  him. 

It  is,  however,  not  necessary,  in  deciding  the  case,  to  inquire 
whether  even  this  state  of  poverty  would  justify  the  delay  of 
so  many  years  without  some  demand  upon  the  party,  or  some 
proceeoQng  on  the  judgment,  to  show  that  it  was  still  regarded 
as  a  subsisting  debt,  and  intended  to  be  enforced  whenever  the 
debtor  was  able  to  pay.  The  facts  stated  in  the  bill,  and 
those  which  appear  in  the  exhibits  filed  with  it  by  the  com- 
plainant, do  not  show  this  continued  condition  of  utter  desti- 
tution and  want  which  the  complainant  relies  upon.  For 
when  lie  was  discovered  in  1822,  in  Alabama,  his  situation  as 
224 


JANUARY   TERM,    1850.  219 

Maxwell  v.  Kennedy  et  al. 

to  property  was  such  as  to  make  it  highly  probable  that  the 
debt  might  then  have  been  recovered  by  an  action  at  law, — if 
it  was  not  already  barred  by  the  act  of  limitations  of  that 
state. 

This  appears  from  the  decree  of  the  Chancery  Court  of  the 
state,  in  a  controversy  between  the  heirs  of  William  E.  Ken- 
nedy, the  debtor,  and  the  heirs  of  his  brother  Joshua,  which 
decree  is  one  of  the  complainant's  exhibits.  It  shows  that  in 
1818  or  1819  the  debtor  held  in  his  own  right  an  undivided 
moiety  of  the  real  estate,  which  he  conveyed  to  his  brother, 
Joshua  Kennedy,  in  1824,  as  mentioned  in  the  bill.  And  this 
conveyance  upon  the  face  of  it  purported  to  be  in  considera- 
tion of  the  sum  of  $10,000 ;  a  sum  sufficient  to  pay  the  prin- 
cipal of  the  judgment,  and  a  large  portion  of  the  interest. 
It  is  true  that  the  complainant,  in  that  part  of  the  bill  in 
which  he  speaks  of  this  conveyance,  states  that  he  did  not 
discover  that  the  debtor  was  living  and  residing  at  Mobile 
until  after  the  conveyance  was  made.  If  this  allegation  was 
consistent  with  the  other  statements  in  the  bill,  and  could  be 
regarded  as  a  fact  in  the  case,  admitted  by  the  demurrer,  still, 
as  he  died  in  1825,  reasonable  diligence  required  that  the 
creditor  should  have  taken  some  measures  to  ascertain  whether 
the  $10,000  had  been  paid ;  and  to  compel  his  adminis-  r«ooo 
trator,  who  was  also  the  grantee  *in  the  deed,  to  account  ^ 
for  it.  The  creditor  had  no  right  to  presume,  without  inquiry, 
that  his  debtor,  who  had  sold  property  for  so  large  a  sum  of 
money,  had  within  a  year  afterwards  died  utterly  insolvent 
and  almost  penniless,  so  as  to  make  it  useless  to  investigate 
the  state  of  his  afbirs,  or  to  take  any  step  towards  the  recovery 
of  his  debt.  There  is  reason  for  believing,  from  the  facte 
stated  in  the  decree  above  mentioned,  that,  with  proper  efForte, 
he  would  at  that  time  have  learned  the  trust  upon  which  the 
conveyance  was  made,  and  discovered  that  the  debtor  had 
left  property  of  sufficient  value  to  be  at  all  evente  worth 
pursuing. 

But  the  complainant  cannot  put  his  claim  upon  the  ground 
that  the  residence  of  the  debtor  was  not  known  until  after  he 
had  made  the  conveyance  and  parted  from  this  property.  For 
in  a  previous  part  of  his  bill  he  admite  that  this  information 
was  obtained  in  1822,  which  was  two  years  before  the  deed 
was  executed.  And  whatever  might  have  been  the  wasteful 
and  dissolute  habite  of  the  debtor,  he  yet  at  that  time  owned 
the  land  which  at  this  late  period  the  complainant  is  seeking 
to  charge  with  this  debt ;  and  continued  to  hold  it  until  the 
conveyance  to  his  brother  in  1824.  And  if  the  creditor  chose 
to  rest  satisfied  with  information  as  to  his  habits  and  manner 
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of  living,  instead  of  using  proper  exertions  to  find  out  hit 
situation  as  to  property,  his  want  of  knowledge  in  this  respect 
waa  the  fruit  of  his  own  laches.  The  fact  that  he  held  the 
title  to  these  lands  could  undoubtedly  have  been  ascertained 
with  ordinary  exertions  on  his  part.  And  he  moreover  might 
have  learned,  according  to  the  statement  in*  his  exhibit  before 
referred  to,  that  after  the  death  of  Wm.  E.  Kennedy,  his 
brother,  the  grantee  in  the  deed  frequently  spoke  of  this  con- 
veyance as  intended  merely  to  prevent  the  property  from 
being  wasted  by  the  careless  habits  of  his  brother,  and  to 
preserve  it  for  his  family.  And  as  late  as  1829,  in  an  adver- 
tisement in  a  newspaper  of  the  place,  offering  some  of  this 
land  for  sale  or  lease,  he  described  it  as  property  of  which  the 
children  of  Wm.  E.  Kennedy  were  entitled  to  one  half.  With 
all  these  means  of  information  open  to  him  from  1822  to  1829, 
the  creditor  cannot  be  permitted  to  excuse  his  delay  in  insti- 
tuting proceedings  upon  the  ground  that  he  supposed  the 
debtor  to  have  lived  and  died  hopelessly  insolvent,  until  he 
obtained  information  to  the  contrary  about  the  time  this  bill 
was  filed.  If  he  remained  ignorant,  it  was  because  he  neglected 
to  inquire.  If  he  has  lost  tus  remedy  at  law  by  lapse  of  time, 
or  the  death  of  the  debtor,  it  has  been  lost  by  his  own  laches, 
or  that  of  the  administrator  who  preceded  him. 
*2211  *^^  ^  ^^^  established  rule  in  a  court  of  equity,  that 
^  the  creditor  who  claims  its  aid  must  show  that  he  has 
used  reasonable  diligence  to  recover  his  debt,  and  that  the 
difficulties  in  his  way  at  law  have  not  been  occasioned  by  his 
own  neglect.  A  delay  of  twenty  years  is  considered  an  abso- 
lute bar  in  a  court  of  equity,  unless  it  is  satisfactorily  ac- 
counted for.  But  here  there  has  been  a  delay  of  more  than 
forty-six  years ;  and  under  circumstances,  for  a  part  of  that 
time,  which  evidently  show  a  want  of  diligence. 

Indeed,  if  the  court  granted  the  relief  asked  for,  the  com- 
plainant would  not  only  be  protected  from  the  consequences 
of  his  own  nep[lect,  but  would  derive  a  positive  advantage 
from  it.  For  if,  when  the  debtor  was  discovered  in  Alabama 
in  1822,  the  complainant  had  then  brought  an  action  at  law 
against  him  and  recovered  judgment,  and  then  suffered  that 
judgment  to  sleep  until  the  time  when  this  bill  was  filed,  his 
claim  would  have  been  barred  by  the  statute  of  limitations  of 
that  state.  And  if  he  could  now  avoid  that  bar,  upon  the 
ground  that  the  act  of  limitations  of  Alabama  applies  only  to 
domestic  judgments,  and  could  obtain  the  aid  of  a  court  of 
equity  to  enforce  the  judgment  rendered  in  South  Carolina, 
upon  the  ground  that  it  is  not  within  that  act,  he  would  derive 
•0  advantage  from  his  omission  to  proceed  against  the  debtor 
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irhen  he  disoovered,  in  1822,  the  place  of  his  residence.  He 
would  obtain  relief,  because  he  neglected  to  sue  at  law  when 
the  debtor  appears  to  have  been  in  a  condition  to  pay  the 
debt;  and  when  that  fact  could  have  been  ascertained  .by 
reasonable  exertions  on  his  part.  In  the  eye  of  a  court  of 
equity,  laches  upon  a  judgment  of  South  Carolina  cannot  be 
entitled  to  more  favor  than  laches  upon  a  judgment  in  Ala- 
bama, and  both  must  be  visited  with  the  same  consequences. 
Relief  in  a  court  of  equity,  under  the  circumstances  stated  in 
the  bill  and  exhibits,  would  be  an  encouragement  to  revive 
stale  demands,  which  had  been  abandoned  for  years.  The 
property  now  sought  to  be  charged  might  not,  in  the  lifetime 
of  the  original  parties,  have  been  thought  worth  pursuing; 
and  in  the  changes  in  value  continuaUy  occurring  in  tlus 
country,  it  may,  after  the  lapse  of  so  many  years,  have  become 
of  great  value  in  the  hands  of  the  heirs  of  the  debtor.  And  if 
under  such  circumstances  it  could  be  made  liable,  an  old  and 
abandoned  claim,  with  the  accumulated  interest  of  near  half  a 
century,  might  become  a  tempting  speculation.  Sound  policy, 
as  well  as  the  principles  of  justice,  requires  that  such  claims 
should  not  be  encouraged  in  a  court  of  equity. 

It  is  unnecessary,  in  this  view  of  the  case,  to  determine 
whether  the  statute  of  limitations  of  Alabama  does  or  r«Qoo 
does  not  *apply  to  this  judgment.  For  the  reasons  ^ 
above  stated,  we  think  the  lapse  of  time,  upon  the  facts  stated 
in  the  bill  and  exhibits,  is,  upon  principles  of  equity,  a  bar  to 
the  relief  prayed,  without  reference  to  the  durect  bar  of  a 
statute  of  limitations. 

Another  question  has  been  made  in  this  case ;  and  that  is, 
whether  the  objection  arising  from  lapse  of  time,  apparent  on 
the  bill  and  exhibits,  can  be  taken  advantage  of  on  demurrer. 
Undoubtedly  the  rule  formerly  was  that  it  could  not;  and 
that  doctrine  was  distinctly  laid  down  by  Lord  Thurlow,  in 
the  case  of  Deloraine  v.  Browne^  3  Bro.  Ch.  R.,  646.  The  rule 
was  perhaps  followed  for  some  time  afterwards.  It  was  placed 
upon  the  ground,  that  this  defence  was  founded  upon  the  pre- 
sumption that  the  debt  must  have  been  paid,  and  as  a  de- 
murrer admits  the  fact  stated  in  the  bill,  it  admits  that  the  debt 
is  still  due ;  and  if  admitted  to  be  due,  the  debtor  in  equity  and 
good  conscience  is  bound  to  pay  it. 

But  the  presumption  of  payment  is  not  the  only  ground 
upon  which  a  court  of  chancery  refuses  its  aid  to  a  stale 
demand.  For  there  must  appear  to  have  been  reasonable 
diligence,  as  well  as  good  faith,  to  call  its  powers  into  action ; 
and  if  either  is  wanting,  it  will  remain  passive  and  refuse 
'tB  aid.     This  is  the  principle   recognized  by  this  court  in 
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PiaU  V.  Vattier,  9  Pet.,  416 ;  McKnigU  v.  Tayhr^  1  How^ 
168 ;  and  in  Botvman  et  al.  v.  Wathen  et  al.^  Id.,  189.  H^ 
therefore,  the  complainant  by  his  own  showing  has  been  guillgr 
of  laches,  he  is  not  entitled  to  the  aid  of  the  court,  although 
the  debt  may  be  still  unpaid. 

Upon  this  principle,  the  proper  rule  of  pleading  would  seem 
to  be,  that,  wnen  the  case  stated  by  the  bill  appears  to  be  one 
in  which  a  court  of  equity  will  refuse  its  aid,  the  defendant 
should  be  permitted  to  resist  it  by  demurrer.  And  as  the 
laches  of  the  complainant  in  the  assertion  of  his  claim  is  a  bar 
in  equity,  if  that  objection  is  apparent  on  the  bill  itself,  there 
can  be  no  good  reason  for  requiring  a  plea  or  answer  to  bring 
it  to  the  notice  of  the  court.  Accordingly,  the  rule  stated  by 
Lord  Thurlow  has  not  been  always  followed  in  later  cases. 
In  Sbvenden  v.  Annesley^  2  Sch.  &  Lefr.,  688,  Lord  Redesdale 
says, — "  If  the  case  of  the  plaintiff  as  stated  in  the  bill  will 
not  entitle  him  to  a  decree,  the  judgment  of  the  court  may  be 
required  on  demurrer  whether  the  defendant  ought  to  be  com- 
pelled to  answer  the  bill."  And  in  Story's  Eq.  Fl.,  §508,  and 
the  note  to  it,  he  states  the  rule  laid  down  by  Lord  Kedesdale 
to  be  now  the  established  one.  In  the  opinion  of  the  court,  it 
is  the  true  rule.^  It  is  evidently  founded  upon  sounder  prin- 
ciples of  reason  than  the  one  maintained  by  Lord  Thurlow, 
*2281  ^^^  ^^  better  calculated  to  disembarrass  a  suit  from 
J  unnecessary  forms  and  technicalities,  *and  to  save  the 
parties  from  useless  expense  and  trouble  in  bringing  it  to 
issue,  and  applies  with  equal  force  to  a  case  barred  by  the 
lapse  of  time,  and  the  negligence  of  the  complainant,  as  to 
one  barred  by  a  positive  act  of  limitations.  In  the  case  before 
us,  therefore,  the  demurrer  was  proper,  and  must  be  sustain- 
ed, and  the  decree  of  the  court  below  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 

1  OiTXD.    LanOsdaU  v.  amithy  16  Otto,  aOS-S. 
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Samuel  Marsh,  William  E.  Lee,  and  Edward  C.  Del- 
AVAN,  Plaintiffs  in  error,  v.  Edward  Brooks  and 
Virginia  C,  his  Wife,  formerly  Virginia  C.  Red- 
dick,  Charles  P.  Billou  and  Frances  E.,  his  Wipe, 
formerly  Frances  E.  Reddick,  Walter  J.  Reddick 
AND  Dabney  C.  Reddick  by  Eliza  M.  Reddick,  their 
Guardian,  Heirs  at  Law  of  Thomas  F.  Reddick, 
deceased,  Defendants  in  error.^ 

The  plaintiif  in  a  writ  of  right  produced  a  patent  from  the  United  Statc^ 
dated  in  1839,  which  contained  sundry  recitals,  referring  to  titles  of  anterior 
date  deriyed  from  acts  of  Congress  for  the  adjustment  of  claims  to  landft. 
Bnt  the  patent  itself  was  issued  under  an  act  of  Congress  in  1836. 

The  defendamt,  in  order  to  show  an  outstanding  title,  gave  In  evidence  a 
treaty  between  the  United  States  and  the  Sac  and  Fox  Indians,  in  which 
this,  wiUi  other  lands,  was  reserved  for  the  half-breeds,  and  an  act  of  Con- 
gress passed  in  1834  relinquishing  the  reversionary  Interest  of  the  United 
States  to  these  half-breeds. 

This  was  sufficient  to  show  an  outstanding  title. 

The  recitals  in  a  patent  are  not  enough  to  show  that  the  title  is  of  an  earlier 
date  than  the  patent  itself,  although  they  are  evidence  for  some  purposes. 
Nor  was  it  necessary  for  the  defendant  to  show  that  any  of  the  half-breeds 
were  In  existence  at  the  time  of  the  trial.' 

This  case  was  brought  up,  by  writ  of  error,  from  the  Su- 
preme Court  of  Iowa.  It  was  a  proceeding  in  the  nature  of 
an  ejectment,  to  recover  640  acres  on  the  right  bank  of  the 
Mississippi  River.  The  suit  was  brought  by  the  heirs  of  Red- 
dick against  one  Kilbourn,  who  was  the  tenant  in  possession. 
By  secernent  of  counsel  filed  after  the  suit  was  brought,  it 
was  admitted  that  the  defendants  in  eiTor  were  the  heirs  of 
Thomas  F.  Reddick,  and  the  plaintiffs  in  error  were  substi- 
tuted in  the  place  of  Kilbourn. 

*The  facts  were  these :  r*224. 

On  the  4th  of  August,  1824,  a  treaty  was  made  be-  ^ 
tween  the  United  States  and  the  Sac  and  Fox  Indians,  by  the 
first  article  of  which  the  Indians  ceded  to  the  United  States 
the  lands  described  as  follows,  viz. : — "  Within  the  limits  of 
the  state  of  Missouri,  which  are  situated,  lying,  and  being 
between  the  Mississippi  and  Missouri  Rivers,  and  a  line  run- 
ning from  the  Missouri  at  the  entrance  of  Kansas  River  north 
one  hundred  miles  to  the  northwest  corner  of  the  state  of 
Missouri,  and  from  thence  east  to  the  Mississippi.  It  being 
understood,  that  the  small  tract  of  land  lying  between  the  rivers 
Des  Moines  and  the  Mississippi,  and  the  section  of  the  above 


^  Furtber  dedalon,  14  How.,  519.  ^  CriED.    Bryan  y.  Shirley  el  aL 

68  Tex.,  469. 

229 


2S4  SUPREME   COnnT. 

Marsh  et  al.  v.  Brooks  et  al. 

line  between  the  Mississippi  and  Des  Moines,  is  intended  for 
the  use  of  the  half-breeds  belonging  to  the  Sac  and  Fox 
nations,  they  holding  it,  however,  by  the  same  title  and  in  the 
same  manner  that  other  Indian  titles  are  held/* 

On  the  80th  June,  1884,  Congress  passed  an  act  (4  Stat, 
at  L.,  740,)  entitled,  "An  act  relinquishing  the  half-breed 
lands."  It  relinquished  all  the  right,  title,  and  interest  which 
might  accrue  to  the  United  States  in  the  above  reservation, 
and  vested  the  land  between  the  rivers  Des  Moines  and  Mis- 
sissippi, above  mentioned,  in  the  half-breeds  of  the  Sac  and 
Fox  tribes  of  Indians,  who  were,  at  the  passage  of  the  act, 
entitled  by  the  Indian  title  to  the  same,  with  full  power  and 
authority  to  transfer  their  portions  thereof,  by  sale,  devise,  or 
descent,  according  to  the  laws  of  the  state  of  Missouri. 

Both  of  these  documents  covered  the  land  in  dispute. 

On  the  1st  of  July,  1836,  Congress  passed  an  act,  (6  Stat, 
at  L.,  661,)  relinquishing  to  the  heirs  of  Thomas  F.  Reddick 
all  the  right,  title,  claim,  and  interest  which  the  United  States 
had  to  a  certain  tract  of  land  (understood  to  be  the  land  in 
dispute),  with  the  following  proviso : — 

^^  Provided,  nevertheless,  if  said  lands  shall  be  taken  by  any 
older  or  better  claim  not  emanating  from  the  United  States, 
the  government  will  not  be  in  any  wise  responsible  for  any 
remuneration  to  said  heirs ;  and,  provided,  also,  that,  should 
said  tract  of  land  be  included  in  any  reservation  heretofore 
made,  under  treaty  with  any  Indian  tribe,  that  the  said  heirs 
be,  and  they  hereby  are,  authorized  to  locate  the  same  quan- 
tity in  legal  sub-divisions  on  any  unappropriated  land  of  the 
United  States  in  said  territory,  subject  to  entry  at  private 
sale." 

On  the  7th  of  February,  1889,  a  patent  was  issued  by  the 
United  States  to  Thomas  F.  Reddick,  for  the  land  in  contro- 
versy, which  contained  the  following  recital,  viz. : — 

*2261       **^'^®  United  States  of  America,  to  all  to  whom 
^  these  presents  shall  come,  greeting : 

**  Enow  ye,  that  Thomas  F.  Reddick,  assignee  of  the  estate 
of  Joseph  Robidoux,  assignee  of  Louis  Honore  Tesson,  has 
deposited  in  the  General  Land  Office,  a  certificate  numbered 
one  thousand  one  hundred  and  fifty-seven,  of  the  recorder  of 
land  titles  at  St.  Louis,  Missouri,  whereby  it  appears  that,  in 
pursuance  of  the  several  acts  of  Congress  for  the  adjustment 
of  titles  and  claims  to  lands,  the  said  Thomas  F.  Reddick, 
assignee  of  the  estate  of  Joseph  Robidoux,  assignee  of  Louis 
Honore  Tesson,  has  been  confirmed  in  his  claim  to  a  tract  of 
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land  containing  six  hundred  and  forty  aores,  bounded  and 
described  as  follows,  to  wit/'  &c.,  &o. 

On  the  10th  of  July,  1889,  the  defendants  in  error  brought 
a  writ  of  right  (a  proceeding  recognized  by  the  statutes  of 
Iowa,  in  the  nature  of  an  ejectment)  against  the  tenant  in 
possession  under  Marsh,  Lee,  and  Delavan.  After  sundry 
proceedings,  which  it  is  not  necessary  to  state,  the  cause  came 
on  for  trial  at  September  term,  1848,  of  the  District  Court, 
when  the  jury,  under  the  instructions  of  the  court,  found  a 
verdict  for  the  plaintiffs. 

A  bill  of  exceptions  was  taken,  which  set  out  the  evidenoe 
offered  by  the  parties  respectively,  as  follows,  viz. : — 

The  plaintiffs  offered  in  evidence  the  above  patent ;  proved 
that  the  land  claimed  was  included  within  it ;  the  heirship  of 
the  plaintifGs ;  and  that  the  defendant  was  in  possession  when 
the  suit  was  brought,  and  then  vested. 

The  defendants,  in  order  to  prove  an  outstanding  title) 
offered  in  evidence, — 

1.  The  treaty  of  1824. 

2.  The  Act  of  Congress  of  June  80,  1884. 
8.  The  Act  of  Congress  of  July  1, 1886. 

And  also  offered  parol  testimony  to  prove  that  the  northern 
line  of  said  half-breed  reservation  was  an  actually  marked 
line,  in  accordance  with  said  plat,  and  called  by  the  neighbor- 
hood, along  and  on  each  side  of  said  line,  the  half-breed  line; 
and  thereupon  prayed  the  court  to  instruct  the  jury  as  followe, 
to  wit: — 

Boused. 

1st.  That  if  the  jury  believe,  from  the  evidenoe,  that  the 
land  described  in  the  patent  lies  within  the  reservation  for 
the  Sac  and  Fox  half-breeds,  then  the  plaintiffs  are  not  entitled 
to  recover  under  said  patent,  as  authorized  by  the  said  act  of 
let  of  July,  1886. 

*Oivm.  |;*226 

2d.  That  under  the  report  of  the  recorder  of  land  titles, 
dated  February  2d,  1816,  offered  by  plaintiffs  in  evidence, 
plaintiffs  are  not  entitled  to  recover,  unless  the  same  has  been 
confirmed  by  an  act  of  Congress. 

8d.  That  the  true  construction  of  the  act  of  29th  of  April, 
1816,  does  not  confirm  the  plaintiffs'  title  to  the  land  sued  for 
in  tins  action,  if  the  Indian  title  was  not  then  extinguished  in 

~  land. 
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GKven. 

4th.  That  the  treaty  of  1824,  with  the  Sac  and  Fox  Indians, 
is  a  recognition  by  the  United  States  of  the  Indian  title  to  the 
land  in  controversy  at  the  date  of  said  treaty  of  1824. 

Refused. 

5th.  That  if  the  jury  believe,  from  the  evidence,  that  the 
land  described  in  the  patent  lies  within  the  reservation  for 
the  Sac  and  Fox  half-breeds,  then  the  plaintifib  are  not 
entitled  to  recover  under  said  patent. 

Oiven. 

6th.  That  if  the  jury  jBnd  for  the  plaintiffs,  and  that  said 
plaintiffis  are  entitled  to  damages  from  defendants  for  with- 
holding or  using  or  injuring  their  property,  the  jury  shall  then 
set  off  the  value  of  any  permanent  improvements  defendants 
may  have  made  on  said  land,  at  their  fair  value,  against  said 
damages. 

Refused. 

7th.  That  the  plaintiffs  cannot  recover  in  this  action,  unless 
they  show  conclusively  that  the  land  in  controversy  is  not 
witihin  the  Sac  and  Fox  half-breed  reservation. 

Ghiven. 

8th.  Instruct  the  jury,  that,  when  it  is  proved  that  the  land 
claimed  by  Roddick's  heirs  was  within  the  bounds  of  the  map 
given  in  evidence  in  this  case,  as  a  survey  of  the  half-breed 
&act,  and  that  it  has  proved  that  such  a  line  does  exist,  and  is 
recognized  by  persons  residing  on  each  side  of  the  line  as  the 
true  north  line  of  said  tract,  that  no  reputation  or  opinion  of 
the  citizens  residing  south  of  said  line,  or  north  of  said  line, 
that  said  line  is  incorrect,  would  be  evidence  to  impeach  the 
correctness  of  the  line  on  the  map,  and  proved  to  actually 
exist. 

Ghiven. 

9th.  That  if  the  jury  believe  that  Honore  Tesson  had  no 
marked  or  known  boundaries,  which  included  the  land  in 
controversy,  the  jury  must  find  for  the  defendant. 
*2271  '^^^  &Tsty  fifth,  and  seventh  of  which  instructions 
J  the  court  *refused  to  give  to  the  jury;  to  which  refusal 
and  opinion  of  the  court  the  defendants,  by  their  counsel, 
except,  and  pray  that  this  their  bill  of  exceptions  may  be 
signed,  sealed,  and  made  a  part  of  the  record. 

Charles  Mason,  Judge,    [seal.] 

The  defendants  sued  out  a  writ  of  error,  and  carried  the 
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case  up  to  the  Supreme  Court  of  Iowa,  which,  on  the  26th  of 
JanuaiT,  1846,  affirmed  the  judgment  of  the  District  Court. 

The  defendants  in  the  District  Court,  viz.,  Marsh,  Lee,  and 
Delavan,  then  brought  the  case,  by  writ  of  error,  up  to  this 
court. 

It  was  argued  by  Mr.  Wood^  for  the  plaintifiGs  in  error,  and 
Mr.  May  and  Mr.  Q-eyer^  for  the  defendants. 

Mr.  Wood  made  the  following  points : — 

I.  The  possession  of  the  defendants  in  the  original  suit 
was  sufficient  to  entitle  them  to  a  verdict,  unless  the  plaintiffs 
should  show  a  title. 

II.  An  outstanding  valid  title,  paramount  to  that  of  said 
plaintiffs,  was  sufficient  to  protect  the  possession  of  defendants 
below  against  the  plaintiffs^  title.  ScKauber  v.  Jack%on^  2 
Wend.,  12. 

III.  The  title  of  the  Indian  half-breeds,  under  the  act  of 
1884  and  the  treaty  of  1824,  was  valid  and  complete,  and 
being  prior  in  time  to  the  patent  of  the  plaintiffs  of  1889, 
which  issued  in  virtue  of  the  act  of  1886,  is  paramount 
thereto,  and  ought  to  prevail  against  it.  1  Douff.  (Mich.), 
565;  Sbqfnagle  v.  Andersony  7  Wheat.,  212;  2  Pet.,  268; 
9  Wheat.,  678 ;  9  Pet.,  715,  716. 

IV.  Even  if  the  plain tiffe  below  had  shown  a  defective  title 
prior  to  the  treaty  of  1824,  such  defective  title  would  not,  as 
against  the  said  title  under  the  act  of  1884,  be  made  valid  by 
the  plaintiffs'  patent  of  1889,  because  such  patent  passed  only 
the  title  of  the  United  States,  then  existing ;  more  especially, 
inasmuch  as  the  act  of  1886,  under  which  it  issued,  reserved 
rights  previously  acquired  under  treaty  with  any  Indian  tribe. 
Lee  V.  Glover^  8  Cow.  (N.  Y.),  189 ;  Mitchel  v.  United  States^ 
9  Pet.,  748 ;  Johnson  v.  Mcintosh,  8  Wheat.,  578. 

The  counsel  for  the  defendants  in  error  contended, — 

I.  The  court  did  not  err  in  refusing  the  said  prayers, 
because,-^ 

1.  They  are  based  on  a  part  only  of  the  evidence.  Gheen- 
Ucfs  Lessee  v.  Birth,  9  Pet.  292. 

*2.  It  appears  on  the  plot,  by  the  prayers  of  plain-  r«oQQ 
tiffs  in  error,  and  on  the  face  of  the  patent,  that  the  ^ 
laiid  in  dispute  had  been,  by  acts  of  Congress,  confirmed  to 
Reddick  prior  to  the  treaty  of  August,  18^. 

The  patent  being  founded  on  a  confirmation,  the  facts 
recited  may  be  considered.  United  States  v.  Clarke^  8  Pet., 
448.      A   public  grant,  if  admitttMl    in   evidence,  must   be 
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reoeived  by  court  and  jury  as  evidence  both  of  the  facts  it 
recites  and  declares  leading  to  the  foundation  of  the  grant, 
and  all  other  facts  legally  inferable  by  either  from  what  is  so 
apparent  on  its  face.  United  States  v.  Arredondo^  6  Pet., 
729.  See  Act  of  March  2d,  1805,  ch.  26  (2  Stat,  at  L., 
824) ;  Act  of  April  21st,  1806,  ch.  89  (2  Id.,  891) ;  Act  of 
February  15th,  1811,  ch.  14  (2  Id.,  617) ;  Act  of  June  18th, 
1812,  ch.  99,  (2  Id.,  748,)  authorizing  Recorder  to  report  on 
claims  to  land  in  Missouri ;  Reports  of  Recorder  of  Novem- 
ber 1st,  1815,  and  February  2d,  1816,  in  favor  of  Reddick's 
claim;  8  Am.  State  Papers,  845;  Act  confirming  Claims 
reported  by  Recorder,  April  29th,  1816,  ch.  159  (8  Stat,  at  L., 
328). 

The  report  of  recorder  adds  to  his  approval  of  Roddick's 
claim  ^^  if  Indian  right  extinguished."  As  to  the  effect  of  this 
proviso,  see  Report  of  J.  M.  Clayton,  Chairman  28d  Congress, 
2d  Sess.  Report,  No.  81,  Ho.  Reps. ;  United  States  v.  Fernan- 
dez et  al,  10  Pet.,  808 ;  Chouteau  v.  Eckhart,  2  How.,  874 ; 
Report  of  Solicitor  of  Land  Office,  MSS.  vol..  No.  75,  dated 
June  9, 1887. 

Did  not  the  act  of  April  29th,  1816,  include  Reddiok's 
claim  ? 

It  was  approved  by  the  recorder,  acting  as  commissioner,  as 
a  valid  claim,  subject  only  to  Indian  righte,  on  the  contingency 
that  they  are  or  may  thereafter  be  extinguished.  ^^  All  grants 
of  land  by  the  government  are  to  be  understood  as  being  sub- 
ject to  Indian  rights."  Fletcher  v.  Peck^  6  Crancb,  87; 
Mitchel  V.  United  States^  9  Pet.,  711 ;   Johnson  v.  Mclntosk, 

8  Wheat.,  574. 

If,  before '  the  confirmation  to  Reddick,  the  title  was  only 
inchoate  and  addressed  itself  to  the  political  departments  of 
government,  (see  Le  Bois  v.  BramelX  4  How.,  449,)  yet  it 
was  such  an  equitable  title  as  the  government  was  bound  to 
protect.     Mitchel  et  al.  v.  United  States,  9  Pet.,  714. 

But  what  was  the  effect  of  the  confirmation  by  the  act  of 
April  29th,  1816,  if  restricted  by  the  proviso  of  the  recorder, 
to  wit,  ^^if  Indian  right  extinguished.''  Did  it  not  at  least 
grant  the  ultimate  fee,  which  was  in  the  United  States,  sub- 
*2291  J^^^  ^  Indian  right  of  possession  ?  Could  the  United 
^  States  afterwards  *deal  with  the  fee,  and  reserve  or  in 
any   way  dispose   of  it?     Mitchel  et  al.   v.   United  States^ 

9  Pet.,  718 ;  Ghrignon  v.  Astor,  2  How.,  844. 

Indians  have  only  a  right  of  occupancy,  and  no  power  to 
dispose  of   the  soil.    Johnson  v.  Mcintosh^  8   Wheat.,  548 
Indians  cannot  sue  on  their  aboriginal  title  in  courts  of  the 
United  States.     Cherokee  Nation  v.  Georgia^  5  Pet^  20. 
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Grants  of  land  by  the  government  are  to  be  understood  to 
convey  a  title  to  the  grantees,  subject  only  to  the  Indian  right 
of  occupancy.  When  that  is  ended  by  cession  to  the  govern- 
ment, or  otherwise,  it  is  to  be  enjoyed  in  full  dominion  by  the 
grantee.  Id.;  Fletcher  v,  Peck^  6  Cranch,  87;  MitcKel  v. 
United  States^  9  Pet.,  711;  United  States  v.  Fernandez^  10 
Pet.,  804. 

The  act  confirming  Reddick^s  title  was  passed  in  1816. 
After  this,  by  the  treaty  of  August,  1824,  the  Indians  cede  all 
their  title,  reserving  only  a  small  tract  for  the  use  of  their 
half-breeds,  they  holding  it  as  ^^  other  Indian  titles  are  held.** 
Reddick's  land  was  located  before  this,  and  well  known  to  the 
government  by  its  metes  and  bounds.  See  additional  article 
of  Treaty  with  Sac  and  Fox  Indians,  dated  November  8d, 
1804  (7  Stat  at  L.,  87). 

Was  not  the  reservation  subject,  then,  to  his  locations? 
Otherwise  would  it  not  be  a  fraud  on  the  part  of  the  United 
States? 

The  confirmation  of  the  claim  of  Reddick,  either  by  the 
recorder  or  Congress,  was  a  location  of  the  land.  Les  Bais  v. 
BrameU^  4  How.,  468. 

The  grant,  then,  by  act  of  April  29th,  1816,  is  primA  facie^ 
a  good  legal  title,  and  standing  alone  will  support  an  ejectment. 
Strother  v.  Lucasy  12  Pet.,  454 ;  Chouteau  v.  Eckkart^  2  How., 
372.  It  is  a  higher  evidence  of  title  than  a  patent,  and  is  a 
direct  g^ant  of  the  fee.     Qrignon  v.  A%toTy  2  How,,  844. 

But  the  plaintifiFs  below  relied  upon  their  patent,  issued  7th 
February,  1889.  It  is  the  superior  and  conclusive  evidence 
of  legal  title.  Bagnell  v.  Broderiek^  18  Pet.,  486 ;  Wilcox  v. 
Jackson^  Id.,  499.  It  is  conclusive  proof  that  the  act  of 
granting  is  by  authority  of  the  United  States.  United  States 
V.  Arredandoy  6  Pet.,  728 ;  Patterson  v.  TF?»w,  6  Id.,  241.  And 
is  evidence  that  every  prerequisite  has  been  performed. 
UnUed  States  v.  Arredondo,  6  Pet,  780,  781 ;  Polk  v.  Wendal, 
9  Cranch,  87. 

It  will  not  be  presumed  that  the  government  has  conveyed 
the  same  land  twice.    United  States  v.  Arredondoy  6  Pet.,  o91. 

The  court  will  not  construe  the  patent  as  conflicting  with 
other  rights*    Jb. 

•The  patent  is  primd  facie  evidence  of  title,  and  r«oQo 
also  that  any  former  grant  of  the  same  land  by  the  ^ 

fovemment  was  extinguished.     Sail  v.  CHUings^s  Lessee^  2 
[arr,  4&  J.  (Md.),  112. 

This  court  has  repeatedly  decided  that  at  law  no  facts  behind 
the  patent  can  be  investigated.  Boardman  et  al.  v.  Lessees  of 
Bsed  and  Ford,  6  Pet.,  828,  842 ;  Stringer  v.  Towigy  8  Id.,  820. 
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But  it  ought  to  be  presumed,  in  cases  of  disputes  about  lands 
eranted  by  government  on  Indian  titles,  that  a  patent  carefully 
describing  the  lands  does  not  interfere  with  other  public  grants, 
or  speciaUy  with  Indian  reservations. 

Intercourse  with  the  Indians  should  be  carried  on  by  the 
government.     Worcester  v.  State  of  G-eorgia^  6  Pet.,  815. 

It  is  for  the  officers  of  government  to  say  when  land  shall 
be  reserved,  and  what  is  so  reserved.  Indian  affairs  belong  to 
the  political  department.  The  United  States  deal  with  Indian 
titles  in  their  political  and  sovereign  capacity.  It  is  for  the 
land  officers  to  decide  on  facts  on  which  a  patent  is  to  issue. 
Cherokee  Nation  v.  Georgia^  5  Pet.,  1 ;  Wilcox  v.  Jaeksoftj  18 
Id.,  499 ;  Lee  Bois  v.  Bramell^  4  How.,  461. 

Though  grants  are  subject  to  Indian  title,  yet  it  is  for  the 

E roper  officers  of  government  to  say  when  such  title  is  extinct 
y  succession,  or  abandonment,  by  boundary,  or  rejection  of 
claim,  and  the  lands  have  reverted  to  public  fund.  United 
States  V.  Arredondo,  6  Pet.,  747,  748. 

The  officers  of  government  have  determined  that  the  Indian 
right  was  extinguished  to  Reddick's  claim,  if  the  act  of  April 
29,  1816,  had  not  already  so  determined ;  and,  by  issuing  the 
patent,  have  at  least  put  the  burden  of  proving  the  contrary 
on  those  who  dispute  it.  United  States  v.  Arredondo^  6  Pet., 
727,  728;  Strother  v.  Lucas,  12  Id.,  487;  8  State  papers; 
Report  of  Solicitor  of  the  Land  Office,  MSS.  vol..  No.  113, 
dated  September  21,  1887 ;  also  No.  209,  dated  October  80, 
1888 ;  Opinion  of  Attorney-General  Grundy,  dated  January  2, 
1889,  Vol.  of  "Opinions  of  Attorneys-General,"  p.  1230; 
Order  of  Secretary  Woodbury,  dated  February  6,  1889,  to 
issue  patent  to  Reddick's  heirs,  "by  command  of  the  Presi- 
dent without  any  further  suspension,'*  and  order  of  Commis- 
sioner of  Land  Office  in  pursuance  thereof  (on  the  files  of 
Land  Office). 

Presumptions  are  in  favor  of  the  integrity  and  fidelity  of 
public  officers  in  fulfilling  their  duties.  Bank  of  the  United 
States  V.  Dandridge,  12  Wheat.,  64 ;  Martin  v.  Mott^  Id.,  19 ; 
Bull.  N.  P.,  298 ;  1  Green,  on  Ev.,  §  40. 

If  the  patent  is  primd  facie  evidence,  and  is  not  rebutted, 
it  remains  sufficient  to  maintain  the  title.  KeUy  v.  Jackson^ 
6  Pet.,  682. 

*2811       *''*  '^^^  outstanding  title  set  up  by  the  plaintiffs  in 
J  error  in  the  court  below,  under  the  treaty  and  law  of 
June  80,  1884,  does  not  necessarily  negative  a  title  in  the 
United  States  at  the  date  of  the  patent. 

It  must  be  a  clear  subsistitig  title  outstanding  in  another, 
to  defeat  a  plaintiff  in  ejectment,  and  that  means  such  a  title 
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as  the  stranger  could  recover  on  in  ejectment  against  either 
of  the  contending  parties.  Sail  v.  Oittings^s  Lesiee^  2  Harr. 
&  J.  (Md.),  112. 

III.  The  act  of  June,  1884,  does  not  necessarily  include  in 
the  half-breed  reservations  the  land  in  dispute. 

IV.  The  burden  of  showing  that  there  was  no  title  in  the 
United  States  at  the  date  of  the  patent,  and  also  that  the  land 
is  within  the  half-breed  reservation,  was  upon  the  plaintiffs  in 
error  (defendants  below).  Oreenleaf  v.  Births  6  Pet.,  802 ; 
Hawhin9  v.  Barney^  5  Id.,  468,  469. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  a  writ  of  error  to  the  Supreme 
Court  of  Iowa.  The  suit  originated  in  a  writ  of  right  issued 
by  the  District  Court  of  Lee  County,  at  the  instance  of  the 
heirs  of  T.  F.  Reddick,  to  recover  possession  of  certain  lands 
wrongfully  withheld  from  them,  as  they  alleged,  by  the  defen- 
dants. Marsh  and  others.  The  venue  was  subsequently 
changed  to  the  county  of  Henry,  where  the  cause  was  triefl 
in  September,  1848.  The  plaintiffs  claimed  possession,  as 
owners,  under  a  patent  to  their  ancestor,  signed  by  the  Presi- 
dent and  issued  from  the  General  Land  Omce  on  the  7th  of 
February,  1889,  which  they  exhibited,  and  also  proved  the 
premises  in  question  to  be  covered  by  such  patent,  and  in 
possession  of  defendants. 

The  defendants  produced  in  evidence, — ^Ist.  An  act  passed 
by  Congress  on  the  1st  of  July,  1886,  relinquishing  to  the 
heirs  of  T.  F.  Reddick  the  right  and  interest  of  the  United 
States  in  six  hundred  and  forty  acres,  being  the  land  in  con- 
troversy;  which  act  contained  the  following  provisos: — "Pro- 
vided, nevertheless,  if  said  lands  shall  be  taken  by  any  older 
or  better  claim,  emanating  from  the  United  States,  the  govern- 
ment will  not  be  in  any  wise  responsible  for  any  remunera- 
tion to  said  heirs ;  and  provided,  also,  that  should  said  tract 
of  land  be  included  in  any  reservation  heretofore  made  under 
treaty  with  any  Indian  tribe,  the  said  heirs  be,  and  they 
hereby  are,  authorized  to  locate  the  same  quantity,  in  legal 
subdivisions,  on  any  unappropriated  lands  in  said  territory 
subject  to  entry  at  private  sale."  2d.  The  treaty  of  August  4, 
1824,  between  the  United  States  and  the  Sac  and  r«oQo 
Fox  Indians,  and  a  plat  showing  the  *premises  in  ques-  ^ 
tion  to  be  within  the  limits  of  a  tract  reserved  by  said  treaty 
for  the  half-breeds  belonging  to  the  Sac  and  Fox  nations. 
8d«  The  act  of  June  80, 1884,  relinquishing  the  reversionary  or 
contingent  interest  of  the  United  States  in  the  reservation 
above  mentioned  to  the  half-breeds,  and  authorizing  them  to 
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sell  and  convey  the  same.  The  defendants  then  requested 
the  court  to  give  to  the  jury  several  instructions ;  the  first, 
fifth,  and  seventh  of  which  were  as  follows : — 

**  1st.  That  if  the  jury  believe  from  the  evidence,  that  the 
land  described  in  the  patent  lies  within  the  reservation  for  the 
Sac  and  Fox  half-breeds,  then  the  plaintiffs  are  not  entitled 
to  recover  under  said  patent,  as  authorized  by  the  act  of  1st 
June,  1886." 

The  fifth  is  to  the  same  effect  as  the  first. 

^*7th.  That  the  plaintiffs  cannot  recover  in  this  action, 
unless  they  show  conclusively  that  the  land  in  controversy  is 
not  within  the  Sac  and  Fox  half-breed  reservation." 

The  court  refused  to  charge  the  jury  upon  the  above-men- 
tioned points  as  requested,  and  a  verdict  was  rendered  for  the 
plaintim ;  whereupon  the  case  was  carried  by  the  defendants 
to  the  Supreme  Court  of  Iowa,  where  the  judgment  of  the 
District  Court  was  affirmed. 

From  the  foregoing  statement  it  appears  that,  by  refusing 
to  give  the  first,  fifth,  and  seventh  instructions,  the  court 
below  decided  that  the  patent  obtained  from  the  United  States 
by  Roddick's  heirs  was  a  better  title  than  the  reservation  to 
the  Sac  and  Fox  half-breeds. 

The  patent  of  1889,  was,jmma/a««,a  conclusive  title;  but 
by  the  treaty  of  1824,  with  the  Sac  and  Fox  Indians,  the  land 
in  dispute  was  admitted  by  the  United  States  to  lie  within 
the  territory  ceded  by  the  treaty ;  and  the  Indian  title,  such 
as  it  was  before  the  treaty,  is  reserved  to  the  half-breeds. 
This  Indian  title  consisted  of  the  usufruct  and  right  of  occu- 
pancy and  enjoyment;  and,  so  long  as  it  continued,  was 
superior  to  and  excluded  those  claiming  the  reserved  lands 
by  patents  made  subsequent  to  the  ratification  of  the  treaty  ; 
they  could  not  disturb  the  occupants  under  the  Indian  title. 
That  an  action  of  ejectment  could  be  maintained  on  an  Indian 
right  to  occupancy  and  use,  is  not  open  to  question.  This  is 
the  result  of  the  decision  in  Johnson  v.  mclntoah^  8  Wheat., 
574,  and  was  the  question  directly  decided,  in  the  case  of  Cor- 
net V.  Winton^  2  Yerg.  (Tenn.),  148,  on  the  effect  of  reserves 
to  individual  Indians  of  a  mile  square  each,  secured  to  heads 
of  families  by  the  Cherokee  treaties  of  1817  and  1819.  Here, 
*8831  ^^^^^^^9  ^^  addition  to  the  reserved  Indian  right,  the 
•^  act  of  1884  vests  the  ultimate  *title  remaining  to  the 
United  States  in  the  half-breeds  of  the  Sac  and  Fox  tribes ; 
therebv  giving  them  a  perfect  fee-simple.  And  this  act  of 
1884,  being  older  than  the  patent,  must  prevail,  unless  the 
plaintiffs  below  can  go  behind  their  patent;  and  on  this 
assumption  the  controversy  has  been  made  to  turn.  No  ev?- 
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dence  of  title  was  introduced  in  the  District  Court  other  than 
the  patent  itself ;  and  its  recitals  are  relied  on  to  oTerreach 
the  half-breed  title.  lu  the  argument  here,  reports  found  in 
Congressional  documents,  and  laws  passed  by  Congress  operat- 
ing on  such  reports  and  document,  have  been  adduced  and 
insisted  on  as  confirming  Roddick's  claim,  long  before  the 
treaty  of  1824  was  made.  The  patent  recites  that  Roddick 
^assignee  of  Robidoux,  who  was  assignee  of  Tesson)  had 
aeposited  in  the  General  Land  Office  a  certificate  (No.  1167) 
of  the  recorder  of  land  titles  at  St.  Louis,  Missouri ;  and  that, 
in  pursuance  of  the  several  acts  of  Congress  for  the  adjust- 
ment of  titles  and  claims  to  land,  said  Reddick  has  been  con- 
firmed in  his  claim  to  a  tract  of  land  containing  six  hundred 
and  forty  acres,  &c. 

For  the  purpose  of  showing  the  consideration  on  which  the 
patent  is  founded,  and  the  authority  by  which  it  issued,  the 
recitals  are  indisputable  on  a  trial  at  law;  but  standing  alone, 
they  do  not  furnish  sufficient  evidence  to  establish  mat  the 
title  can  take  an  earlier  date  than  the  patent,  and  thereby 
overreach  an  elder  title,  as  that  of  the  half-breeds.  As  another 
trial  will  probably  bring  out  a  different  case  from  the  one  now 
presented  to  us,  we  retrain  from  making  any  further  remarks 
on  the  extraneous  matters  adduced  on  the  argument. 

Nor  can  the  act  of  1886,  in  favor  of  Roddick's  heirs,  help 
the  patent,  it  being  of  later  date  than  the  treaty;  and  the  con- 
firming act  to  the  half-breeds  is,  of  course,  (when  standing 
alone,)  inferior  to  the  Indian  title. 

It  was  also  insisted  on  the  argument  here,  that,  as  it  did  not 
appear  that  any  half-breeds,  or  their  heirs  or  assigns,  were  in 
existence  when  the  trial  below  took  place,  the  outstanding 
titie  relied  on  could  not  be  set  up  by  the  defendants.  To 
which  it  may  be  answered,  that  it  was  necessary  for  the  plain- 
tiffs to  show  themselves  to  be  owners  of  the  land,  and  to 
recover  on  the  strength  of  their  own  titie ;  and  if  the  land 
had  been  previously  granted,  nothing  was  left  to  pass  by  the 
second  patent,  unless  there  had  been  an  escheat,  or  forfeiture 
of  title  to  the  United  States,  by  the  first  grantees ;  and  cer- 
tainly a  court  of  justice  could  presume  neither  of  these  things 
to  have  taken  place  between  1884  and  1889,  such  being  the 
respective  dates  of  the  confirming  act  to  the  half-breeds,  and 
the  patent  of  Reddick's  heirs.  The  general  rule  is,  r«QQ4 
that,  where  the  9ame  land  has  been  *twice  granted,  *- 
the  elder  patent  may  be  set  up  in  defence  by  a  trespasser, 
when  sued  by  a  claimant  under  the  younger  grant,  without 
inquiring  as  to  who  is  the  actual  owner  of  the  land  at  the 
time  of  the  trial. 

289 


tti  SU  PREMK  COURT. 

Warner  «.  Topper  et  aL 

It  18  therefore  ordered,  that  the  judgment  be  reversed,  and 
the  caoBe  remanded  for  another  trial  to  be  had  therein. 

Order. 

This  caoae  eame  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  territory  of  Iowa,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court ;  that  the  judgment 
of  the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby,  reversed,  with  costs,  and  that  this  cause  be,  and  the 
same  is  hereby,  remanded  for  further  proceedings  to  be  had 
therein  in  conformity  to  the  opinion  of  this  court. 


MOBBS  WaNZEB,  PLAnnTFF  IN  EBBOB,  V.  TuiiLnTS  C. 
TUFFBB  AND  JOHN  H.  ROUJNS,  UNDEB  THE  FiBM  OT 
TUPPBB  &  ROLIilNS. 

By  the  statates  of  HiBsissippI,  the  holder  of  an  inland  bill  of  exeliange  la 
entitled  to  recover  of  an  indorser  the  amount  due  on  the  bill,  with  interest, 
upon  giving  the  customary  proof  of  default  and  notice.  A  protest  Is  neces- 
sary only  tor  the  purpose  of  enabling  him  to  recover  the  five  per  cent, 
damages  given  by  the  act. 

The  case  of  BaUey  v.  Dozier  (0  How.,  28)  confinned. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Mississippi. 

It  was  an  action  brought  by  Waiizer  upon  a  bill  of  exchange 
drawn  by  him  upon  SUverbury  &  Co.,  accepted  by  drawees, 
and  indorsed  by  Tupper  &  Rollins  to  Wanzer. 

The  cause  was  tried  in  the  Circuit  Court  in  November, 
1846,  when  the  court  refused  ti)  permit  the  bill,  although 
admitted  to  be  an  inland  bill  of  exchaiige,  to  be  given  in 
evidence  to  the  jury,  because  there  was  no  valid  protest 
thereof. 

It  is  unnecessary  to  state  any  further  facts  in  the  case. 

It  was  argued  in  this  court  by  Mr.  Coxej  for  the  plaintiff  in 
error,  no  counsel  appearing  for  the  defendants. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
ooart. 

*28fil      '^  ^^  ^^^'  ^^^  Circuit  Coui-t  for  the  Southern  Dia- 
^  trict  of  *  Mississippi  decided,  thai)  the  holder  of  an 
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inland  bill  of  exchange  drawn  and  accepted  in  that  state 
was  not  entitled  to  recover  against  the  indorser,  unless  the 
bill  had  been  regularly  protested  for  non-payment.  This 
decision  was  made  before  the  case  of  Bailey  y.  Dosder^ 
reported  in  6  How.,  23,  came  before  this  court.  In  that 
case  the  court  held,  upon  full  consideration  of  the  question, 
that,  under  the  statute  of  Mississippi,  the  holder  of  an  inland 
bill  of  exchange  was  entitled  to  recover  of  an  indorser  the 
amount  due  on  the  bill,  with  interest,  upon  giving  the  cus- 
tomary proof  of  default  and  notice  ;  and  that  the  protest  was 
necessary  only  for  the  purpose  of  enabling  him  to  recover  the 
five  per  cent,  damages  given  by  the  act.  The  case  of  Bailey 
V.  Bozier  must  govern  this,  and  the  judgment  in  the  Circuit 
Court  18  therefore  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  die  Circuit  Court  of  the  United  States  for  tiie 
Southern  District  of  Mississippi,  and  was  argued  by  oounseL 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court,  with  directions  to  award  a  venire  fadaM 
de 


'••» 


Eli  Clark,  William  Greek,  Ain>  Hugh  MoOill,  Plain- 

TIFFS   Df  SBBOB,   V.    ThE    PUESIDENT,    DiBBOTOBS,    AMD 
COMPAKT    OF    THE    MaMUFAOTUBEBS'    IkSUBAKCB  CoM- 

PAHT,  Defendants. 

When  an  mdkm  was  brongfat  upon  a  policy  of  insuranoe  aipUnst  fire,  by  the 
■wrignww  of  the  person  originally  insured,  and  In  the  policjr  it  was  said  that 
it  was  ^made  and  accepted  upon  the  repre9«*ntation  of  the  said  assured, 
contained  in  his  iq;>plication  therefor,  to  which  referenee  is  to  be  had,"  it 
was  pnmer  to  prove  by  parol  te»tiniony  that  tlie  representations  aUeged 
to  have  lieen  made  by  the  party  originally  insured  were  actually  made  by 
him. 

And  if  the  assignees,  by  their  acts,  adopted  these  representations,  when  re- 
newing the  policy  from  time  to  time,  the  evidence  was  equally  admissible, 
beeaose  the  subsequent  poVwAftn  had  referenee  to  the  one  Qist  made.* 

'  An  agrssBMOt  to  renew  a  policy  of  policy  are  to  be  oontinoed.    Haif  ▼. 

firs  JnsBmnee,  in  the  ab^nre  of  evi-  SUir  Fire  Ins,  Co.,  77  K.  T.,  286,  8S0L 

denoe  that  any  chan^^e  wah  irit«^n<i<^l.  To  constitute  an  application  a  pait 

implies  tliat  the  temu  of  the  (?xi«iin^  of  a  policy  of  fire  insuimnoe. 
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Therefore,  where  the  representation  upon  which  the  original  policy  was 
founded  was,  that  "the  picker  is  inside  of  the  building,  but  no  lamps  used 
in  the  picking-room,"  it  was  a  correct  instruction  to  give  to  the  jury,  that 
the  use  of  humps  in  the  picker-room  rendered  the  policy  void.^ 

But  if  no  representations  were  made  or  asked,  it  would  not  be  the  duty  of  the 
insured  to  mi^e  known  the  fact  that  lamps  were  used  in  the  plddng^rooniy 
although  the  risk  mig^t  have  been  thereby  increased,  unless  the  use  of  them 
in  that  way  was  unusuaL* 

4ioog-i      This  case  was  brought  up,  by  writ  of  error,  from  the 

J  Circuit  *Court  of  the  United  States  for  the  District  of 



must  be  some  reference  to  it  in  the  risk  on  the  premises  sought  to  be  in- 

poUcy  which  evinces  that  the  parties  sured  in  the  defendant  company.  This 

understood  and  accepted  it  as  such,  statement  was  untrue.    The  clerk  did 

VUas  y.  New  York  ventral  Ins.  Co.,  not  know  it  to  be  so,  but  his  employer 

72  K.  T.,  590;  <\fflrming  9  Hun,  121.  did.     In  an  action  upon  the  policy, 

3  The  misrepresentation  or  suppres-  the  falsity  of  this  statement  was  in- 

sion  of  a  fact  material  to  the  risk  sisted  upon  as  a  defence.    The  judge 

known  to  the  insured,  and  which  the  instructed  the  jury  that  if  the  clerk 

Insurer  is  not  bound  to  know  will,  in  made  the  statement  absolutely  as  a 

general,  avoid  the  policy.     Both  v.  fact,  the  policy  was  void;  but  if  he 

City  Ins,  Co.f  6  McLean,  324;  Car-  stated  it  merely  as  a  matter  of  opin- 

peiUer  v.  American  Ins.  Co.,  1  Story,  ion,  the  policy  was  valid.    Held,  cor- 

57;  BvXkley  v.  Protection  Ins.  Co.,  rect.    Standard  Oil  Co.  v.  Amazon 

2  Paine,  82;  Prud?iomme  v.  Salaman-  Ins.  Co.,  14  Hun  (K.  T.)»  619;  s.  c. 

der  Fire  Ins.  Co.,  27  La.  Ann.,  695;  79  N.  Y.,  606. 

Mere  Y.  Franklin  Ins.   Co.^  68  Mo.,  A  policy  provided  that  the  insurer 

127;   Whittle  v.  Farmville  Ins.   dbc.  should  not  be  liable  for  loss  occasioned 

Co.,  8  Hughes,  421;  MulHn  v.   Ver-  by  the  use  of  kerosene  oil  as  a  light 

montMut.  Fire  Ins.  Co.,  54  Yt.,  223.  in  any  bam  or  out-building.    In  an 

But  where  the  misrepresentation  or  action  upon  the  policy — Heid,  1.  That 

concealment  relates  to  something  im-  the  condition  was  not  simply  a  provi- 

material  to  the   risk,  {Mobile   F%re  sion  against  the  habitual  use  of  the 

Dept  Ins,  Co.  v.   Coleman,  58  Ga.,  oil,  but  that  its  use  upon  a  single  oc- 

251;  Same  v.  MiUer,  Id.,  420);  or  re-  casion,  if  it  caused  a  loss,  i.  e.,  if  loss 

specting  which  the  insurer  Is  charged  would  not  have  resulted  if  other  oil 

with  notice,  or  is  bound  to  inquire  had  been  used,  forfeited  the  policy. 

(Kohne  v.  Ins.  Co.  qf  No.  America,  2.  That  the  condition  contemplated 

i  Watdi.  C.  C,  93;   s.  c.  Id^  158;  and  provided  against  the  danger  re- 

ificoZZv.  ^7nerican  iTis.  Co.,  3  Woodb.  suiting  from  the  upsetting  or  oreak- 

A  M.,  530;  Andes  Ins.  Co.  v.  FUh,  ing,  by  some  intervening  accident,  of 

71  111.,  620,    But  see  Texas  Banking  a  lamp  filled  with  the  oil  named,  as 

^  Ins.  Co.  V.  HiUchins,  53  Tex.,  61;  well  as  to  a  direct  and  immediate  ef- 

B.  c.  37  Am.  Rep.,  750;    Hansen  v.  feet  therefrom,  such  as  an  explosion. 

American  Ins,  Co.,  57  Iowa,  741)  it  Matson  v.  Farm  Buildinge  Ins.  Co., 

wiU  not  avoid  the  policy,  73  N.  Y.,  310;  reversing  9  Hun,  415. 

If  the  representation  is  a  mere  ex-  A  clause  in  a  policy,  declaring  the 

pressioi:  ox  opinion  by  the  assured,  policy  void  if   "camphene,  burning 

e.   y«   as   CO   valuation,  the   insurer  fluid,  or  refined  coal  or  earth  oils "  are 

should  inquire  into  the  grounds  of  '* used'' on  the  insured  premises,  will 

such  opinion.     Classon  v.   8mU?i,  3  not  be  construed  to  intend  the  ordi- 

Wtah.  C.C.,16Q;  Harrington  y.  Fitch-  nary  use  of  kerosene  oil  for  illumi- 

hurg  MuL  Fire  Ins.  Co.,  124  Mass.,  nating  purposes.    Bennett  v.  North 

126;   CiUzent^  JP%re  Ac.  Ins.  Co.  v.  BHtish  dbc.  Ins.  Co.,  8  Daly  (N.  T.), 

Short,  62  Ind.,  316;   Careon  v.  J^erse?/  461. 

City  Fire  Ins.  Co.,  14  Yr.  (N.  J.).  »  The  applicant  has  a  right  to  sup- 

300;  8.  0.  30  Am.  Rep.,  584.    Thus  a  pose  that  the  insurer,  in  making  in- 

derk  of  the  agent  of    the   insured  quiries  as  to  certain  facts,  waives  In- 

•tated  to  the  agent  of  the  company  formation  as  to  all  others.    Browwbng 

with  whom  the  insurance  was  eflfected,  ^ .  Home  Ins.  Co.^  71  N.  T.,  508. 
that  another  company  had  accepted  a 
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Massachusetts.^  It  was  an  action  upon  a  policy  of  insurance 
against  fire.  The  plaintiffs  in  error,  who  were  also  plaintiffs 
below,  resided  at  Malone,  in  the  county  of  Franklin  and  state 
of  New  York,  and  the  insurance  company  was  at  Boston,  in 
Massachusetts. 

The  property  insured  was  a  cotton  factory  in  Malone^ 
owned  originally  by  Jonathan  Stearns,  who  applied  for 
insurance  on  the  28th  of  April,  1884. 

There  were  fifty  questions  asked  by  the  insurance  company, 
and  answered  by  Stearns.  The  thirty-fourth  question  and 
answer  were  as  follows: — 

"84.  Is  the  picker  inside  the  building?  If  within,  state 
where  situated  and  how  secured  ;  if  in  a  separate  building, 
state  if  the  passage-way  communicating  with  the  factory  is 
secured  by  an  iron  door  at  each  end,  or  how  otherwise 
secured." 

"  84.  The  picker  is  inside  of  the  building,  but  no  lamps 
used  in  the  picking-room ;  the  doors  are  wood,  and  not  cov- 
ered." 

The  following  was  written  in  pencil  at  the  close  of  the 
application  by  the  agent  at  Pittsfield : — 

"  The  assured  warrants  that  the  waste  shall  be  removed  as 
often  as  once  in  forty-eight  hours  to  a  safe  distance  from  the 
mill,  and  that  the  lamps  in  the  carding-rooms  shall  be  inclosed 
in  glass.     (This  condition  is  required.)" 

A  policy  was  issued  to  Stearns  from  July  1,  1884,  for  one 
year,  for  |8,000,  on  the  factory-building  and  fixtures,  includ- 
ing water-wheel,  drums,  shafts  and  gearing ;  $11,000  on  the 
movable  machinery,  and  $1,000  on  the  stock  in  the  various 
stages  of  manufacturing. 

On  the  8th  of  July,  1884,  Stearns  assigned  the  policy  to 
the  Ogdensburg  Bank,  to  which  the  company  assented. 

On  the  17th  of  June,  1885,  the  cashier  wrote  to  Mr.  Hall, 
the  agent  of  the  insurance  company,  inclosing  a  check  for 
$268,  and  requesting  a  continuance  of  the  policy  for  one 
year;  and  in  August,  1886,  a  similar  letter,  requesting  a 
renewal  or  continuance  of  the  policy. 

In  August,  1887,  the  cashier  of  the  bank  inclosed  a  draft 
for  $268,  and  requested  a  new  policy.  One  was  accordingly 
issued,  containing  the  same  clauses  as  the  preceding. 

On  the  18th  of  August,  1888,  Stearns  informed  Mr.  Hall, 
the  agent,  that  the  property  insured  had  passed  out  of  his 
hands  into  those  of  the  bank. 

On  the  25th  of  August,  1888,  the  cashier  wrote  to  Mr. 


^  Reported  below,  2  Woodb.  A  M.,  472. 
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Hall,  requesting  a  continuance  of  the  policy,  but  omitting  the 
91,000  on  stock,  as  the  mill  was  not  then  in  operation. 

In  August,  1839  and  1840,  similar  letters  were  written.  In 
00^11  ^^®  policy  issued  in  1840,  the  following  clause  was  in- 
J  serted : — *^^  It  is  understood  that  the  factory  is  not  in 
operation,  and  that  the  assured  have  liberty  to  put  the  same 
in  operation,  agreeably  to  the  representation  heretofore  made 
by  Jonathan  Stearns.**  Upon  the  receipt  of  this  policy,  the 
cashier  returned  the  following  answer : — 

''Ogdensburg  Bank,  Augwt  27(A,  1840. 
**  Pabkeb  L.  Ham:-,  Esq.,  Agent,  ^e. 

**Dear  Sir, — ^Will  you  do  me  the  favor  to  send  me  a  copy 
of  the  original  survey  and  application,  as  made  by  Jonathan 
Steams,  at  the  time  Stearns  effected  an  insurance  on  the 
cotton  factory,  &c.,  at  Malone,  as  I  observe  that  the  first 
policy  made  out  for  us  specifies  ^  afirreeably  to  the  representa- 
tions heretofore  made  by  Jonathan  Stearns.'  This  institution 
does  not  know  what  those  representations  are,  and  as  the  fac- 
tory is  soon  to  be  put  in  operation  by  Stearns,  we  having 
leased  the  same  to  him  for  one  year,  we  wish  you  to  send  us 
a  copy  of  the  survey  and  application,  in  order  to  have  Steams 
act  within  those  representations.  We  also  wish  you  to  send 
us  your  abstract  of  having  the  factory  put  in  operation  by 
Jonathan  Steams,  under  the  policy  that  will  take  effect  on 
the  80th  instant,  for  one  year  from  that  time.  If,  on  receipt 
of  a  copy  of  survey  and  application,  it  shall  not  be  found 
sufficiently  correct,  you  will  be  notified,  and  we  shall  expect 
you  will  consent  to  have  the  policy  adapted  to  the  corrected 
application,  &c.  In  the  policy  of  1889  you  say,  ^contained 
in  their  application.'  I  am  not  aware  that  this  institution  has 
made  any  specific  application,  and  suppose  you  intended  the 
one  given  as  to  details  by  Stearns.     Yours,  &c., 

"John  D.  Judbon,  OSMAier." 

The  reply  of  the  agent  was  as  follows : — 

''Fittsfield,  81st  August,  1840. 
"John  D.  Judson,  Esq.,  Cashier. 

"Dear  Sir, — Herewith  I  inclose  to  you  a  renewed  policy, 
No.  622,  on  cotton  factory,  &c. ;  I  have  inserted  the  clause 
agreeably  to  your  direction. 

"Dear  Sir, — ^I  had  deposited  this  letter  in  the  post-office 
when  I  received  your  favor  of  the  27th  instant.  The  policy 
is  made  out  by  inserting  liberty  of  putting  it  in  operation,  as 
requested.     The  original  survey  I  have  not  in  my  possession. 
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It  is  in  the  office  at  Boston.  Perhaps  Mr.  Stearns  may  have 
kept  a  copy ;  if  so,  you  will  be  able  to  obtain  it  of  him ;  if 
not,  I  may  procure  for  you  a  copy  at  Boston.  You  will,  of 
course,  see  to  it  that  the  waste  is  removed  according  to  the 
warranty,  and  that  the  lamps  be  inclosed  in  glass. 

"Respectfully,  P.  L.  Hall." 

*It  appeared  that  the  cashier  then  wrote  to  Stearns  •- 
for  a  copy  of  his  representation,  but  Stearns  replied  that  he 
had  none.     No  farther  inquiries  were  made  about  it. 

In  August,  1841,  the  cashier  wrote  to  the  agent,  saying, — 
"Please  send  me  a  new  policy  or  a  renewal  receipt  for  the 
continuance  of  the  same  policy  for  one  year  from  30th  instant. 
The  factory  is  now  and  has  been  in  operation  the  last  year, 
under  a  lease  to  Colonel  Jonathan  Stearns.  His  lease  will 
expire  soon,  and  whether  the  bank  will  lease  it  again  is  more 
than  I  can  say  at  present ;  but  still  we  wish  the  same  clause 
in  the  new  policy  that  is  in  the  present  one,  viz.,  that  we  have 
the  right  to  put  the  mill  in  operation,  &c.,  should  we  wish." 

A  policy  was  issued  according  to  the  above  request,  con- 
taining amongst  other  things  the  following : — "  It  is  under- 
stood that  the  mill  is  under  lease  to  Jonathan  Stearns,  and 
may  again  be  leased  to  him  or  some  other  tenant,  the  assured 
being  answerable  for  the  warranty  as  above." 

On  the  18th  of  March,  1842,  an  indorsement  was  made 
upon  the  policy,  that  the  assured  had  made  a  contract  of  sale, 
and  given  possession  of  the  property  to  Eli  Clark,  William 
Green,  and  Hugh  McGill,  to  which  the  approbation  of  the 
company  was  requested ;  which  was  given  by  Mr.  Hall. 

On  the  19th  of  August,  1842,  the  cashier  wrote  again  for 
continuance  of  policy  No.  704  P,  and  requested  a  new  policy 
to  be  made  out  in  the  names  of  Clark,  Green,  and  McGill ;  in 
case  of  loss,  the  money  to  be  paid  to  the  bank.  The  policy 
was  issued  accordingly,  containing  the  same  clauses  as  before, 
witJi  this  remark  added: — "This  policy  is  issued  upon  the 
representation  formerly  made  by  Jonathan  Steams,  the  former 
owner,  which  representation  is  binding  on  the  assured." 

In  August,  1848, 1844,  and  1845,  similar  letters  were  written 
by  the  cashier,  and  similar  policies  issued^  except  that  the  last 
remark  above  quoted  was  not  attached  to  them. 

In  March,  1846,  the  property  was  destroyed  by  fire,  and 
toon  afterwards  notice  thereof  given  to  the  company. 

In  October,  1846,  the  insured  brought  an  action  of  assumpsit 
against  the  company,  counting  on  the  policy,  and  also  con- 
taining the  common  money  counts ;  under  which  a  judgment 
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was  obtained  for  a  return  of  premiums,  to  the  amount  of 
$1,200. 

In  October,  1847,  the  case  came  up  for  trial,  upon  a  plea  of 
non  €Ui9ump8it  and  issue.  The  plaintiffs  offered  in  evidenoe 
the  policy,  the  contract  between  the  bank  and  Clark,.  Grreeo, 
and  McGill,  and  the  payment  of  part  of  the  purchase-money 
by  the  latter. 

4»oQQ-|  "I^e  plaintiffs  also  proved  the  loss  of  the  property  br 
^  fire,  notice  *of  the  loss,  that  the  waste  was  removed, 
and  that  the  lamps  in  the  carding-room  were  inclosed  in  glass, 
as  required  by  the  policy.  Everything  was  proved  or  admit- 
ted that  was  necessary  to  make  out  a  primd  facie  case  for  the 
plaintiffs. 

The  evidence  showed,  likewise,  that  the  fire  originated  in 
the  picking-room,  which  was  situated  in  the  centre  of  the 
building,  and  in  which  a  glass  lamp  was  frequently  suspended 
from  the  ceiling,  and  into  which  room  a  glass  lantern  was  car- 
ried that  evening,  and  placed  by  the  workman  on  the  window- 
sill  while  the  picker  was  in  operation ;  around  the  top  of  this 
lantern  he  first  saw  the  light  and  fire,  as  if  the  cotton-dust 
had  become  ignited  through  the  air-holes,  and  the  fire  was 
communicated  with  such  rapidity  to  the  whole  cotton  he  was 
unable  to  distinguish  it.  The  evidence  showed  further,  that 
when  the  picking-room  had  been  occasionally  used  to  work  in 
during  the  night-time,  this  lantern,  or  one  like  it,  had  for  three 
years  Deen  carried  in,  and  that  the  globe  lamp  had  been  long 
used  there  suspended,  with  a  reflector  over  the  top,  and  was 
lighted  when  they  worked  at  night  in  the  picking-room,  as 
well  as  the  lantern.  This  appears  to  have  been  the  practice 
soon  after  1884  or  1885,  but  no  evidence  was  offered  that  it 
had  been  before.  When  the  plaintiffs  bought  the  property  in 
1842,  they  found  the  lamp  hung  and  ready  for  use,  and  they 
continued  to  use  it  as  it  had  been  used  before. 

The  defendants  then  offered  in  evidence  the  application  of 
Steams  for  insurance,  his  written  answers  to  the  fifty  ques- 
tions, and  the  policies  and  letters  above  mentioned. 

The  defendants  then  called  Parker  L.  Hall,  who  testified 
that,  prior  to  the  first  policy  to  Stearns,  he  was  agent  of  the 
defendants  in  Pittsfield,  and  that  his  authority  did  not  extend 
to  the  taking  of  new  risks  on  this  species  of  property. 

It  was  admitted  that  such  a  use  of  lamps  in  the  picker-room 
as  appeared  in  this  case,  enhanced  the  danger  of  ue,  and  was 
material  to  the  risk. 

To  the  admission  of  all  this  evidence  the  counsel  for  the 
plaintiffs  then  and  there  objected,  ou  the  ground  that  the 
policy  contained  no  representations  made  by  Jonathan  Stearns, 
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and  had  no  reference  whatever  to  any  such  representations, 
and  that  to  admit  extrinsic  evidence  of  the  representations  of 
the  said  Stearns,  and  other  extrinsic  evidence  to  connect  the 
plaintiffs  with  those  representations,  and  thus  affect  their 
rights  by  such  representations,  was  not  only  to  vary,  enlarge, 
or  modify  the  contract,  as  contained  in  the  policy,  but  was  in 
fact  to  set  up  and  show,  by  extrinsic  evidence,  a  distinct  and 
different  contract  from  that  contained  in  the  policy,  rmoAfi 
and  of  which  the  policy  *is  the  written  evidence  on  ^ 
which  the  parties  relied ;  and,  as  the  printed  clause  in  the 
policy  referred  only  to  representations  of  the  assured,  repre- 
sentations in  form  by  the  assured  were  the  only  representa- 
tions which  could  legally  be  shown,  and  evidence  that  the 
parties  did  not  mean  the  representations  in  form  by  the 
assured,  or  expressed  in  the  policy,  but  meant  representations 
of  Stearns,  was  not  admissible,  because  that  would  clearly  be 
to  enlarge  or  change  the  contract  in  the  policy,  or  rather  to 
set  up  a  distinct  and  different  contract. 

But  the  court  admitted  all  the  evidence  as  proper  and  legal, 
and  to  this  ruling  and  decision  of  the  court  the  counsel  for  the 
plaintiff  excepted. 

The  plaintiffs  also  proved  that  it  was  customary  for  these 
defendants,  and  other  insurance  companies  in  Boston,  to 
issue  policies  on  property,  with  which  the  underwriters  were 
acquainted,  in  the  printed  form,  like  that  in  this  case,  with 
the  clause  referring  to  the  ^^representation  of  the  assured, 
contained  in  their  application,  to  which  reference  is  to  be 
had,"  where  no  written  application  has  in  fact  been  made  by 
the  assured,  and  where  there  is  no  written  representation  to 
which  reference  can  be  had.  The  counsel  for  the  defendants 
objected  to  the  admissibility  of  the  evidence  by  which  these 
facts  were  proved. 

The  counsel  for  the  plaintiffs  requested  the  honorable 
justice  who  presided  at  the  trial  to  instruct  the  jury, — 

1.  That  whether  the  printed  clause  in  the  policy — "that 
this  policy  being  made  and  accepted  upon  the  representation 
of  the  said  assured,  contained  in  their  application  therefor  (to 
which  reference  is  to  be  had)  " — was  to  be  taken  as  referring 
to  the  representation  of  Stearns,  in  1884,  was  matter  of  law 
to  be  determined  by  the  court,  the  construction  and  applica- 
tion of  written  contracts  and  instruments  being  wholly  within 
the  province  of  the  court. 

2.  That,  in  the  opinion  of  the  court,  the  said  clause  was  not 
to  be  taken  as  referring  to  the  said  representation  of  the  said 
Stearns ;  that  these  i*epresentations  are  not  to  be  taken  as  a 
part  of  the  said  policy,  or  as  in  any  way  binding  on  the 
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plaintiffs,  whose  right  to  recovet  in  this  case  could  not  be  in 
any  way  affected  by  said  representation. 

8.  That  the  evidence  introduced  by  the  defendants  was 
not  sui&cient  in  law  to  bar  the  plaintiffs'  right  to  recover. 

But  the  honorable  justice  declined  giving  these  instmctions 
to  the  jury,  and  instructed  them  that  they  would  be  war- 
ranted in  finding  that  the  plaintiffs  had  adopted  the  represen- 
tations made  by  Jonathan  Stearns  as  a  part  of  this  policy ; 
that,  if  those  representations  were  adopted  by  the  plaintiffs, 
•2411  ^^®y  formed  •a  part  of  the  present  policy  in  the  same 
•J  manner  as  if  incorporated  into  it,  and  the  use  of  lamps 
in  the  picker-room,  in  the  manner  testified  to,  in  violation  of 
these  representations,  rendered  the  policy  void,  and  the  plain- 
tiffs would  not  be  entitled  to  recover,  except  for  a  return  of 
the  premiums  paid  for  the  last  four  years.  And  the  jury 
were  further  instructed,  that  if  they  found  the  policy  declared 
on  did  not  refer  to  the  said  representations  of  Stearns,  and 
that  no  representation  was  in  fact  made  or  adopted  by  the 
plaintifiGs  respecting  the  use  of  lamps  in  the  picker-room^  they 
would  then  take  the  law  to  be,  that,  as  it  was  agreed  by  the 
parties  that  the  use  of  lamps  in  the  picker-room  in  the  manner 
found  was  material  to  the  risk,  it  was  the  duty  of  the  plain- 
tiffs to  disclose  the  fact  of  such  use  to  the  defendants,  or  their 
agent,  when  the  policy  was  applied  for,  provided  such  use 
then  existed,  and  was  known  to  the  plaintiffs  and  unknown 
to  the  defendants,  and  was  then  intended  by  the  plaintiff  to 
be,  and  in  fact  was,  continued  after  the  policy  was  issued, 
and  occasioned  the  loss  in  question ;  and  that  each  failure  of 
the  plaintiffs,  even  without  any  fraudulent  intent  on  their 
part,  to  make  this  fact  known  to  the  defendants,  would  avoid 
the  policy.  Thereupon  the  jury  returned  a  verdict  for  the 
plaintifGs,  for  a  return  of  four  years'  premium. 

To  these  instructions,  and  to  the  said  refusal  to  instruct,  as 
well  as  to  the  admission  of  the  said  evidence,  the  plainti£b 
then  and  there  excepted;  and  prayed  that  their  exceptions 
might  be  allowed  and  sealed  by  the  said  justice,  and  the  same 
were  allowed  and  sealed  accordingly. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 

fftRAT^I  ™y  ®®*^»  *^  ^^^^  ^*y  ^^  November,  A.  D.  1847. 
^         J  Levi  Woodbuey, 

Associate  Justice  Supreme  Court  U.  8* 

Upon  these  exceptions  the  case  came  up  to  this  court. 

It  was  submitted  on  printed  arguments  by  Mr.  GHUet^  for 
the  plaintiffs  in  error,  and  Mr.  Curtis  and  Mt,  J).  A,  SaU^  foi 
the  defendants  in  error* 
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It  is  only  possible  to  give  a  brief  sketch  of  the  points  taken 
respectively  by  the  counsel. 

Mr.  Oillety  fbr  plaintiffs  in  error. 

The  first  question  presented  by  the  record  for  the  considera- 
tion of  the  court  is,  whether  the  evidence  offered  by  the  defen- 
dants was  legally  admissible. 

The  policy  of  insurance  which  is  the  foundation  of  this 
action  is  in  the  ordinary  form,  most  of  it  being  in  r^oAo 
priilt,  and  is  *plain,  unambiguous,  and  complete  in  ^ 
itself.  It  is  susceptible  of  but  one  construction,  and  is  as 
definite  as  any  contract  can  be  made.  The  defendants,  for 
the  purpose  of  defeating  our  claim  upon  it,  were  allowed  to 
introduce  twenty-eight  distinct  pieces  of  evidence,  with  the 
view  of  tacking  to  the  contract  certain  representations  made 
by  a  former  owner  of  the  property,  more  than  eleven  years 
previous  to  its  date.  What  the  object  of  this  evidence 
was  appears  from  the  charge  of  the  learned  judge  who  tried 
the  cause.  He  instructed  the  jury,  "  that  they  would  be  war- 
ranted in  finding  that  the  plaintiffs  had  adopted  the  repre- 
sentations made  by  Jonathan  Stearns  as  a  part  of  this  policy , 
that  if  those  representations  were  adopted  by  the  plaintiffs, 
they  formed  a  part  of  the  present  policy,  in  the  same  manner 
as  u  incorporated  into  it."  Thus  the  jury  were  left  to  decide, 
as  a  question  of  fact,  whether  the  representations  of  Stearns 
were  defunct  and  obsolete,  or  a  living  member  of  the  defen- 
dants' contract  of  insurance.  And  thus  a  perfect  written  con- 
tract was  nullified  and  destroyed  by  a  mass  of  parol  evidence  of 
facts,  which  occurred  mostly  between  other  parties,  long  prior 
to  its  execution. 

The  general  principles  of  law  excluding  parol  evidence 
when  offered  to  vary,  add  to,  or  modify  written  contracts,  are 
laid  down  in  1  Greenl.  on  Ev.,  part  2,  ch.  15,  where  many 
cases  are  also  collected.  The  case  of  Miller  v.  Traver9\  8  Bing., 
244,  is  strongly  in  point.  This  rule  has  always  been  ap{)lied 
in  cases  on  policies  of  insurance,  and  often  when  it  operated 
with  great  hardship.  It  was  so  applied  in  Finney  v.  Regard 
Commercial  Inn.  Co,^  8  Mete.  (Mass.),  348;  Bryant  v.  Oeedn 
Ins.  Co.^  22  Pick.  (Mass.),  200 ;  Alston  v.  Mechanics'  M.  Ins. 
Co.,  4  Hill  (N.  Y.),  829 ;  New  York  Ins.  Co.,  v.  Thomas, 
8  Johns.  TN.  Y.)  Cas.,  1 ;  Higginson  v.  Dall,  18  Mass.,  96 ; 
Daw  V.  WheUen  et  al,  8  Wend.  (N.  Y.),  160 ;  Oheriot  v.  Bar- 
ker, 2  Johns.  rN.  Y.),  846 ;  Jennings  v.  Chtnango  Ins.  Cb., 
2  Den.  (N.  Y.),  76 ;  and  rigidly  and  harshly  was  it  adhered  to 
in  Swer  v.  Washington  Ins.  Co.,  16  Pick.  (Mass.),  602.  Mt; 
Duer,  in  the  first  volume  of  his  Treatise  on  Insurance,  p.  71. 
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says,  the  poliqy  from  the  time  of  its  execution  constitutes  the 
sole  evideDce  of  the  agreement  of  the  parties,  and  that  no 
previous  letters  or  oommnnications  between  them,  not  even 
the  written  application  or  agreement,  can  be  used  to  vary  or 
control  its  interpretation.  Now,  according  to  this  rule,  if  the 
parties  had  agreed  in  writing  to  be  bound  by  Steams^s  repre- 
sentations, and  the  fact  had  been  omitted  in  the  policy,  it  could 
not  be  proved  by  reference  to  the  prior  written  agreement. 

II.  The  next  question  to  be  discussed  is  the  effect  of  the 
evidence,  supposing  it  admissible.  (The  counsel  then  com- 
mented upon  the  different  terms  in  the  policies.) 

0QAQ1  *Each  policy  was  a  separate  and  distinct  contract. 
^^J  Neither  could  be  modified  by  another.  If  the  defen- 
dants intended  to  make  the  last  policy  like  that  of  1842,  by 
binding  the  plaintiffs  to  the  representations  of  Steams,  and 
omitted  it  by  mistake,  such  mistake  cannot  be  corrected  on 
the  law  side  of  the  court.  Nor  would  this  court,  sitting  in 
equity,  modify  the  policy  by  inserting  Stearns's  representa- 
tions in  it.  If  the  omission  of  all  reference  to  Stearns  in  this 
policy  was  at  the  request  of  the  plaintiffs,  such  omission  forms 
a  part  of  the  contract;  if  it  was  the  voluntary  act  of  the 
defendants,  they  are  bound  by  it ;  and  if  it  was  done  by  their 
mistake,  the  plainti£b  are  not  responsible  for  the  results  of 
their  slovenly  mode  of  doinj?  business.  Andrews  v.  JEssex  F. 
and  M.  Ins.  Co.^  3  Mason,  6 ;  Hogan  v.  Delaware  Ins.  Oo.^  1 
Wash.  C.  C,  419 ;  1  Duer  on  Ins.,  182,  note  xi. ;  Graves  v. 
Boston  Marine  Ins,  Co,y  2  Cranch,  419. 

III.  The  representations  of  Stearns  form  no  part  of  this  pol- 
icy, because  they  are  not  incorporated  into  it,  nor  are  they  in 
any  way  referred  to  in  the  policy  as  forming  a  part  of  it.  Jeffer- 
son Ins.  Co.  V.  Ootheal,  7  Wend.  (N.  Y.),  72;  Snyder  v.  Fam^ 
ers^  Ins.  and  Loan  Co^  13  Id.,  92 ;  Farmers'  Ins.  and  Loan  Co. 
v.  Snyder^  16  Id.,  481 ;  3  Kent.  Com.,  878 ;  Alston  v.  MeeKanies* 
Mutual  Ins.  Co.^  4  Hill  (N.  Y.),  829.  In  the  case  of  Houghton 
y.  Manufacturers'  Mutual  Fire  Ins.  Co.^  8  Mete.  (Mass.),  114, 
it  was  held  that  the  representations  of  the  assured  were  legally 
adopted  and  embodied  into  the  policy  as  a  part  of  the  con- 
tract. But  in  that  case  the  representations  were  annexed  to 
the  policy,  and  the  court  say,  that  "  the  policy,  by  the  manner 
in  which  it  refers  to  the  application  and  representations,  does 
legally  adopt  and  embody  them  as  a  part  of  the  contract." 
But  in  this  case  there  is  no  reference  whatever  in  the  policy 
to  Stearns's  representations. 

IV.  There  being  no  written  agreement  by  the  plaintiffs  to 
adopt  Stearns's  representations,  it  was  only  a  verbal  promise 
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to  make  them  good.     But  this  is  contrary  to  4  Hill  (N.  Y.), 
829,  and  22  Pick.  (Mass.),  200. 

V.  There  was  error  in  the  last  instruction  of  the  oonrt  to 
the  jury. 

The  counsel  for  the  defendants  in  error  ar^ed  in  support 
of  the  following  points : — 

1st.  That  the  insured  had  made  certain  representations, 
which  were  to  be  deemed  part  of  the  contract,  and  which 
being  false,  and  the  loss  occurring  by  means  of  their  falsehood, 
no  recovery  could  be  had. 

2d.  That  the  insured  failed  to  make  known  to  the  [*244 
underwriters,  *when  the  policy  was  obtained,  a  fact 
material  to  the  risk,  known  to  the  assured  and  unknown  to 
the  underwriters,  and  which  was  the  cause  of  the  loss,  and 
therefore  the  policy  was  void. 

L  The  first  proposition  was  subdivided  into  the  following 
three  branches : — 

1.  That  the  plaintifb,  by  accepting  the  policy  of  August, 
1842,  made  Stearns's  representation  their  own,  so  that  it 
might  be,  and  in  fact  was,  afterwards  correctly  described  in 
the  renewal  policy  declared  on  as  the  representation  of  the 
assured. 

2.  That  by  applying  for  a  continuance  of  the  policy,  which 
was  based  solely  on  these  representations,  they  did,  in  legal 
effect,  adopt  these  representations  into,  and  make  them  a  part 
of,  their  application ;  so  that  it  might  be,  and  in  fact  was,  cor- 
rectly said  in  such  renewal  policy,  that  the  representation  was 
contained  in  the  application. 

8.  That  it  clearly  appearing,  by  the  policy  itself^  that  the 
original  policy  to  the  plaintiffs  was  issued  upon  the  represen- 
tation of  Stearns,  which  thereafter  was  to  be  binding  on  the 
plaintiffs,  and  was  referred  to  therein  as  the  representation  of 
the  assured,  and  that  the  subsequent  policies,  including  the 
one  declared  on,  were  merely  continuations  of  that  contract ; 
and  it  further  appearing  that  no  representation  was  ever  made 
except  the  one  made  by  Stearns,  and  that  therefore  this  impor- 
tant clause  in  the  policy  could  refer  to  no  other,  and  is  sense- 
less and  void  unless  it  refers  to  that ;  the  jury  were  rightiy 
instructed  that  they  would  be  warranted  in  finding  that  the 
plaintiffs  had  adopted  the  representation  of  Stearns  as  a  part 
of  this  policy.  It  may  be,  that,  upon  the  actual  posture  of 
the  evidence,  it  was  not  u  question  for  thQ  jury,  because  there 
was  no  fact  in  controversy;  but  this  is  wholly  immaterial  if 
the  jury  have  found,  under  the  instructions  of  the  court,  a 
verdict,  right  in  point  of  law :  the  only  difference  being  that 
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they  Were  instructed  they  might  so  find,  instead  of  being  told 
they  must  so  find. 

II.  Upon  the  second  ground  of  defence.  This  seems  too 
clear  to  require  much  argument.  The  case  in  this  aspect  is, 
that  the  assured  make  no  disclosure  respecting  the  fact  that 
lamps  were  used  in  the  picker-room  ;  that  such  use  was  a  fact 
material  to  the  risk;  that  such  use  then  existed,  and  was 
known  to  the  plaintiffs  and  unknown  to  the  defendants,  and 
was  then  intended  by  the  plaintiffs  to  be,  and  in  fact  was, 
continued  after  the  policy  was  issued,  and  that  it  occasioned 
the  loss.  A  policy  made  under  such  circumstances  is  void. 
It  Is  not  necessary  to  show  that  a  contract  of  sale,  or  any 
moAfL-i  other  contract,  would  be  void  for  a  similar  cause.  It 
^  is  enough  that  a  contract  *of  insurance  is  thus  avoided. 
1  Wash.  (Va.),  161 ;  1  Phil,  on  Ins.,  214 ;  2  Duer  on  Ins., 
880,  506 ;  6  Cranch,  279,  888 ;  1  Pet.,  185  ;  2  Id.,  25,  49 ;  10 
Id.,  607,  512 ;  16  Id.,  496. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

The  original  action  in  this  case  was  assumpsit  by  the  plain- 
tiffs in  error  on  a  policy  of  insurance,  made  August  18,  1845. 

From  the  detailed  statement  of  the  facts,  it  will  be  seen 
that  the  loss  occurred  on  the  18th  of  March,  1846,  and  was  to 
be  paid  to  the  Ogdensburg  Bank,  which  held  the  title  to  the 
property  insured,  but  was  under  a  contract  in  a  certain  event 
to  convey  it  to  the  plaintiffs,  they  having  already  paid  for  it 
in  part. 

The  orinnal  insurance  was  made  in  1884,  by  Jonathan 
Stearns,  who  had  mortgaged  to  the  bank  the  factory  insured, 
and  who  continued  most  of  the  time  till  the  loss  to  conduct 
its  operations  under  insurances  renewed  yearly,  often  in  dif- 
ferent names, — stipulating  that  any  loss  should  be  paid  to  the 
bank. 

In  April,  1884,  when  application  was  first  made  for  insur- 
ance, the  defendants,  doing  business  in  Boston  (Mass.),  put 
numerous  written  interrogatories  to  Stearns,  who  lived  in 
Malone  (New  York),  where  the  factory  was  situated,  and  to 
one  of  them  he  replied,  that  no  lamps  were  '^used  in  the 
picking-room."  These  interrogatories,  and  the  answers  to 
them,  were  not  annexed  to  the  policy,  but  were  put  on  file  in 
the  office;  and  the  policy  purported  to  have  been ^^ made  and 
aocepted  upon  the  representation  of  the  said  assured,  con^ 
tained  in  his  application  therefor,  to  which  reference  is  to  be 
had,*'  &o.,  &c. 

No  new  representations  appear  to  have  been  made  at  the 
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different  renewals,  but  only  a  general  reference  to  representa 
tions,  like  that  jost  named ;  and  in  three  or  four  instanoea, 
when  the  policy  was  in  a  new  name,  a  specific  statement  was 
inserted  that  the  insurance  was  entered  into  ^^  agreeably  to 
the  representations  heretofore  made  by  Jonathan  Steams. 

Referring  to  the  record  and  preliminary  statement  of  this 
case  for  other  details,  the  plaintiff  objected  first  to  the  com- 
petency of  parol  evidence,  which  was  offered  to  prove  that 
the  representations  signed  by  Stearns,  and  on  file  with  his 
application,  were  those  made  by  him,  and  to  the  instruction 
of  the  court,  that,  if  they  were  adopted  by  the  plaintiffs,  the 
present  policy  as  well  as  the  original  one  must  be  considered 
as  founded  on  them  and  void,  if  they  were  not  true. 

It  will  be  proper,  then,  to  consider  first  whether  this  parol 
evidence  was  competent  for  the  purpose  for  which  it  was 

offered.  r*24.fi 

^Without  meaning  to  impugn  the  great  elementary  ^ 
principle,  that  written  instruments  are  not  to  be  varied  or 
contradicted  by  parol,  it  suffices  to  say  here  that  this  testi- 
mony was  not  admitted  to  vary  or  contradict  any  portion  of 
what  had  been  written.    See  Phillips  v.  Preston,  6  How.,  291. 

It  merely  went  to  identify  what  the  writing  in  the  policy 
referred  to,  as  a  part  or  parcel  of  the  contract,  like  a  reference 
in  one  deed  or  contract  to  another  deed  or  contract.  18 
Wend.  (N.  Y.),  92;  Jennings  v.  Chenango  Ins  Oo.^  2  Den. 
(N.  Y.),  82;  Phillips  on  Ins.,  47;  16  Pick.  (Mass.),  602; 
1  T.  R.,  848;  2  Brod.  &  B.,  568;  4  Russ.,  640;  20  Pick. 
(Mass.),  121 ;  1  Paige  (N.  Y.),  291 ;  8  Mete.  (Mass.),  114, 
860;  4  How.,  868;  8  Barn.  &  Aid.,  299;  Wigram  on  Ext. 
Et.,  64,  66 ;  1  H.  BL,  264 ;  2  Id.,  677 ;  6  T.  R.,  710 ;  1  Duer 
on  Ins.,  74. 

It  added  to  what  was  written  nothing,  it  subtracted  nothing, 
it  changed  nothing,  and  we  think  its  admission  was  le^l. 

In  the  next  place,  the  instruction  that  the  plaintiniei  were 
bound  by  those  representations,  if  adopting  them  subsequently 
at  the  time  of  making  their  insurance,  accorded  with  both  the 
law  and  equity  of  the  transaction.  If  they  adopted  them  and 
induced  the  defendants  to  act  on  them,  it  would  operate 
fraudulently  to  let  them  be  disavowed  after  a  loss.  So  if  the 
plaintiffs  ratified  them,  in  their  subsequent  application,  if  no 
other  representations  were  made  or  relied  on  except  these,  if 
their  attention  was  called  to  these ;  if  the  bank  was  a  party 
in  interest  through  all  these  insurances,  without  repudiating 
these  representations,  and  if  these  were  the  only  set  of  repre> 
santations  used  in  all  of  them,  it  surely  must  comport  with 
justice*  as  well  as  law,  to  have  them  govern. 
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whether  this  court  would  consider  the  original  representa^ODS 
by  Stearns  as  adopted,  and  thus  binding  on  those  subse- 
quently insured.  Independent  of  those,  none  appear  to  have 
been  made  or  asked. 

Representations,  however,  in  insurances,  it  is  well  known, 
almost  invariably  exist,  either  written  or  parol.  Columbian 
Im.  Co.  V.  Lawrence,  2  Pet.,  49 ;  S.  C,  10  Id.,  615.  But 
they  are  not  usually  named  or  incorporated  in  the  policy, 
except  on  the  continent  of  Europe.  8  Kent,  287 ;  9  Bam. 
&  C,  698. 

It  is  fair  to  presume,  that  they  took  place  in  all  the  reported 
cases  on  insurance,  though  often  not  named,  unless  the  con- 
trary is  expressly  stated,  as  they  are  in  general  ^'  the  princi- 
pal inducements  to  contract,  and  furnish  the  best  grounds 
upon  which  the  premium  can  be  calculated.**  (1  Marsh,  on 
Ins.,  450.) 

*2491  ^^^  ^^^  relation  of  the  parties  seems  entirely 
-■  changed,  if  the  *insurer  asks  no  information  and  the 
insured  makes  no  representations.  That  is  the  chief  novelty 
in  this  question,  as  hypothetically  stated  in  the  bill  of  excep- 
tions. We  think  that  the  governing  test  on  it  must  be  this, — 
it  must  be  presumed  that  the  insurer  has  in  person  or  by 
agent  in  such  a  case  obtained  all  the  information  desired  as  to 
the  premises  insured,  or  ventures  to  take  the  risk  without  it, 
and  that  the  insured,  being  asked  nothing,  has  a  right  to 
presume  that  nothing  on  the  risk  is  desired  from  him. 

This  rule  must  not  be  misapprehended  and  supposed  to  rest 
on  a  principle  different  and  somewhat  ordinary,  that  insurers 
are  always  to  be  expected  to  possess  some  general  knowledge 
of  such  matters  as  they  deal  with,  independent  of  inquiries  to 
the  assured.     8  Pet.,  582. 

Nor  on  the  position  well  settled,  that  the  insurer  must  be 
presumed  to  know  what  is  material  in  the  course  of  any  par- 
ticular trade, — ^its  usages  at  home  and  abroad,  and  those 
transactions  which  are  public,  and  equally  open  to  the 
knowledge  of  both  parties.  Hazard's  Ad.  v.  New  England 
Mar.  Im.  Co.,  8  Pet.,  557  ;  2  Duer  on  Ins.,  879,  478 ;  8  Kent. 
Com.,  285, 286 ;  Q-reen  v.  Merchants*  Ins.  Co.,  10  Pick.  (Mass.), 
402 ;  4  Mason,  489 ;  Buck  et  al.  v.  Chesapeake  Ins.  Co.,  1  Pet., 
160.  Nor  on  any  special  usage  proved,  as  in  Long  v.  Buff,  2  Bos. 
&  P.,  210,  that  it  was,  in  a  case  like  this,  the  duty  of  '^  the 
underwriter  to  obtain  this  information  for  himself.*' 

But  when  representations  are  not  asked  or  given,  and  with 

only  this  general  knowledge  the  insurer  chooses  to  assume  the 

risk,  he  must  in  point  of  law  be  deemed  to  do  it  at  his  peril. 

It  has  been  justly  remarked,  in  a  case  somewhat  like  tms  in 
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principle, — '^  With  this  knowledge,  and  without  asking  a  qaes- 
tion,  the  defendant  underwrote  ;  and  by  so  doing  he  took  the 
knowledge  of  the  state  of  the  place  upon  himself,"  &c. 
1  Marsh,  on  Ins.,  481,  482 ;  Carter  v.  Boehm^  8  Burr.,  1905. 

In  cases  of  fire  insurance,  also,  the  underwriters  may  be 
considered  as  more  likely  to  do  this  than  in  marine  insurance ; 
because  the  subject  insured  is  usually  situated  on  land  and 
nearer,  so  as  to  be  examined  easier  by  them  or  their  agents ; 
and  the  circumstances  connected  with  it  are  more  uniform  and 
better  known  to  all.  1  Har.  &  G.  (Md.),  296 ;  Burrit  v. 
Saratoga  M.  F.  Ins.  Co.,  6  Hill  (N.  Y.),  192. 

It  is  true,  that,  from  what  is  reasonable  and  just,  some 
exceptions  must  exist  to  this  general  rule,  though  none  of 
them  are  believed  to  cover  the  present  case.  Thus  tlie  insurer 
must  be  supposed,  if  no  special  information  has  been  asked  or 
obtained,  to  take  the  risk,  on  the  hypothesis  that  noth-  r«ogo 
ing  unusual  exists  ^enhancing  the  risk ;  and  hence,  as  '- 
in  this  case,  if  lamps  are  used  in  the  picking-room,  which  do 
enhance  it,  he  must  show  that  their  use  in  the  manner  prao- 
tised  was  unusual  or  not  customary,  and  then,  though  no  rep- 
resentations had  been  asked  or  made,  he  would  make  out  a 
case,  where  it  was  the  duty  of  the  insured  to  inform  him  of 
the  fact,  and  where  suppressio  veri  would  be  as  improper  and 
injurious  as  suggestio  falsi.  Livingston  v.  Mar.  Ins.  Co., 
6  Cranch.,  281. 

So  if  any  extrinsic  peril  existed,  outside  and  near  a  building 
insured,  and  which  increased  the  risk,  the  insured  should  com- 
municate that,  though  not  requested.  Bufe  v.  Turner, 
6  Taunt.,  388 ;  Walden  v.  Lou,  Ins.  Co.,  12  La.,  184.  But 
as  to  the  ordinary  risks  connected  with  the  property  insured, 
if  no  representations  whatever  are  asked  or  given,  the  insurer 
must,  as  before  remarked,  be  supposed  to  assume  them ;  and, 
if  he  acts  without  inquiry  anywhere  concerning  them,  seems 
quite  as  negligent  as  the  insured,  who  is  silent  when  not 
requested  to  speak.  The  conclusions  on  the  whole  case  then 
are,  that  the  defendants  are  entitled  to  be  discharged  on  the 
first  ground  upon  the  merits ;  because  the  plaintiffs  were 
interrogated  in  writing  on  this  very  fact  and  risk,  or  others 
were,  whose  answers  they  adopted ;  and  the  truth  was  not 
disclosed  in  their  representations  in  reply,  when  it  is  conceded 
to  have  been  material  to  the  risk ;  and  therefore,  by  the  ex- 
press stipulations  of  this  policy,  as  well  as  by  the  general 
principles  of  the  law  of  insurance,  the  plaintiffs  should  not 
recover.  But  our  judgment  cannot  be  rendered  on  this  con- 
clusion, standing  alone,  because  the  second  point  is  connected 
with  it  in  the  form  before  explained.     Again,  the  defendants 
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would  be  entitled  to  be  discharged  under  the  second  point  on 
the  ground,  which  accords  with  the  truth  here,  that  represen- 
tations were  really  made  on  this  subject ;  but  not,  if  none 
whatever  were  made,  according  to  what  is  hypothetically  sug- 
gested in  the  record.  The  judgment  below  must,  therefore, 
be  reversed,  for  the  purpose  of  correcting  what  is  defective  in 
the  manner  of  stating  how  the  verdict  was  taken  and  how  the 
last  question  stood  by  itself  on  the  facts  proved ;  and  the  case 
must  be  remanded  to  the  court  below,  with  instructions  to 
take  all  proper  steps  to  carry  into  effect  the  views  presented 
in  this  opinion. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts,  and  was  argued  by  counsel.  On 
*2f)11  <^o^8^deration  whereof,  it  is  now  here  ordered  and  ad- 
-■  judged  by  this  *court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is  hereby, 
reversed,  with  costs,  for  the  purposes  of  correcting  what  is 
defective  in  the  manner  of  stating  how  the  verdict  was  taken, 
and  how  the  last  question  stood  by  itself  on  the  facts  proved, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court  for  further  proceedings  to  be  had 
therein  in  conformity  to  the  opinion  of  this  court. 
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¥nMre  it  appears  to  this  court,  from  affidayits  and  other  evidence  filed  by  per- 
sons not  parties  to  a  suit,  that  there  is  no  real  dispute  between  the  plain- 
tiff and  defendant  in  the  suit,  but,  on  the  contrary,  that  their  interest  is  one 
and  the  same,  and  is  adverse  to  the  interests  of  the  parties  who  filed  the 
affidayits,  the  judgment  of  the  Circuit  Court  entered  pro  forma  is  a  nul- 
lity and  void,  and  no  writ  of  error  will  lie  upon  it.  It  must,  therefore,  be 
diBnii8sed.i 

Such  an  action  is  not  an  **  amicable  action  "  as  those  words  are  understood  in 
courts  of  justice. 

It  teetiM  that  to  obtain  the  opinion  of  the  court,  affecting  the  rights  of  third 
penons  not  parties  to  such  suit,  is  punishable  as  a  contempt  of  court. 


iApplubd.    Clewland  y.  Chamber-  Bias.,  215;  s.  o.,  6  Fed.  Bep.,  112. 

kdn,  1  Black,  419,  425;  Wood^aper  Followed.    Amer.  MiddlingB  Pvri-^ 

Co.  T.  fl^t,  8  Wall.,  836.    Distin-  fier  Co.  v.  VaU,  4  Bann.  &  A.,  8,  4; 

euiBHKD.    Fatmera^  Loan  A  Trust  Oaines  ▼.  Hennen^  24  How.,  fi28. 
Go.  ▼  Oreen  Bay  Ac.  £.  R.  Co.,  IC 
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Thib  case  was  brought  up,  by  writ  of  error,  from  the  Cir* 
enit  Court  of  the  United  States  for  the  District  of  Maine. 

A  motion  was  made  by  Mr.  Moor,  upon  his  own  acoouut 
and  also  as  counsel  for  the  City  Bank,  at  Boston,  to  dismiss 
the  appeal,  upon  the  ground  that  it  was  a  fictitious  case,  got 
up  between  said  parties  for  the  purpose  of  settling  legal  ques- 
tions upon  which  he,  the  said  Moor  and  the  City  Bank,  had 
a  lara^e  amount  of  property  depending.  The  motion  made  by 
Mr.  Moor  upon  his  individual  account  was  to  dismiss  the  ap- 
peal ;  that  made  by  him  as  counsel  for  the  City  Bank  was  in 
the  alternative,  either  to  dismiss  the  sxdt,  or  order  the  same 
back  to  the  Circuit  Court  for  trial,  and  allow  the  said  City 
Bank  to  be  heard  in  the  trial  of  the  same. 

It  appeared  upon  the  documents  and  affidavits  filed,  that,  in 
1842,  the  Bangor  and  Piscataquis  Canal  and  Railroad  Com- 
pany, in  the  state  of  Maine,  which  had  been  chartered  by  the 
state,  executed  a  deed  to  the  City  Bank,  at  Boston,  by  virtue 
of  which  that  bank  claimed  to  hold  the  entire  property  of  the 
company. 

In  1846,  the  legislature  of  Maine  granted  to  William  Moor 
and  Daniel  Moor,  Jun.,  their  associates  and  assigns,  the  sole 
right  of  navigating  the  Penobscot  River. 

In  July,  1847,  an  act  was  passed  additional  to  the  charter  of 
the  first-named  company,  by  virtue  of  which  a  reorganization 
took  place.  The  City  Bank  claimed  to  be  the  sole  rvoco 
proprietors  *or  beneficiaries  under  this  new  charter,  ^ 
and  John  W.  Yeazie,  who  held  a  large  number  of  shares  in 
the  original  company,  claimed  that  the  management  and  con- 
trol were  granted  to  the  stockholders. 

In  August,  1848,  John  W.  Yeazie  and  Nathaniel  Lord 
executed  a  written  instrument,  which  purported  to  be  a  con- 
veyance by  Yeazie  to  Lord  of  250  shares  of  the  stock  of  the 
railroad  company,  for  the  consideration  of  $6,000.  This  deed 
contained  the  following  covenant : — 

^*  And  I  do  hereby  covenant  and  aeree  to  and  with  the  said 
Lord,  that  I  will  warrant  and  defend  the  said  shares,  and  all 
property  and  privileges  of  said  corporation  incident  thereto,  to 
the  said  Lord,  his  executors,  administrators,  and  assigns,  and 
that  the  said  shares,  property,  and  privileges  are  free  and  clear 
of  all  encumbrances ;  and  I  further  covenant  with  said  Lord, 
that  the  stockholders  of  said  company  have  the  right  to  use 
the  waters  of  the  Penobscot  River  within  the  limits  mentioned 
in  their  charter  for  the  purposes  of  navigation  and  transporta- 
tion by  steam  or  otherwise. ' 

In  September,  1848,  this  action  on  the  above  covenant  was 
docketed  by  consent,  and  a  statement  of  facts  agreed  upon  by 
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tbe  renectiTO  eo^mseL  cr.'ier  vri:-L  liie  zztaiom  of  tte 
va«  to  be  Uken.  tiz^  th&t  if  t^  cl^dzn  :<f  t£ie  Qrr  Bmk  wis 
ra!id,  tb^m  tbe  j/lniiAlS  vas  e^iftleii  W:  reeow;  or  if  die 
caaal  aad  nilroiui  &jzny^siT^  or  tbe  s:'.ckb:IieES  tfccrenf.  Ind 
ii->t  a  right  to  oarigate  tbe  iiTer^,  tben  tbe  pLiinuff  wis  abo 
e-'jtil'ed  to  re<y/Ter.     This  last  j^rarer  inrolTcd  Moi»'*s  ngbt. 

In  Oetr^ber,  1^^,  tbe  o'^-jrt.  beld  bj  Mr.  Jvstiee  Ware,  ga^e 
judgroeDt  for  tbe  defendiiDt  /^ro  forwuu  at  the  requert  of  die 
j/artiea,  in  order  that  the  ju-:gment  and  qiieBti<Mi  ^gbt  be 
brought  before  this  or^-nrt.  aiid  ibe  case  was  broo^t  Mf  bj  writ 
of  error,  as  before  meijtivned- 

On  the  8l£t  of  JaTiuarr*  1^9,  tbe  record  waa  filed  in  tUs 
court,  and  on  the  2A  of  Febmarr,  printed  aigumaitB  of  conn- 
sel  were  filed,  and  the  case  sabmitted  to  tbe  oomt  on  die  Stfa. 
It  was  not  taken  up  by  the  court,  bat  oontinned  to  tiie  next 
term. 

On  the  28th  of  December,  1849,  Mr.  Wyman  B.  S.  Moor 
filed,  with  the  motion  to  dismiss,  as  above  mentioned,  an 
affidavit,  stating  the  pendency  of  a  suit  by  bim  against  Veazie 
in  the  courts  of  Maine,  which  inyolved  tbe  same  ngbt  of 
navigating  the  nver  which  was  one  of  the  points  of  tbe  pres- 
ent case.  He  farther  stated  his  belief,  tbi^  this  case  was  a 
feigned  issue,  got  up  c^jllusively  between  the  said  Lord  and 
•2531  Veazie,  for  the  pur]x>8e  of  prejudicing  bis  (Moor's) 
^  rights,  and  ^obtaining  the  judgment  of  this  oonrt  apon 
principles  of  law  affecting  a  lai^  amount  of  property,  in 
which  he  and  others  were  interested. 

When  the  motion  came  on  for  argument,  a  number  of 
affidavits  were  filed  in  support  of  and  against  the  motion.  It 
is  unnecessary  to  state  their  contents,  as  they  were  not  par- 
ticularly commented  on  by  the  court.  They  proved  that 
none  of  the  persons  whose  interest  was  adverse  to  that  of  the 
plaintiff  and  defendant  had  any  knowledge  of  these  proceed- 
ings, until  after  the  case  was  removed  to  this  court,  and  sub- 
niitted  for  decision  on  printed  arguments,  although  one  or 
more  of  those  most  deeply  interested  resided  in  the  town  in 
which  Lord,  one  of  the  parties,  lived. 

The  motion  was  argued  by  Mr.  Moar^  in  support  of^  and 
Mr.  Bradbury  and  Mr.  Hamlin  against  it. 

In  support  of  the  motion  to  dismiss,  these  points  were  taken 
by  Mr.  Moor: — 

1.  That  a  fictitious  suit,  or  a  feigned  issue,  or  a  suit  insti- 
tuted by  persons  to  try  the  rights  of  third  persons,  not  parties 
to  the  record,  is  a  couteiupt  of  court,  and  will  be  dismissed  on 
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motion.  Hoskins  v.  Lord  Berkeley^  4  T.  R.,  402;  8  Bl.  Com., 
462 ;  R.  J.  Elsam,  an  attorney,  8  Barn.  &  C,  597 ;  2  Inst., 
216 ;  Brewster  v.  JKitchin^  Comb.,  425 ;  Coxe  v.  Phillipa^  Cas. 
Temp.  Hardw.,  287 ;  Fletcher  v.  Peck,  6  Cranch,  147,  148. 

2.  That  any  person  as  amiciis  curice  may  make  the  motion. 
Hex  V.  Veaux^  Comb.,  18 ;  JDave  v.  Martin^  Id.,  170 ;  Brown 
».  Walker^  2  Show.,  406 ;  Coxe  v.  Phillips,  before  cited. 

8.  A  suit  may  be  shown  to  be  fictitious,  either  by  inspec- 
tion of  the  record  or  by  evidence  aliunde,  or  by  both.  The 
case  of  R.  J.  Eisam,  before  cited ;  Hoskins  v.  Lord  Berkeley^ 
before  cited ;  Fletcher  v.  Peck,  before  cited ;  Coxe  v.  Phillips, 
before  cited. 

4.  That  this  is  a  fictitious  suit,  or  a  suit  amicably  instituted 
and  conducted,  to  affect  the  rights  of  other  parties,  will 
appear  from  the  record. 

6.  That  it  is  an  amicable  or  fictitious  suit  appears  from  the 
facts,  that  the  suit  in  equity  in  the  Supreme  Judicial  Court 
of  Maine,  Moore  v,  Veousie^  involves  the  same  question  as  to 
the  construction  and  constitutionality  of  the  act  set  forth  in 
printed  case,  and  marked  6,  as  are  involved  in  the  case  at 
bar,  and  that  the  plaintiff  in  error  is  the  son-in-law,  and  the 
defendant  in  error  is  the  son,  of  said  Samuel  Veazie. 

That  said  suit  was  in  contemplation  before  the  institution 
of  this  suit. 

*That  the  defendant  in  error  has  heretofore  set  up  rmoj^A 
the  same  claim  to  the  property  of  said  railroad  company  ^ 
against  the  City  Bank  as  is  involved  in  this  suit. 

That  the  existence  of  this  suit  was  kept  from  the  know- 
ledge of  the  parties  really  interested,  till  the  writ  of  error 
was  entered  here. 

This  court  sits  for  the  correction  of  errors  of  inferior  courts, 
and  not  to  adjudicate  upon  the  agreement  of  parties. 

There  has  been  no  such  judgment  in  this  suit  that  this 
court  will  revise  by  writ  of  error.  Judiciary  Act  of  1789, 
§  22  (1  Stat,  at  L.,  84) ;  Act  of  AprU  29, 1802,  ch.  81,  §  6 
(2  Id.,  169) ;  Lanusse  v.  Barker,  8  Wheat.,  187,  147 ;  Mc- 
j)anald  v.  Smalley  et  aL,  1  Pet.,  621 ;  Shankland  v.  The 
Corporation  of  Washington,  5  Id.,  890 ;  Stimpson  v.  Westchester 
Bailroad  Co.,  8  How.,  668 ;  Dewolf  v.  TJsher,  8  Pet.,  269 ; 
ZeUer^s  Lessee  v.  JSckert,  4  How.,  298. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the 
ooort. 

The  court  is  satisfied,  upon  examining  the  record  in  this 
ease,  and  the  affidavits  filed  in  the  motiou  to  dismiss,  that  the 
contract  set  out  in  the  pleadings  was  made  for  the  purpose  of 
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instituting  this  suit,  and  that  there  is  no  real  dispute  between 
the  plaintiff  and  defendant.  On  the  contrary,  it  is  evident 
that  their  interest  in  the  question  brought  hero  for  decision  is 
one  and  the  same,  and  not  adverse ;  and  that  in  these  pro- 
ceedings the  plaintiff  and  defendant  are  attempting  to  procure 
the  opinion  of  this  court  upon  a  question  of  law,  in  the 
decision  of  which  they  have  a  common  interest  opposed  to 
that  of  other  persons,  who  are  not  parties  to  this  suit,  who 
had  no  knowledge  of  it  while  it  was  pending  in  the  Circuit 
Court,  and  no  opportunity  of  being  heard  there  in  defence  of 
their  rights.  And  their  conduct  is  the  more  objectionable, 
because  they  have  brought  up  the  question  upon  a  statement 
of  facts  agreed  on  between  themselves,  without  the  knowledge 
of  the  parties  with  whom  they  were  in  truth  in  dispute,  and 
upon  a  judgment  pro  forma  entered  by  their  mutual  consent, 
without  any  actual  judicial  decision  by  the  court.  It  is  a 
question,  too,  in  which  it  appears  that  property  to  a  very 
large  amount  is  involved,  the  right  to  winch  depends  on  its 
decision* 

It  is  proper  to  say  that  the  counsel  who  argued  here  the 
motion  to  dismiss,  in  behalf  of  the  parties  to  the  suit,  stand 
entirely  acquitted  of  any  participation  in  the  purposes  for 
which  these  proceedings  were  instituted ;  and  indeed  could 
have  had  none,  as  they  were  not  counsel  in  the  Circuit  Court, 
and  had  no  concern  with  the  case  until  after  it  came  before 
«Qce-|  this  court.  And  *we  are  bound  to  presume  that  the 
^  counsel  who  conducted  the  case  in  the  court  below 
were  equally  uninformed  of  the  design  and  object  of  these 
parties ;  and  that  they  would  not  knowingly  have  represented 
to  the  court  that  a  feigned  controversy  was  a  real  one. 

It  is  the  office  of  courts  of  justice  to  decide  the  rights  of 
persons  and  of  property,  when  the  persons  interested  cannot 
adjust  them  by  agreement  between  themselves, — and  to  do 
this  upon  ^he  nill  hearing  of  both  parties.  And  any  attempt, 
by  a  mere  colorable  dispute,  to  obtain  the  opinion  of  the 
court  upon  a  question  of  law  which  a  party  desires  to  know 
for  his  own  interest  or  his  own  purposes,  when  there  is  no 
real  and  substantial  controversy  between  those  who  appear  as 
adverse  parties  to  the  suit,  is  an  abuse  which  courts  of  jus- 
tice have  always  reprehended,  and  treated  as  a  punishable 
contempt  of  court. 

The  suit  is  spoken  of,  in  the  affidavits  filed  in  support  of  it, 
as  an  amicable  action,  and  the  proceeding  defended  on  that 
ground.  But  an  amicable  action,  in  the  sense  in  which  these 
words  are  used  in  courts  of  justice,  presupposes  that  there  is 
a  real  dispute  between  the  parties  concerning  some  matter  oi 
262 


JANUARY  TERM,    1850.  265 

Lord  t.  Yeazie. 

right.  And  in  a  case  of  that  kind  it  sometimes  happens,  tl^at^ 
for  the  purpose  of  obtaining  a  decision  of  the  controversy, 
without  incurring  needless  expense  and  trouble,  they  agree  to 
conduct  the  suit  in  an  amicable  manner,  that  is  to  say,  that 
they  will  not  embarrass  each  other  with  unnecessary  forms  or 
technicalities,  and  will  mutually  admit  facts  which  they  know 
to  be  true,  and  without  requiring  proof,  and  will  bring  the 
point  in  dispute  before  the  court  for  decision,  without  subjeot- 
ing  each  other  to  unnecessary  expense  or  delay.  But  there 
must  be  an  actual  controversy,  and  adverse  interests.*  The 
amity  consists  in  the  manner  in  which  it  is  brought  to  issue 
before  the  court.  And  such  amicable  actions,  so  far  from 
being  objects  of  censxu*e,  are  always  approved  and  encouraged, 
because  they  facilitate  greatly  the  administration  of  justice 
between  the  parties.  The  objection  in  the  case  before  us  is, 
not  that  the  proceedings  were  amicable,  but  that  there  is  no 
real  conflict  of  interest  between  them ;  that  the  plaintiff  and 
defendant  have  the  same  interest,  and  that  interest  adverse 
and  in  conflict  with  the  interest  of  third  persons,  whose  rights 
would  be  seriously  affected  if  the  question  of  law  was  decided 
in  the  manner  that  both  of  the  parties  to  this  suit  desire  it 
to  be.* 

A  judgpnent  entered  under  such  circumstances,  and  for  such 
purposes,  is  a  mere  form.  The  whole  proceeding  was  in  con- 
tempt of  the  court,  and  highly  reprehensible,  and  the  learned 
district  judge,  who  was  then  holding  the  Circuit  Court,  r«oM 
undoubtedly  ^suffered  the  judgment  pro  forma  to  be  *• 
entered  under  the  impression  that  there  was  in  fact  a  contro- 
versy between  the  plaintiff  and  defendant,  and  that  they  were 
proceeding  to  obtain  a  decision  upon  a  disputed  question  of 
law,  in  which  they  had  adverse  interests.  A  judgment  in 
form,  thus  procured,  in  the  eye  of  the  law  is  no  judgment  of 
the  court.  It  is  a  nullity,  and  no  writ  of  error  will  lie  upon 
it.    This  writ  is,  therefore,  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maine,  and  was  argued  bv  counsel,  and  it  appear- 
ing to  the  court  here,  from  the  affidavit  and  other  evidence 
filed  in  the  case  by  Mr.  Moor,  in  behalf  of  third  persons  not 
parties  to  this  suit,  that  there  is  no  real  dispute  between  the 
plaintiff  and  defendant  in  this  suit,  but,  on  the  contrary,  that 
their  interest  is  one  and  the  same,  and  is  adverse  to  the  inter* 

^Appusd.     Wood-paper  Co.  v.  Brft^  3  Wall.,  SSS. 
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««ts  of  the  persons  aforesaid,  it  is  the  opinion  of  this  court, 
th^t  the  judgment  of  the  Circuit  Court  entered  pro  forma  in 
lhi$  ewe  18  a  nullity  and  void,  and  that  no  writ  of  error  will 
1m»  uiH>n  it.  On  consideration  whereof,  it  is  now  here  ordered 
Mid  adjudged  by  this  court,  that  the  writ  of  error  be,  and  the 
$4ime  is  hereby,  dismissed,  each  party  paying  his  own  costs, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  court,  to  be  dealt  with  as  law  and  justice  may 
raquira. 


•^•( 


Rluah  Peaub,  Trustee  and  Assignee  op  the  Pbesi- 
DBNT,  Directors,  and  Company  of  the  Agricultural 
Bank  op  Mississippi,  Plaintiff  in  error,  v.  Martha 
Phipps  and  Mary  Rice,  who  is  authorized  and 
assisted   in   the    Suit  by  her    Husband,  Charles 

RiOB. 

An  6Ror  In  a  citation,  calling  Mary  Rice  the  wife  of  Charies  Bowers,  whereas 
^^e  was  the  wife  of  Charles  Rice,  is  not  fatal  in  a  case  coming  from  Loois- 

tana.    The  practice  there  is  for  tne  hoshand  to  assent  when  tiie  wife  brings 

a  itiit,  so  that  his  name  is  merely  a  matter  of  form. 
Kor  is  it  a  fatal  error  when  the  citation  was  issued  at  the  instance  of  E.  Peale 

as  plaintiff  in  error.  Instead  of  Elijah  Peale,  Trustee  of  the  Agricultural 

Bank  of  Mississsppi. 
T||6  aooeptanoe  of  the  service  of  the  citation  by  the  attorney  for  the  parties 

ihowt  that  the  error  led  to  no  misapprehension. 

This  case  was  brought  up,  by  writ  of  error,  from  Louisiana, 
and  a  motion  was  made  by  Mr,  Henderson  to  dismiss  it,  upon 
the  grounds  stated  in  the  opinion  of  the  court. 

*867]      *Mr.  Justice  MoLEAN  delivered  the  opinion  of  the 
court. 
A  motion  is  made  to  dismiss  this  writ  of  error  on  three 
grounds  :— 

1.  Because  there  is  no  citation  to  the  defendants  in  error, 
as  Uie  law  requires. 

2.  Because  the  citation  is  addressed  to  Martha  Phipjis 
and  Mary  Rice,  ^^wife  of  George  Bowers,  and  by  hiin 
assisted,"  who  are  not  the  persons  or  parties  defendants  in 
the  record. 

8.  Because  said  citation  is  stated  to  have  been  issued  at  the 
instance  of  E.  Peale,  as  plaintiff  in  error, — ^instead  of  Elijah 
Peale,  Trustee  of  the  Agricultural  Bank  of  Mississippi,  &c. 

The  suit  was  brought  by  Martha  Phipps  and  Mary  Rice ; 
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and  in  the  petition  they  are  called  Martha  Phipps  and  Mary 
Bowers,  wife  of  Charles  Rice,  "  who  is  authorized  and  assisted 
in  this  suit  by  her  said  husband,  Charles.'*  The  defendant  is 
named  ^^  Elijah  Peale,  in  his  capacity  of  Trustee  and  Assignee 
of  the  President,  Directors,  and  Company  of  the  Agricultural 
Bank  of  Mississippi."  The  decree  is  in  favor  of  Martha 
Phipps  and  Mary  Rice. 

The  citation  appears  to  have  been  issued  by  E.  Peale,  and 
was  directed  to  Martha  Phipps  and  Mary  Rice,  "wife  of 
George  Bowers,  and  by  h:m  assisted."  And  the  service  of  the 
citation  was  accepted  by  S.  S.  Prentiss,  plaintiff's  attorney,  at 
New  Orleans,  the  22d  of  October,  1849. 

The  names  of  the  defendants  in  error  are  correctiv  stated 
in  the  citation,  except  that  Mary  Rice  is  represented  as  the 
wife  of  George  Bowers,  instead  of  the  wife  of  Charles  Rice. 
Under  the  procedure  in  Louisiana,  the  husband  is  named  in 
the  petition  as  assenting  to  the  suit  brought  in  the  name  of 
his  wife.  He  is  not  a  party  to  the  suit,  nor  is  he  responsible 
for  costs.  The  use  of  the  name  of  the  husband  is  merely 
formal,  and  the  misnomer  alleged  could  not  have  misled  the 
defendants  in  error.  Nor  could  they  have  been  misled  by  the 
omission  in  the  notice  of  the  capacity  of  trustee,  in  which 
the  defendant  below  was  sued,  and  in  which  he  necessarily 
prosecutes  the  writ  of  error.  The  acceptance  of  the  service 
of  the  notice  by  the  counsel  of  the  defendants  in  error,  with- 
out exception,  shows  that  there  could  have  been  no  misappre- 
hension in  regard  to  it.  The  motion  to  diflmifls  the  case  is 
overruled. 

Order. 

On  consideration  of  the  motion  to  dismiss  this  writ  of  error, 
submitted  to  the  court  by  General  Henderson,  on  a  r^oro 
Drior  day  *of  the  present  term  of  this  court,  to  wit,  on  «■  ^* 
Friday,  the  28th  ultimo,  it  is  now  here  ordered  by  this  court, 
that  said  motion  be,  and  the  same  is  hereby,  overruled. 


M»»» 


Jaoob  P.  Wilson,  CompiiAikant,  v.  Dakiel  Babnxjm. 

The  following  qnestlon,  sent  up  to  this  court  upon  a  certificate  of  division  in 
opinion  between  the  judges  of  the  Circuit  Court, — ^yiz.,  **  Whether,  accord- 
ing to  the  true  construction  of  the  Woodworth  patent,  as  amended,  the 
machines  made  or  used  by  the  defendant  at  the  time  of  flline  the  bill,  ot 
either  of  them  simply,  do  or  do  not  infringe  the  said  amended  letters  pa 
tent?" — \b  a  question  of  fact,  over  which  this  coijt  has  no  jurisdiction. 
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The  InrlKllGtloii  glyen  to  it  by  statute  in  oertifled  eases  only  extends  to  polnti 
of  law.^ 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania  upon  a  certifi- 
cate of  division  in  opinion  between  the  judges  thereof. 

It  is  not  necessary  to  do  more  than  insert  the  statement  of 
facts  and  point  of  division,  as  they  are  found  in  the  record. 

Statement  of  Facts  and  Paint  qf  Bivisian  ofJudgee. 

Unttsd  States  of  America,  Eastern  DUtriet  qf  Petmsyl- 
vania. 

At  a  Circuit  Court  of  the  United  States,  begun  and  held  at 
the  city  of  Philadelphia,  for  the  Eastern  District  of  Pennsyl- 
vania, on  the  18th  day  of  November,  in  the  year  of  our 
Lord  1849. 

Present,  the  Honorable  Robert  C.  Grier,  and  the  Honorable 
John  E.  Kane. 

Jaoob  p.  Wilson  v.  Dakisl  Babhitm. 

Statement  of  Facte, 

This  was  a  suit  in  equity.  The  bill  was  filed  April  6th, 
1849,  by  the  plaintiff,  as  assignee  of  letters  patent  issued  to 
William  Woodworth.  After  due  notice,  a  motion  was  made 
for  a  special  injunction,  which  was  fully  heard  before  his 
Honor,  John  K.  Kane,  at  a  regular  Circuit  Court,  on  the  21st, 
22d,  28d,  24th,  and  25th  days  of  May,  A.  D.  1849,  his  Honor, 
Judge  Grier,  being  absent.  The  defendant  resisted  the 
motion,  and  filed  affidavits  on  his  part,  when,  after  a  full 
hearing  of  the  parties  and  arguments  of  counsel,  on  the  1st 
day  of  June,  1849,  a  special  injunction  was  granted,  a  copy  of 
which  is  annexed  to  this  statement.  Afterwards,  on  the  4th 
day  of  June,  1849,  the  defendant  filed  an  answer,  setting  up 

*2591  ^^^  ^^^^  ^^  ^^^  having  a  patent  for  his  machine,  and 
^  denying  all  similarity  between  it  and  that  of  the  plain- 
tiff ;  which  same  defence  had  been  previously  set  up  by  the 
said  afiSdavits,  on  the  hearing  of  the  motion  for  the  injunction. 
Afterwards,  on  the  29th  day  of  June,  1849,  a  motion  was 
made  by  the  defendant  to  dissolve  the  injunction,  which 
motion  was  duly  argued  on  the  bill  and  affidavits  on  the  part 
of  the  plaintiff,  and  on  the  answer  and  affidavits  on  the  part  of 

^FoLLOWKD.    Dennielotm  et  ctLv,    I  Black,  584;  Weeth  t.  JYeto  England 
Stewart,  18  How.,  568.  CrrsD.  8ilU-    Mortgage  Co.^  16  Otto,  606, 
fium  7.  Hudson  Bioer  Bridge  Co*. 
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the  defendant ;  and  on  the  Ist  day  of  Ai^st,  1849,  an  order 
was  made  in  the  cause  directing  an  issue  to  be  tried  bj  a  jury, 
for  the  purpose  of  ascertaining  whether  the  machines  of  the 
defendant  were  or  were  not  infringements  of  the  machine  of 
the  plaintiff,  and  ordering  the  injunction  to  stand,  on  the 
plaintiff  giving  security  to  the  defendant  in  the  sum  of  ten 
thousand  dollars,  which  was  done. 

The  issue  came  on  to  be  tried  by  a  jury  on  the  17th  day  of 
October,  1849,  and  after  a  protracted  trial,  the  jury  was  dis- 
charged, not  being  able  to  agree. 

At  this  present  term  of  the  court,  both  of  the  judges  being 
present,  a  motion  was  made  by  the  defendant  to  dissolve  the 
injunction,  and  arguments  of  counsel  were  heard  thereon. 
Thereupon,  without  any  decision  being  had  on  said  motion, 
and  upon  an  agreement  of  the  parties,  with  the  consent  and 
by  the  direction  of  the  court,  this  cause  was  brought  to  a  final 
hearing  on  the  pleadines  and  the  proo&  which  had  been  taken 
herein,  as  well  as  on  the  proofs  and  evidence  which  were  put 
in  on  the  trial  of  the  issue  before  the  jury,  and  which  last- 
named  proofs  and  evidence  were,  for  the  purpose  of  said  final 
hearing,  considered  as  proofs  in  this  cause. 

The  pleadings  were  a  bill,  an  answer,  and  a  replication, 
copies  of  which  are  hereunto  annexed,  and  a  copy  of  all  the 
proofs  and  evidence  used  on  said  final  hearing  is  also  hereunto . 
annexed. 

On  said  final  hearing,  it  appeared  and  was  determined  by 
the  court  as  matter  of  &ct, — 

1.  That  letters  patent  of  the  United  States  were  issued  to 
William  Woodworth,  on  the  27th  day  of  December,  1828,  of 
the  tenor  and  effect  mentioned  in  the  bill. 

2.  That  William  Woodworth  died  intestate,  on  the  9th  day 
of  February,  1889,  in  the  city  of  New  York,  and  that  William 
W.  Woodworth,  his  son,  and  one  of  his  heirs  at  law,  was 
thereupon  duly  appointed  his  administrator  by  the  surrogate 
of  the  city  and  county  of  New  York. 

8.  That  on  the  16th  day  of  November,  1842,  an  extension 
of  the  said  letters  patent  for  seven  years  from  the  27th  day  of 
December,  1842,  was  duly  granted  by  the  United  States,  under 
the  eighteenth  section  of  the  Patent  Act  of  July  4,  i-^qaa 
1886,  to  *the  said  William  W.  Woodworth,  as  adminis-  ^  ^^ 
trator  as  aforesaid. 

4.  That  by  an  act  of  Congress  of  the  United  States,  passed 
February  26th,  1845,  the  said  letters  patent  were  further 
extended  to  the  said  William  W.  Woodworth,  as  administrator 
as  aforesaid,  for  seven  years  from  the  29th  day  of  December, 
1840. 
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5.  That  on  the  8th  day  of  July,  1845,  the  said  letters  patent 
were  surrendered  for  a  defective  specification,  and  renewed 
letters  patent  were  thereupon  issued  on  the  same  day,  on  an 
amended  specification,  to  the  said  William  W.  Woodworth, 
as  administrator  as  aforesaid;  which  renewed  letters  patent 
were  of  the  tenor  and  effect  set  forth  in  the  bill.  An  authen- 
ticated copy  of  the  said  renewed  letters  patent  of  July  8, 
1845,  and  of  the  specification  and  drawings  thereto,  and  an 
authenticated  copy  of  the  said  original  letters  patent  of  Decem- 
ber 27th,  1828,  and  of  the  specification  and  drawings  thereto, 
were  produced  on  the  hearing,  and  may  be  produced  on  argu- 
ment, before  the  Supreme  Court  of  the  United  States. 

6.  That  the  exclusive  right  of  the  said  renewed  letters 
patent  of  July  8,  1845,  for  the  district  of  South wark,  in  the 
county  of  Philadelphia,  and  Eastern  District  of  Pennsylvania, 
was  vested  in  the  plaintiff. 

7.  That  the  defendant  had  erected,  within  the  said  district 
of  Southwark,  and  used  and  operated  therein,  since  the  said 
exclusive  right  became  vested  in  the  plaintiff,  and  before  the 
filing  of  the  bill,  a  machine  for  tonguing  and  grooving  boards 
and  plank,  and  also  a  machine  for  planing  boards  and  plank. 
The  machine  for  tonguing  and  grooving  boards  and  plank 
was  constructed  as  stated  in  the  evidence.  (A  model  thereof 
was  produced  on  the  hearing  by  the  plaintiff,  and  the  machine 
itself  was  produced  on  the  hearing  by  the  defendant.  The 
same  are  certified  by  the  clerk  of  the  court,  and  may  be  used 
on  argument  before  the  Supreme  Court  of  the  United  States.) 
The  machine  for  planing  boards  and  plank  was  constructed 
as  shown  by  a  model  produced  on  the  hearing  by  the  plaintiff, 
and  by  the  machine  itself  on  the  hearing  by  the  defendant. 
(The  same  are  certified  by  the  clerk  of  the  court,  and  may  be 
used  on  argument  before  [the]  Supreme  Court  of  the  United 
States.) 

8.  That  letters  patent  were  issued  to  the  defendant  on  the 
18th  day  of  March,  1849,  which  are  referred  to  in,  and  a  copy 
of  which  is  annexed  to,  his  answer  herein. 

On  the  final  hearing,  the  following  question  oocurredi  to 
wit: — 

0qa\i  Whetiier,  according  to  the  true  construction  of  the 
-■  Woodworth  ^patent,  as  amended,  the  machines  made 
or  used  by  the  defendant,  at  the  time  of  filing  the  bill,  or 
either  of  them  singly,  do  or  do  not  infringe  the  said  amended 
letters  patent. 

On  which  question  the  opinions  of  the  judges  were  opposed. 

Whereupon,  on  a  motion  by  William  H.  Seward  and  St. 
George  Tucker  Campbell,  phiintiff  s  counsel,  it  was  ordered 
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that  the  point  on  which  the  disagreement  hath  happened  may, 
during  the  term,  be  stated,  under  the  seal  of  the  court,  to 
the  Supreme  Court  to  be  finally  decided. 

R.  C.  Gribb. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the 
court. 

This  case  comes  before  the  court  upon  a  certificate  of  divi- 
sion, and  has  been  submitted  on  printed  arguments. 

The  plaintiff,  who  claims  as  assignee  of  what  is  generally 
called  the  Woodworth  patent,  filed  a  bill  in  equity,  praying 
an  injunction  against  the  defendant  to  restrain  him  from  using 
a  certain  machine,  in  which,  as  the  complainant  charged,  boards 
were  planed,  tongued,  and  grooved  in  the  same  manner  as  in 
the  Woodworth  machine ;  the  machine  of  the  defendant  ope- 
rating in  the  same  way  in  every  respect  as  the  one  for  which 
the  complainant  held  the  patent. 

The  defendant,  in  his  answer,  denied  that  his  machine  was 
substantially  like  and  upon  the  plan  of  the  Woodworth 
machine.  Other  defences  were  also  taken  in  the  answer.  But 
it  is  not  necessary  to  notice  them,  as  they  do  not  concern  the 
question  certified. 

A  great  mass  of  testimony  was  taken  on  both  sides  in  the 
Circuit  Court,  and  models  and  drawings  produced  of  the  two 
machines ;  all  of  which  have  been  sent  up  for  the  examination 
and  consideration  of  this  court,  with  the  certificate  of  division. 

On  the  final  hearing  of  the  case,  the  judges  of  the  Circuit 
Court  differed  in  opinion  on  the  following  question :  "  Whether, 
according  to  the  true  construction  of  the  Woodworth  patent, 
as  amended,  the  machines  made  or  used  by  the  defendant  at 
the  time  of  filing  the  bill,  or  either  of  them  singly,  do  or  do 
not  infringe  the  said  amended  letters  patent  ?  " 

The  question  thus  certified  is  one  of  fact,  and  has  been  dis- 
cussed as  such  in  the  arguments  offered  on  both  sides.  It  is  a 
question  as  to  the  substantial  identity  of  the  two  machines. 
And  its  decision  must  depend  upon  the  testimony  of  witnesses; 
the  examination  of  the  models  and  drawings,  or  of  the  ma- 
chines themselves ;  and  the  application  of  mechanical  prin- 
ciples and  combinations,  which  the  court  could  learn  r«QftQ 
only  *from  the  testimony  of  persons  skilled  in  the  '■ 
science  of  mechanics. 

The  jurisdiction  of  this  court  to  hear  and  determine  a  ques- 
tion certified  from  the  Circuit  Court  is  derived  altogether  rrom 
the  act  of  1802,  ch.  81,  §  6  (2  Stat,  at  L.,  169);  and  that  act 
evidently  gives  the  jurisdiction  only  in  cases  where  the  judges 
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of  the  Circuit  Court  differ  in  opinion  on  a  point  of  law.  The 
language  of  the  whole  provision  upon  this  subject  so  clearly 
requires  this  construction,  that  it  is  unnecessary  to  comment 
on  it.  And  it  would  be  utterly  inconsistent  with  the  well 
known  and  established  proceedings  of  courts  of  equity,  as 
well  as  courts  of  common  law,  to  take  out  of  a  case  during  its 
proffress  a  single  question  of  fact,  and  send  it  here  with  the 
evidence  upon  that  point  only,  for  the  final  decision  of  this 
court.  In  the  case  before  us,  a  great  number  of  fEtcts  must 
be  ascertained  and  determined  from  the  evidence,  before  a 
final  opinion  could  be  formed  upon  the  question  certified. 

Besides,  this  act  of  Congress  has  been  in  force  for  nearly 
half  a  century,  and  has  been  repeatedly  acted  on  in  this  court ; 
and  it  has  uniformly  received  the  construction  we  now  give 
to  it.  In  the  multitude  of  questions  which  have  been  certi- 
fied, this  court  has  never  taken  jurisdiction  of  a  question  of 
fact.  And  in  a  question  of  law  it  requires  the  precise  point 
to  be  stated,  otherwise  the  case  is  remanded  without  an  answer. 

The  question  now  certified  being  one  of  fact,  we  have  no 
jurisdiction ;  and  the  case  must  therefore  be  remanded  to  the 
Circuit  Court,  to  be  there  proceeded  in  as  law  and  justice  may 
require. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  and  on  the  point  or  question 
on  which  the  judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  was  certified  to  this  court  for  its  opinion, 
aneeably  to  the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel.  And  it  appearing  to  this 
court,  upon  an  inspection  of  the  said  transcript,  that  no  point 
in  the  case,  within  the  meaning  of  the  act  of  Congress,  has 
been  certified  to  this  court,  the  point  or  question  being  one  of 
fact,  it  is  thereupon  now  here  ordered  and  decreed  by  this 
court,  that  this  cause  be,  aii<l  the  same  is  hereby,  dismissed, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court,  to  be  proceeded  in  according  to  law. 
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*JoHN  Dob,  Lbssisb  of  Jaoob  Chbbsman,  Pkcbb  Chbbs- 

MAN     AND     SaBAH,     HIS     WiFE,     BbBBSHBBA     PaBKEB, 

Wabd  Pbabgb,  John  Clabk  and  Mabgabbt,  his 
WiFB,  Ann  Jaokson,  William  Jackson,  Sbwabd 
Jaokson,   and   Maby   Jaokson,  Watson  and 

8ABAH,    HIS    WlVB    (LATE    SaBAH    PeABOB),  WiLLIAM 

Pbabgb,  Wabd  Peaboe,  Mibaba  Edwabds,  James 
Edwabds,  Righabd  Peabge,  William,  James,  and 
Mabgabet  Pbabge,  Thomas  Mobbis  and  Maby,  his 
Wipe  (late  Maby  Peaboe),  Elizabeth  Powell  (late 
Elizabeth  Peabge),  Jacob  Williams  and  Elizabeth 
Williams,  Sabah  Smallwood,  Debobah  Bbyant, 
Gbobge  L.  Hood  and  Letitia,  his  Wife,  in  hbb 
Right,  Joseph  Smallwood,  Joseph  Httbff,  Jane 
TuBNEB,  John  Bbown  and  Maby,  his  Wife,  in  heb 
Right,  William  Smallwood,  Isaac  Httbff  and  Eliza- 
beth, HIS  Wife,  in  heb  Right,  Richabd  Shabp  and 
Mabiam,  his  Wife,  in  heb  Right,  Randall  Nichol- 
son AND  DbIJSELLA,  HIS  WiFE,  IN    HEB    RiGHT,  JaCOB 

Mattison  and  Jemima,  his  Wife,  in  heb  Right, 
Joseph  Nicholson  and  Mabiam,  his  Wife,  in  heb 
Right,  Thomas  Peabce,  and  Matthew  Peaboe,  (all 
GrnzENS  of  New  Jebsey,)  Plaintiff  m  ebbob,  v. 
Thomas  Watson,  Defendant. 

Where  a  testator  made  certain  devises  to  his  two  srandchildreiiy  "  provided, 
and  the  legacies  herein  before  devised  are  upon  uds  special  condition,  that, 
if  both  mv  said  grandchildren  shall  happen  to  die  under  age  and  without 
any  lawful  issue,  then  it  is  my  will  that  three  fourth-parts  shall  be  equally 
divided  between  Sarah  Smallwood  and  others,"  Ac,  and  the  two  grand- 
children lived  many  years  after  they  arrived  at  full  age,  and  then  botn  died 
without  issue,  the  devise  over  to  Sarah  Smallwood,  Ac,  never  took  effect, 
because  the  two  grandchildren  both  arrived  at  full  age. 

The  plaintiffs  below  having  claimed  the  whole  as  the  heirs  of  Sarah  Small- 
wood,  the  court  instructed  the  jury  that  they  could  not  recover.  But  the 
plaintiffs  below  claimed,  in  this  court,  that  they  were  entitled  to  recover  a 
part,  because  they  were  a  portion  of  the  heirs  of  the  two  grandchildren. 
This  point  was  not  made  in  the  court  below,  and  therefore  cannot  be  made 
hen.^ 

The  Supreme  Court  of  Pennsylvania  decided,  with  regard  to  this  very  will, 
that  the  devise  over  to  Sarah  Smallwood  never  took  effect.  This  decision 
was  made  in  1795,  and  the  acauiescenoe  of  half  a  oentory  would  seem  to 
dose  all  litigation  under  the  wul.  But  even  if  it  did  not,  this  court  is  of 
the  same  opinion. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
ooit  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylyania. 

^&  P.  Barrow  ▼.  Beab,  9  How.,  366;  NeweU  v.  mxan,  4  Wall.,  OtS;  Jlotf- 

road  Co.  v.  Lindsay ,  Id.,  060. 
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Tt  was  aD  ejectment  brought  by  the  lessee  of  Cheesman, 
&c.,  to  recover  certain  lots  in  the  city  of  Philadelphia.  As 
the  defendant  below  offered  no  evidence  but  contested  the 
validity  of  the  title  shown  by  the  plaintiff,  it  is  necessary  to 
set  that  forth.     It  was  as  follows,  viz. : — 

The  plaintiff  gave  in  evidence  the  deed  of  conveyance  from 
the  Proprietors  of  Pennsylvania,  Thomas  and  Richard  Penn, 
to  James  Parrock,  bearing  date  5th  September,  1749,  under 
the  great  seal  of  the  Province. 

*9({Ai       ^-^Iso,  the  last  will  and  testament  of  James  Parrock, 
^^^J  bearing  date  24th  May,  1764,  admitted  to  probate  24th 
January,  1755. 

One  of  the  arguments  of  the  counsel  for  the  plaintiff  in 
error  being  founded  upon  the  presumed  intention  of  the  tes- 
tator, as  gathered  from  a  comparison  of  several  clauses  in  the 
will,  it  becomes  necessary  to  insert  them. 

The  devises  contained  in  the  will  material  to  this  contro- 
versy are,  in  substance,  the  following : — 

1.  To  his  wife,  Hannah  Parrock,  of  his  dwelling-house, 
kitchen,  and  lot  of  ground  in  Second  and  Sassafras  Streets, 
together  with  various  rent  charges  issuing  out  of  lots  of  land, 
to  hold  during  her  life,  with  remainder  of  the  said  dwelling- 
house,  kitchen,  and  lot  of  ground,  and  certain  of  those  rent 
charges,  to  his  granddaughter,  Sarah  Parrock,  and  her  heirs ; 
and  as  to  the  other  of  said  rent  charges  to  his  grandson,  John 
Parrock,  and  his  heirs. 

2.  To  his  wife,  Sarah  Parrock,  for  life,  the  use  of  certain 
goods  and  chattels ;  and  to  his  grandson,  John  Parrock,  certain 
other  goods  and  chattels. 

8.  To  his  grandson,  John  Parrock,  and  his  heirs,  his  bank 
and  water  lot  in  the  Northern  Liberties  of  said  city,  in 
breadth  50  feet,  and  depth  into  the  Delaware  254  feet,  and 
his  piece  of  upland  and  meadow  in  the  Northern  Liberties  of 
about  fifty-six  acres,  and  his  bank  and  water  lot  in  said  city, 
in  breadth  71  feet,  in  length  or  depth  into  the  Delaware  River 
250  feet ;  also  certain  rent  charges. 

4.  To  his  granddaughter,  Sarah  Parrock,  and  her  heirs,  a 
tenement  and  lot  of  ground,  adjoining  the  messuage  and  lot 
before  devised  to  her ;  also  another  piece  of  ground,  in 
breadth,  north  and  south,  22  feet,  in  length  and  depth,  east 
and  west,  51  feet,  bounded  westward  by  an  alley,  &c.,  north- 
ward by  M.  Hilliga's  lot,  &c. ;  also  his  bank  and  water  lot  in 
said  city,  in  breadth  40  feet,  in  length  250  feet,  into  the  Bivei 
Delaware,  bounded  by  Sassafras  Street,  by  Front  Street,  and 
by  Leeches'  lot ;  wilh  certain  other  rent  charges. 

5.  He  then  deviled  to  his  said  granddaughter  Sarah,  and 
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his  said  grandson  John,  all  that  his  pasture  or  piece  of  land 
in  the  Northern  Liberties,  by  Oldinan's  land,  Daester's  land, 
and  the  York  road,  containing  three  acres,  to  be  equally 
divided  between  them,  to  said  John  and  his  heirs,  and  to 
said  Sarah  and  her  heirs. 

6.  The  testator  then  devised,  in  these  words  and  figures : — 
^^  And  I  do  hereby  empower  and  order  my  said  executors, 

and  the  survivor  of  them,  to  sell  and  dispose,  as  soon  as  my 
said  grandchildren  shall  come  of  age,  all  that  my  piece  rmnoe 
or  lot  *of  ground,  situate  on  the  south  side  of  Vine  '- 
Street  aforesaid,  about  seventy-oue  feet  from  said  Second 
Street  comer,  and  extending  east  sixteen  feet  and  one  half,  to 
Preserve  Brown's  lot ;  soutn,  fifty-one  feet,  to  John  Denton's 
lot;  west,  by  said  Denton's  lot,  sixteen  feet  and  an  half;  and 
north,  fifty-one  feet,  by  John  Marie's  lot ;  together  with  the 
appurtenances,  to  any  pei'son  or  persons  that  will  purchase 
the  same,  and  for  the  best  price  that  they  can  reasonably  get ; 
to  hold  to  such  purchaser  or  purcbasei'S,  his  heirs  and  assigns, 
for  ever ;  and  to  give  good  deeds,  or  other  sufficient  convey- 
ances ;  and  the  moneys  arising  by  reason  of  said  sale  shall  be 
equally  divided  between  my  said  two  grandchildren,  John 
and  Sarah  Parrock,  share  and  share  alike." 

7.  He  devises  a  house  and  lot  to  '^  Mary  Parrock,  the  widow 
of  my  son  John  Parrock,  deceased,  and   mother  of  my  said 

{grandson,  John  Parrock,"  and  to  Lydia  Cathcart,  a  house  and 
ot, — ^^to  hold  the  said  messuage  so  devised  to  said  Mary 
Parrock  duiing  the  term  of  her  natural  life,  if  she  shall  so 
long  continue  my  said  sou's  widow.  And  to  hold  the  said 
last-mentioned  messuage  unto  the  said  Lydia  Cathcart,  during 
the  term  of  her  natural  life,  if  she  shall  so  long  continue  a 
widow.  And  from  and  immediately  after  their,  or  either  of 
their  (the  said  widows)  decease,  day,  or  days  of  marriage,  then 
I  give  and  bequeathe  all  and  singular  the  said  two  messuages 
unto  my  said  grandson,  John  Parrock,  to  hold  to  him  and  his 
heirs  and  assigns  forever." 

8.  The  testator  gives  pecuniary  legacies  to  said  Mary  Par- 
rock and  Lydia  Cathcart ;  to  the  children  of  John  Small  wood, 
deceased,  his  wearing  apparel ;  and  pecuniary  legacies  to  the 
children  of  William  and  Mary  Paschal ;  to  Sarah  Small  wood, 
the  widow  of  John  Small  wood,  deceased,  and  to  Sarah  James 
and  Hannah  James,  he  gives  pecuniary  legacies. 

9.  ^^  And  it  is  my  will  that  the  several  and  respective  lega- 
oies  herein  before  devised  unto  my  grandson  John  Parrock, 
and  unto  my  granddaugliter  Sarah  Parrock,  shall  be  paid  and 
delivered  to.  them  as  they  shall  respectively  come  of  age." 

10.  The  testntor  devised  all  the  rest  and  icsidue  of  his  per 
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•onal  astete  onto  his  wife  HaniuJi,  his  said  gnmdaon  John,  and 
his  mnddmogfater  Smnh,  to  be  equally  divided  between  them, 
1 L.  •*  Provided  always,  neverthelesB,  and  the  several  legacies 
twrtein  before  devised  unto  my  said  grandson  John  Parrook, 
and  my  said  gnnddaoghter  Sarah  Parrock,  are  on  this  special 
d^ndiuitn*  that  if  both  my  said  grandchildren  shall  happen  to 
die  under  age«  and  without  any  lawful  issue,  then  it  is  my 
M^l  ^U  ^*  that  the  one  fourdi  part  of  all  and  singular  the 
J  real  and  personal   ^estate  unto  them  herein  before 
devised  shall  go  to  the  monthly  meeting  of  the  people  called 
Quakers  at  Philadelphia ;  and  the  other  three  parts  of  said 
real  and  pergonal  e^tat-e  shall  be  equally  divided  between  *•*•  the 
said  Sarah  Smallwood^  the  widow  of  John  Smidlwood,  and 
their  children ;  the  children  of  Thomas  Smallwood;  the  chil- 
dren of  Beniaiuin  Kiohanls;  the  children  of  William  Paschal, 
deceased;   tne   said   Sarah   PaschaU  said  William   Paschal; 
widow  Lydia  Cat  heart  and  her  children;  Jot»eph  Fordham  and 
his  children ;  Richard  F'ordham  and  his  children ;  ttie  children 
of  Isaac  Ashton,  deceacsed ;  Sarah  Thomas  and  her  children ; 
Mary  Lee  and  her  children :  Lydia  Davis  and  her  children ; 
John  Spencer  and  his  children,  and  to  the  survivor  of  them, 
and  ti>  the  heirs  and  assigns  of  such  survivors  or  survivor,  as 
tenants  in  common,  (jaaid  not  as  joint  tenants,)  forever ;  any- 
thing heretofore  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding.'* 

In  addition  to  that  written  evidence,  the  leesots  of  the  plain- 
tiff gave  evidence  by  the  mouths  of  witnesses,  conducing  to 
pi\)ve  that  the  grancliildren  of  the  testator,  John  Parrock  and 
oarah  Parrock,  both  died  without  issue  and  unmarried;  that 
both  said  John  Parrock  and  Sarah  Parrock  had  attained  full 
age   before  their  respective  deaths,  and  died  long  after  the 
death  of  the  testator ;  that  said  John  Parrock  died  about  the 
year  1790;  that  Peter  Cheesman  and  wife  (who  was  Mary 
Smallwood)  were  both  related  to  John  Parrock,— said  Peter 
Cheesman  married  his  relation;   that  John  Smallwood  and 
James  Parrock  were  half-brothers;  with  other  evidence  of  the 
gen^ogy  of  the  lessors  of  the  plaintiff;  and  that  John  SmaU- 
wood  was  dead  when  the  will  of  James  Parrock  was  made- 
The  defendant  gave  no  evidence. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to  irive 
the  following  instruction  to  the  jury,  viz. :— 

"If  the  jury  believe  the  evidence  given  by  the  plaintiffe  of 
pedigree,  then,  under  the  true  construction  of  the  will  of 
James  Parrock,  the  plaiutifis  are  entitled  to  recover;  it  being 
proved  by  plaintiffe  that  both  John  Parrock,  the  ^randsoij 
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aiid  Sarah  Parrook,  the  granddaughter,  died  oyer  age,  and 
without  issue.'* 

But  the  said  learned  judges  refused  to  charge  the  jury  as  so 
requested,  and  gave  in  charge  to  the  jury,  that  under  the  said 
will  the  plaintiffs  could  not  recover,  inasmuch  as  the  devise 
over  to  plaintiffs'  ancestors,  in  the  said  will  mentioned  and 
contained,  never  took  effect,  by  reason  of  the  devisees  therein 
named,  viz.,  John  Parrock  and  Sarah  Parrock,  having  both 
arrived  at  full  age. 

To  this  instruction  the  counsel  for  the  plaintiff  ex-  rmoa^ 
cepted,  and  *upon  it  brought  the  case  up  to  this  court.  ^ 
The  jury,  of  coui*se,  found  a  verdict  for  the  defendant. 

It  was  argued  by  Mr.  Bibb^  for  the  plaintiff  in  error,  and  by 
Mr.  Wharton  and  Mr.  MereditJ^  for  the  defendants. 

Mr.  Bibb  made  the  following  points : — 

I.  That  the  charge  as  actually  given  by  the  court  was 
erroneous,  because  it  limited  and  confined  the  derivation  of 
title  of  the  lessors  of  the  plaintiff  solely  to  the  question  of 
their  being  devisees  of  James  Parrock,  to  the  total  exclusion 
of  the  right  of  each  and  every  of  the  lessors,  as  heir  or  heirs 
of  either  said  Sarah  Parrock  or  of  said  John  Parrock,  the 
immediate  devisees  of  James  Parrock,  who,  or  one  of  which 
said  grandchildren,  became  the  stirpes  or  root  of  descent  and 
inheritance. 

II.  That  the  court  erred  in  the  construction  of  the  will  and 
testament  of  James  PaiTock  as  given  in  charge  to  the  jury, 
and  in  refusing  the  charge  as  moved  by  the  counsel  for  the 
plaintiff. 

It  is  not  necessary  to  state  Mr.  Bibb's  argument  upon  the 
first  point,  because  this  court  decided  that  the  point  had  not 
been  made  in  the  court  below,  and  therefore  could  not  be 
made  here. 

III.  That  the  court  erred  in  the  construction  of  the  will 
and  testament  of  James  Parrock,  as  given  in  charge  to  the 
jury,  and  in  refusing  the  charge  as  moved  by  the  counsel  for 
tiie  plaintiff. 

This  leads  to  the  inquiry  into  the  true  intent  of  the  testa- 
tor. The  intention  of  the  testator  is  to  be  sought  upon  the 
whole  instrument,  taken  in  all  its  parts  as  one  whole.  The 
words  must  follow  the  intent  of  the  devisor.  The  sentences 
may  be  transposed  to  preserve  the  meaning  of  a  will.  One 
part  of  a  will  shall  be  expounded  by  another. 

These  rules  are  to  be  observed : — ^'  1st.  No  will  ought  to 
be  const!  ued  per  parcelluit^  but  by  entireties.     2d.  To  admit 
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of  no  Gontrariety  or  contradiction.  3d.  No  nugation  or  any 
nugatory  thing,  ought  to  be  in  a  will."  8  Vin.  Abr.,  Devue 
F.  a,  p.  181,  pi.  11, 12,  18;  5  Bac.  Abr.,  F.,  p.  522,  pi.  18; 
Sparks  v.  Pumell^  Hobart,  p.  75,  pi.  98 ;  Bamfield  v.  Papham^ 
2  Freem.,  267  ;  Frogmorton  v.  Holyday^  8  Burr.,  1622. 

To  effectuate  the  intent  of  the  testator,  the  word  "  or**  shall 
be  taken  for  "and,"  and  the  word  "and"  for  "or."  Out  of 
the  multiplicity  of  decisions  and  examples  on  that  of  "or" 
instead  of  "and,"  and  "and"  instead  of  "or,"  the  following 
will  suffice : — Jackson  v.  Jackson^  1  Ves.,  Sr.,  p.  217,  case  118  ; 
Maberly  t.  Strode,  8  Ves.,  460-454 ;  Bell  v.  Phyn,  7  Ves^ 
458 ;  Bead  v.  Sn^ll,  2  Atk.,  642,  case  351 ;  8  Vin.  Abr.,  DevUe 
F.  a,  2,  p.  187,  pi.  1. 

•2681  *Construing  the  will  of  James  Parrock  by  the  rules 
-■  aforementioned, — not  looking  to  this  or  that  parcel,  'Sr 
this  or  that  devise  alone,  but  viewing  all  its  parts  as  one 
whole,  to  find  the  intent  of  the  testator, — ^the  just  conclusions 
are, — 

1st.  That  if  his  grandson  John  had  died  leaving  issue  at  his 
death,  that  issue  should  have  takeu  the  part  devised  to  him. 
So,  likewise,  as  to  the  part  devised  to  the  granddaughter 
Sarah,  if  she  had  died  leaving  issue  at  her  death,  her  issue 
would  have  taken  that  part.  That  intent  is  manifested  by 
the  devises  to  them  respectively,  and  their  heirs,  in  the  fore 
part  of  the  will. 

2d.  That  the  testator  intended,  by  the  after  clauses  in  his 
will,  to  qualify  the  estates  respectively  devised  to  his  said 
grandchildren,  both  real  and  personal,  by  annexing  the  con- 
tingency to  each  estate,  of  having  lawful  issue  of  their  respeo* 
tive  bodies  living  at  their  respective  deaths. 

3d.  That  he  intended,  if  the  one  or  the  other  of  said  grand- 
children should  die,  leaving  no  issue  lawfully  begotten,  the 
survivor  should  take  the  whole,  subject  to  the  contingency  of 
leaving  lawful  issue  at  his  or  her  death. 

4th.  That,  in  the  event  that  both  his  said  grandchildren 
should  die  leaving  no  lawful  issue,  then  the  estate,  real  and 
personal,  shbuld  go,  one  fourth  to  the  Quaker  Society  at 
Philadelphia,  and  the  other  three  fourths  to  be  equally  divided 
between  the  persons  named  in  the  devise  over  to  Sarah  Small- 
wood  and  othei's. 

5th.  That  the  testator  intended  to  give  to  each  of  his  said 
grandchildren  only  estates  tail  in  the  lands ;  and  that  the  sur- 
vivor of  the  two  should,  in  case  of  the  prior  death  of  the 
other,  without  leaving  lawful  issue  at  his  or  her  death,  take 
but  an  estate  tail,  or  an  estate  subject  to  the  executoij 
devise. 
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0th.  The  testator  did  not  intend  to  give  to  either  of  hie 
aaid  grandchildren  a  clear,  unencumbered,  vendible  estate, 
upon  which  either  could  raise  money  by  sale  at  full  age ;  but 
intended  to  continue  and  perpetuate  the  estate  in  the  family, 
as  far  forth  as  the  law  would  tolerate  such  a  perpetuity  ;  and 
80  intending,  he  therefore  empowered  and  ordered  his  execu- 
tors to  sell  a  specified  parcel  of  his  real  estate  "  as  soon  as  my 
said  grandchildren  shall  come  of  age,"  and  divide  the  money 
thence  arising  equally  between  his  said  grandchildren. 

Mr.  Wharton  and  Mr.  Meredith^  for  defendant  in  error. 

The  only  question  before  the  court  below  was  the  con- 
struction of  the  will  of  James  Parrock.  The  plaintifTs  les- 
sors pretended  no  other  title  than  that  of  devisees  of  the  said 
James  Parrock.  They  did  not  claim,  nor  pretend  to  rmoaq 
claim,  as  heirs  at  law,  or  ^statutory  heirs,  of  John  and  ■- 
Sarah  Parrock,  or  either  of  them.  After  the  evidence  on 
their  part  was  closed,  (the  defendant  having  offered  none,) 
the  plaintiffs'  counsel  requested  the  court  to  charge  the  jury, 
that,  "  if  the  jury  believe  the  evidence  given  by  the  plaintiffs 
of  pedi^ee,  then,  under  the  true  construction  of  the  will  of 
James  Parrock,  the  plaintiffs  are  entitled  to  recovei ;  it  being 
proved  by  plaintiffs,  that  both  John  Parrock,  the  grandson, 
and  Sarah  Parrock,  the  granddaughter,  died  over  age,  and 
without  issue."  The  court  refused  so  to  charge,  but  instructed 
the  jury  that,  under  the  will,  the  plaintiffs  could  not  recover, 
inasmuch  as  the  devise  over  to  the  plaintiffs'  ancestors  never 
took  effect.  And  to  this  charge  the  plaintiffs  excepted  ;  and 
it  is  the  only  exception  or  point  of  law  arising  from  the  record. 
So  that  the  plaintiffs  in  error  cannot  now  raise  a  new  point  in 
this  court,  which  they  never  took  below,  and  thus  shift  their 
ground  of  claim  and  title.  Their  evidence  was  directed  to  the 
point  of  establishing  their  right  as  heirs  of  the  devisees  named 
in  the  will,  and  not  as  heirs  of  John  and  Sarah  Parrock,  and 
they  made  out  no  such  title  by  their  evidence. 

Then,  as  to  the  construction  of  the  will  of  James  Parrock. 
What  was  the  intention  of  the  testator? 

He  had  given  certain  property  to  his  wife,  for  life ;  and» 
after  her  decease,  he  had  devised  certain  portions  of  it  to  his 
grandson,  John,  in  fee,  and  certain  other  portions  of  the 
same  to  his  granddaughter,  Sarah,  in  fee.  With  respect  to 
tlie  Vine  street  property,  he  had  ordered  that  to  be  sold  by 
his  executors,  so  soon  as  John  and  Sarah  came  of  age,  and  the 
money  arising  from  the  sale  to  be  equally  divided  between 
the  two  grandchildren.  There  was,  thus,  with  respect  to  this 
property,  an  equitable  con  version  uf  the  realty  into  peraonalty, 
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in  case  the  devisees  attained  their  majority.    See  Burr  ▼.  Sim^ 

1  Whart.  (Pa.),  252 ;  Simpson  v.  Keho.  8  Watts  (Pa.),  247 ; 
Betiding  v.  Blctckwell^  1  Bald.,  166.  Having  thns  provided 
for  his  two  g^ndchildren,  he  looked  to  the  contingency  of 
both  dying  under  age,  and  without  issue ;  and,  in  that  event, 
and  in  that  event  alone,  he  declared  that  one  fourth  of  the 
property  devised  to  them  should  go  to  the  monthly  meeting 
of  the  people  called  Quakers,  at  Philadelphia,  and  the  other 
three  fourths  should  be  divided  between  Sarah  Smallwood 
and  the  other  persons  named  and  described  in  the  will. 

The  title  of  the  plaintiffs,  even  if  they  should  establish  their 
pedigree,  depends  altogether  upon  their  showing  that  both 
John  and  Sarah  Parrock  died  under  age,  and  without  anv 
lawful  issue.  And  upon  the  trial  they  distinctly  showed, 
that  neither  of  said  devisees  died  under  age.  Where,  then,  is 
their  title  ? 

•2701  *The  construction  of  this  will  is  settled  by  adjudi- 
J  cated  cases,  in  Pennsylvania  and  elsewhere.  Lessee 
of  Cheesman  v.  Wilt,  1  Yeates  (Pa.),  411,  in  1796,  is  a  case 
upon  this  very  will ;  and  was  an  ejectment  for  part  of  the 
property  claimed  under  the  executory  devise  to  the  plaintiff's 
lessors.  The  Supreme  Court  of  Pennsylvania  held  the  case 
to  be  "  extremely  clear,"  and  that  the  remainders  could  only 
take  effect  upon  the  happening  of  both  contingencies,  namely, 
the  dying  under  age  and  without  issue.  Having  no  doubt, 
the  court  refused  to  reserve  the  point  upon  the  construction 
of  the  will. 

In  Welch  V.  EllioU,  18  Serg.  &  R.  (Pa.),  206,  under  a 
devise  of  certain  land  to  the  testator's  son,  Robert,  after  the 
death  of  his  mother,  and  in  case  Robert  *^  departs  this  life 
before  he  is  of  age,  or  without  lawful  issue,"  the  land  was 

fiven  to  another  sou,  in  fee,  upon  certain  conditions.  Robert 
aving  attained  the  age  of  twenty-one,  but  died  without  issue, 
it  was  held  that  he  took  an  estate  in  fee-simple  indefeasibly. 
Chief  Justice  Tilghman,  in  this  case,  (p.  206,)  says, — "  That 
the  estate  in  fee  of  Robert  would  have  become  indefeasible, 
either  by  his  attaining  the  age  of  twenty-one  or  having  issue, 
has  been  so  repeatedly  decided,  that,  on  that  point,  I  will 
only  refer  to  two  cases.''  The  cases  referred  to  by  him  are 
Holmes  v.  Holmes^  5  Binn.  (Pa.),  662,  and  Hauer  v.  Sheets^ 

2  Id.,  682. 

In  the  last  of  these  cases,  under  a  devise  to  one  son  of  tes- 
tator, F.,  and  in  case  he  should  die  under  the  lawful  age  of 
twenty-one,  or  without  issue,  his  share  should  go  to  another 
son.  P.,  it  was  held  that  or  should  be  construed  andy  and  that 
F,  having  attained  twenty-one,  and  died  afterwards  without 
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issue,  an  indefeasible  fee  vested  in  him,  and  descended  to  his 
heir  at  law.  **  This  has  been  the  uniform  construction  of  this 
clause  in  wills,"  says  Tilghman,  C.  J.  (2  Binn.  (Pa.),  544), 
from  the  case  of  Price  v.  Bunt,,  PoUexfen,  645,  in  the  year 
1684.  To  the  same  effect  are  Carpenter  v.  Reard^  14  Pick. 
(Mass.),  449,  and  Dallam  v.  Dallam,  7  Har.  &  J.  (Md.),  220, 
and  many  other  cases. 

There  was  no  looking  on  the  part  of  the  testator  to  an 
indefinite  failure  of  issue,  as  one  of  the  contingencies.  On 
the  contrary,  the  intent  was,  to  provide  for  this  contingency 
within  a  limited  time,  namely,  at  the  death  of  the  devisees ; 
inasmuch  as  the  devise  over  was  to  persons  in  being.  But 
the  rule  of  construing  the  first  devise  an  estate  tail  has  no 
application,  where  the  contingency  mentioned  in  the  will  is 
that  of  "dying  under  age  and  without  issue;"  for,  as  is 
shown  by  the  authorities,  the  estate  becomes  an  indefeasible 
fee  in  the  first  taker,  upon  the  occurrence  of  either  of  the 
two  events. 

*Mr.  Justice  McLEAN  delivered  the  opinion  of  the  [*271 
court. 

This  is  a  writ  of  error,  which  brings  before  us  a  judgment 
of  the  Circuit  Court  of  the  Eastern  District  of  Pennsylvania. 

The  lessors  of  the  plaintiff  brought  an  action  of  ejectment 
to  recover  certain  premises,  generally  described  in  the  decla- 
ration, and  situated  in  the  city  of  Philadelphia.  To  sustain 
the  right  claimed  by  the  plaintiff,  a  deed  of  conveyance  from 
Thomas  and  Richard  Penn,  the  original  proprietors  of  Penn- 
sylvania, for  the  premises  in  controversy,  dated  the  6th  of 
September,  1749,  to  James  Parrock,  was  given  in  evidence. 
The  will  of  James  Parrock,  dated  the  24th  of  May,  1764,  was 
then  read  to  the  jury,  in  which,  after  making  several  devises 
to  his  granchildren,  John  Parrock  and  Sarah  Parrock,  their 
heirs  and  assigns,  he  adds, — "  Provided  always,  and  the  lega- 
cies hereinbefore  devised  to  the  said  John  and  Sarah  are  upon 
this  special  condition,  that  if  both  my  said  grandchildren  shall 
happen  to  die  under  age  and  without  any  lawful  issue,  then  it 
is  my  will  that  one  fourth  part  of  all  and  singular  the  real 
and  personal  estate  to  them  before  devised  shall  go  to  the 
monthly  meeting  of  the  people  called  Quakers ;  and  the  other 
three  fourth  parts  to  be  equally  divided  between  Sarah  Small- 
wood  and  others,  and  to  the  survivors  or  survivor,  as  tenants 
in  common  forever." 

It  was  proved  that  John  Parrock  and  Sarah  Parrock  lived 
many  years  after  they  arrived  at  full  age,  and  that  both  died 
without  issue,  long  after  the  death  of  the  testator.    Evidence 
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was  offered  conducing  to  prove  that  the  Smallwoods  named 
fn  the  will  descended  from  John  Smallwood,  the  half-brother 
of  the  testator,  and  that  the  lessors  of  the  plaintiff  were  con- 
nected with  the  persons  to  whom  the  devise  over  was  made. 
No  evidence  was  given  by  the  defendant.  And  the  lessors  of 
the  plaintiff  prayed  the  court  to  instruct  the  jury :  "  If  they 
believe  the  evidence  given  by  the  plaintiffs  of  pedigree,  then, 
under  the  true  construction  of  the  will  of  James  Parrock,  the 
plaintiffs  are  entitled  to  recover;  it  being  proved  by  the 
plaintiffs  that  both  John  Parrock,  the  grandson,  and  Sarah 
rarrock,  the  granddaughter,  died  over  age  and  without  issue." 

"  But  the  court  refused  to  charge  the  jury  as  so  requested, 
and  gave  in  charge  to  them,  that  under  the  said  will  the  plain- 
tiffs could  not  recover,  inasmuch  as  the  devise  over  to  plain- 
tiffs' ancestors,  in  the  said  will  mentioned  and  contained, 
never  took  effect,  by  reason  of  the  devisees  therein  named, 
viz.,  John  Parrock  and  Sarah  Parrock,  having  both  arrived  at 
full  age."     To  which  an  exception  was  taken. 

The  form  of  the  charge  prayed  is  not  free  from  objection. 
*9721  ^^  assumes  the  sufficiency  of  the  evidence  to  prove  the 
J  heirship  *of  the  lessors  of  the  plaintiff,  if  the  jury 
should  believe  it.  Now  the  evidence  was  somewhat  vague 
and  uncertain,  and  the  jury  might  well  have  doubted  whether 
the  heirship  was  proved.  But  the  instruction  given  waives 
this  objection.  From  the  instruction,  as  well  as  the  prayer, 
it  is  clear  that  the  claim  of  heirship  was  as  descendants  of  the 
persons  named  in  the  will,  to  whom  the  property  was  devised 
over. 

In  the  argument  here,  the  counsel  for  the  plaintiff  asks  the 
reversal  of  the  judgment,  on  the  ground,  that  the  instruction 
was  against  the  right  of  the  lessors,  or  any  part  of  them,  to 
recover,  although  proved  to  be  the  heirs  at  law  of  John  and 
Sarah  Parrock. 

The  attention  of  the  Circuit  Court  was  not  drawn  to  this 
point,  no  instruction  was  asked  in  regard  to  it,  and  it  cannot 
now  be  made.  The  construction  turned  upon  the  contingent 
devise,  and  as  that  was  held  not  to  have  taken  effect,  the 
court  instructed  the  jury  that  the  lessors  of  the  plaintiff  could 
not  recover.  This  instruction  was  explicit,  and  could  not 
have  been  misunderstood  by  the  counsel  in  the  Circuit  Court ; 
and  as  this  was  excepted  to,  and  no  other  one  prayed,  it  pre- 
sents the  only  question  for  our  consideration. 

This   devise  was   brought  before   the  Supreme  Court  of 

Pennsylvania  at  January  term,  1795,  in  the  case  of  the  Le^see 

qf  Cheesman  v.  Abraham  Witt^  and  the  court  then  held  that 

the  devise  over  did  not  take  efTect.     They  decided  "that  the 
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remainders  over  could  only  take  place  on  the  happening  of 
both  contingencies, — the  grandchildren  who  were  the  primary 
devisees  dying  under  age  and  without  issue.''  1  Teates 
(Pa.),  411. 

A  decision  thus  made,  and  which  seems  to  have  been 
acquiesced  in  for  more  than  half  a  century,  within  which  time 
the  property  by  descent  or  otherwise  must  have  passed 
through  the  hands  of  persons  who  belonged  to  two  or  three 
generations,  and  which  has  necessarily  become  a  rule  of  prop- 
erty, would  seem  to  close  all  litigation  under  the  will.  But 
if  the  question  remained  open  and  unaffected  by  the  lapse  of 
time,  the  change  of  owners,  and  the  great  increase  of  value 
in  the  property,  we  should  have  difficulty  in  coming  to  any 
other  decision  than  the  one  above  stated. 

We  assent  to  the  rule,  that,  in  construing  a  will,  the  inten- 
tion of  the  testator  must  govern.  And  that  intention  is  to 
be  ascertained  from  the  whole  instrument.  If  the  intent  of 
the  testator  be  apparent,  effect  will  be  given  to  it,  though  he 
may  have  used  inappropriate  terms  to  attain  his  object.  Under 
such  cii'cumstances,  the  conjunctive  ^^  and ''  may  be  read  as 
the  disjunctive  "or,"  or  the  disjunctive  may  be  changed  r«o7Q 
into  the  conjunctive.  *But  this  latitude  of  construe-  ^ 
tion  is  never  exercised  where  the  language  of  the  will  is 
explicit,  and  the  intent  of  the  testator  is  not  doubtful.  In 
such  a  case,  the  import  of  the  words  used  must  be  taken. 

In  the  fore  part  of  the  will,  specific  devises  are  made  of  real 
property  to  his  two  grandchildren  by  the  testator,  and  when 
"  they  shall  come  of  age  "  he  directs  his  executors  to  sell  a 
certain  lot  and  divide  the  proceeds  between  them ;  and  cer- 
tain other  pecuniary  legacies  are  given  to  them  to  be  paid  at 
the  same  time ;  also,  they  are  declared  to  be  the  residuary 
legatees  of  the  testator.  The  condition  then  follows,  that 
"  if  both  my  grandchildren  shall  happen  to  die  under  age  and 
without  any  lawful  issue,  then  it  is  my  will  that,"  &c.  This 
devise  over  includes  the  personal  as  well  as  the  real  estate 
devised. 

That  the  testator  intended  to  give  the  property  devised  to 
his  grandchildren  and  to  their  issue  is  clear,  and  from  this  it 
is  argued,  with  some  force,  that  he  intended  the  devise  over 
to  take  effect  on  the  contingency  that  they  should  die  without 
issue,  though  after  they  become  of  full  age.  To  effectuate 
this,  it  would  be  uecessar}*  to  change  the  word  "  and "  into 
**or,"  so  that  the  devise  over  should  read,  "if  both  my  grand- 
ehUdren  shall  happen  to  die  under  age,  or  without  any  law* 
fill  issue,"  &c. 

To  this  reading  is  opposed  the  explicit  language  of  the  tes- 

281 


SUPREME  COURT 


,  liniitB  the  condition  of  the  devise  over  to  the 
tator,  ^hicn  j^jijjidren  under  age  and  without  any  lawful 
death  ^*-^  ^wo  events  must  happen,  as  constituting  the 
issue.  These  ^y^J^  ^y^^  devise  was  to  take  effect.  The 
contingency  o  jj^j^j^  ^^^  the  intention  of  the  testator  so 
lanyiag®^  .^  ^ould  seem  he  could  not  have  been  mis- 
obvious,  tna  ^^^  thing  in  any  part  of  the  will  to  control 
tftKen*  A 

this  '*°8?i*^-^rtifio  devises  to  his  grandchildren  and  to  their 
From  tne  spoui**     ^^^  :^4.^^4^:^^  ;«  i^^fr^^^^A  ;^  ^».^^-:«^«  +^ 

issue  by 

the  l«ng»«f  r^^rr 

'^?'-nJd  bvX  tenor  of  the  will. 

sustained  ^^  ^^^  legacies  to  the  grandchildren  were  money,  to 

^^^H^when  they  became  of  full  ap.     These,  as  well  as  the 

be  pft*^       ^gj^  devised  over  "  on  their  death  under  age  and 

real  ^^Ys^yrftd  issue."   Now  is  this  devise  consistent  with  the 

vrithout        ^^^^  .^  ^^  ^  ^^^  effect  at  any  future  period, 

suppofl'^^^^^^  on  the  death  of  the  grandchildren  ?    They 

'^^^^to  receive  their  legacies,  and  the  real  estate  devised  to 

^^^  when  of  age ;  and  they  had  a  right  to  use  their  property, 

them,         especially  their  pecuniary  legacies,  as  their  conve- 

*274]  nience  might  require.     *The  testator  could  not  have 

ded  to  devise  over  property  thus  received  and  necessarily 

''^^"nriated.     He   did  not  intend  to  withhold  from  these 

*?^dien,  the  objects  of  his  regard  and  of  his  bounty,  during 

v!     lives,  the  use  of  the  property  he  gave  them.  The  nature 

f  This  devise  goes  strongly  to  show  that  the  testator  intended 

•     hould  take  effect  "  on  the  death  of  the  grandchildren 

ilfore  they  became  of  age,  having  no  lawful  issue." 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Order. 

This  oause  came  on  to  be  heard  on  the  transcript  of  the 
reoord  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  and  was  argued  by  counsel. 
Oa  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
uy  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
thJB  oause  be,  and  the  same  is  hereby,  affirmed,  with  costB. 
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Jonathan  M.  Rbisd,  Plaintiff  in  brrob,  v.  The  Propbib. 
TORS  OF  Looks  and  Canals  on  Mbrrimag  Riveb, 
Dbfbndants. 

It  is  the  duty  of  the  court  to  give  a  construction  to  a  deed  so  far  as  the  fnten- 
tion  of  the  parties  can  be  elicited  therefrom ;  but  the  doubt  in  the  application 
of  the  de8<^ptiTe  portion  of  a  deed  to  external  objects  usually  arises  from 
what  is  called  a  latent  ambiguity,  which  has  its  origin  in  parol  testimony 
and  most  necessarily  be  solved  in  the  same  way.  It  therefore,  in  such  cases, 
becomes  a  question  to  be  decided  by  a  jury,  what  was  the  intention  of  the 
parties  to  a  deed.^ 

Therefore,  there  was  no  error  in  the  following  instructions  given  by  the  court 
to  the  jury,  viz. : — ''  That  if  the  jury  believed  from  the  evidence,  looking 
to  the  monuments,  length  of  lines  and  quantities,  actual  occupation,  Ac, 
that  it  was  more  probable  that  the  parties  to  the  mortgage  intended  to  include 
therein  the  demanded  premises  than  otherwise,  they  should  return  their 
verdict  for  the  tenants." 

Where  a  claim  to  land  was  maintained  upon  an  uninterrupted  possession  of 
forty  years,  the  death  of  the  original  holder  and  subsequent  reception  of 
rent  by  his  widow,  did  not  break  the  continuity  of  possesnon.  She  It  liable 
to  account  for  the  rent  to  the  heirs. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  state  of  Massachusetts. 

It  was  a  suit  brought  by  Reed,  a  citizen  of  Michigan, 
against  an  incorporated  company,  called  ^^  The  Proprietors  of 
Locks  and  Canals  on  Menimac  River,"  in  a  plea  of  land, 
wherein  the  said  Reed  demanded  against  the  proprietors  a 
certain  piece  or  parcel  of  land  in  the  city  of  Lowell  and  state 
(if  Massachusetts,  containing  seven  acres  and  one  hundred 
uud  forty-two  and  a  quarter  square  rods. 

*The  state  of  the  case  was  this:  [•275 

It  was  admitted  that  the  demanded  premises  were 
part  of  the  farm  of  Thomas  Fletcher,  who  died  seized  thereof 
in  1771,  leaving  a  widow  and  two  daughters,  Rebecca  and 
Joanna. 

Thomas  Flktohkb. 

r ' 1 

RSBaOOA—JACOB  KiTTBBDeK.  JOANlTA—BKrJAlOH  MkLVIH . 

In  1778,  Rebecca  married  Doctor  Jacob  Kittredge,  and 
removed  to  Brookfield,  Worcester  County,  Mass.,  where  they 
lived  and  died,  he  in  the  summer  of  1818,  and  she  in  Septem- 
ber, 1818,  —  leaving  eight  children  and  the  heirs  of  two 


>  DiBTnreniBHXD.  Boardman  et  oL    173.    Cited.  ParkfnBon  v.  McQwdd^ 
f .  Lake  Shore,  Sc,  By.  Co,,  84  N.  T.,    54  Wis.,  47& 
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deceased  children  as  their  heirs  at  law,  and  under  them  the 
tenants  claim  to  derive  their  title. 

In  1777,  Joanna  married  Benjamin  Melvin,  senior,  who 
removed  home  upon  the  farm.  She  died  in  September,  1826, 
and  he  died  in  April,  1880,  leaving  seven  children,  as  their 
heirs  at  law,  under  whom  the  plaintiff  claims  to  derive 
his  title. 

On  the  27th  of  April,  1782,  two  transactions  occurred  which 
were  the  source  of  this  dispute.  Kittredge  and  wife  conveyed 
to  Melvin  one  half  of  130  acres  (which  appeared  to  be  the 
paternal  estate),  for  the  consideration  of  ^800.  In  order  to 
secure  the  payment  of  this  ^300,  Melvin  (who  now  owned 
one  half  by  virtue  of  the  deed  just  mentioned,  and  the  other 
half  in  right  of  his  wife)  united  with  his  wife  in  executing 
upon  the  same  day  to  Kittredge  a  mortgage  of  a  part  of  the 
land  which  is  thus  described,  viz. : — "  A  certain  tract  or  parcel 
of  land,  lying  and  being  in  Chelmsford,  in  Chelmsford  Neck, 
so  called,  in  said  county  of  Middlesex,  containing  by  estimation 
one  hundred  acres,  be  the  same  more  or  less,  lying  altogether 
in  one  piece,  without  any  division,  except  only  one  county 
bridle  road,  which  runs  through  the  northerly  part  of  said 
farm  or  tract  of  land,  and  being  a  part  of  the  real  estate  of 
Mr.  Thomas  Fletcher,  late  of  said  Chelmsford,  deceased; 
together  with  all  the  buildings  of  every  kind,  and  all  the 
privileges,  appurtenances,  and  commodities  thereunto  belong- 
ing, or  in  any  wise  appertaining. 

The  great  question  in  the  case  was,  whether  or  not  this 
mortgage  included  the  demanded  premises.  On  the  part  of 
the  plaintiff  in  error,  who  claimed  under  Melvin,  it  was  con- 
tended that  it  did  not,  and  that  of  course  the  residuum 
belonged  to  Melvin. 

On  the  part  of  the  tenants,  it  was  contended  that  the  mort- 

Ege  included   them,  and  if  so,  that  the  estate  afterwards 
cam^*  absolute  in  Kittredge. 
•2761       *^"  1789,  Kittredge  entered  upon  the  proper^  mort- 
gaged,  for  condition  broken,  and  on  the  17th  of  April, 
1789,  leased  the  property  to  Melvin  for  one  year,  and  on  the 
17th  of  April,  1793,  renewed  the  lease  for  a  year. 

In  1794,  Kittredge  brought  an  action  against  Melvin  to 
recover  the  premises,  in  which  suit  judgment  was  rendered  by 
the  Supreme  Judicial  Court  of  Massachusetts  in  favor  of  the 
plaintiff,  and  an  habere  faciai  possessionem  issued  on  the  19tb 
of  April,  1796. 

It  is  not  necessary  to  state  the  vast  number  of  leases  and 
deeds,  and  other  evidence,  introduced  into  the  cause  by  both 
eidefc,  to  show  that  the  nioitgaire  did  oi-  did  not  include  the 
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demanded  premises ;  because  it  will  be  perceived,  by  referring 
to  the  opinion  of  this  court,  that  they  considered  the  question 
to  be  one  appropriately  falling  within  the  province  of  a  jury, 
and  not  one  of  construction  of  a  deed  to  be  settled  by  the 
court. 

The  tenants  also  took  defence  upon  another  ground,  namely, 
that  if  the  demanded  premises  were  not  included  in  the  mort- 
gage of  Melvin  and  his  wife,  dated  April  27th,  1782,  nor  in 
the  leases  of  1789  and  1793,  from  Kittredge  to  Melvin,  nor  in 
the  judj^ment  of  Kittredge  against  Melvin  of  1796,  yet  the 
entry  of  Kittredge  in  1796,  and  his  ejectment  of  Melvin,  his 
wife  and  family,  operated  as  a  disseizin  of  Melvin  and  his  wife, 
and  that,  from  the  continued  possession  of  Kittredge  and  his 
lessees,  and  their  occupation  and  improvement  of  the  de- 
manded premises  as  a  part  of  the  Cheever  Farm,  and  from  the 
fact  that  every  successive  grantee  occupied  and  improved 
them  in  the  same  manner,  they  would  pass  by  the  description 
contained  in  any  of  the  deeds  from  the  Kittredge  heirs,  or  any 
of  the  subsequent  deeds  under  which  the  tenants  claim,  and 
the  heirs  of  both  Kittredge  and  Melvin,  and  their  wives, 
would  be  barred. 

The  title  of  those  claiming  under  Melvin  (as  Reed,  the 
present  plaintiff  in  error,  is  already  stated  to  have  done)  was 
brought  formerly  before  the  Massachusetts  courts,  as  appeared 
by  the  following  agreement,  which  was  filed  in  the  cause : — 

*'*'  It  is  also  admitted  by  the  tenants,  that  the  heirs  of  Benja- 
min and  Joanna  Melvin  entered  into  the  demanded  premises 
in  July,  A.  D.,  1832,  claiming  the  same ;  and  in  May,  A  D., 
1888,  commenced  writs  of  entry  upon  their  own  seizin  for  the 
recovery  of  the  same ;  and  that  they  prosecuted  the  same  suits 
until  the  April  term  of  the  Supreme  Judicial  Court,  Middlesex 
county,  A.  D.,  1836,  when  they  became  nonsuit;  and  there- 
upon commenced  a  writ  of  right,  in  which  they  joined,  and 
Jrosecuted  the  same  until  the  October  term,  Supreme 
udioial  Court,  1836,  *when  Rufus  Melvin,  one  of  the  [*277 
heirs,  executed  a  release  of  said  action  to  the  tenant. 

(Signed,)  John  P.  Robinson, 

"  October  Blst,  1846.  Attorney  for  the  Tenants'' 

In  October,  1846,  the  cause  came  on  for  trial  in  the  Circuit 
Court,  when  the  jury  found  a  verdict  for  the  tenants.  The 
court,  however,  gave  certain  instructions  to  the  jury,  whieh 
were  excepted  to,  and  are  thus  stated  in  the  record. 

**Upon   this  evidence  the   court  gave  full  instructioDs  to 
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the  jury ;  and  among  them  the  demandant  excepts  to  fiie 
following : — 

**  Ist.  That  if  they  believed,  from  the  evidence,  looking  to 
the  monuments,  length  of  lines,  and  quantities,  actual  occu- 
pation, &c.,  that  it  was  more  probable  the  parties  to  the  mort- 
gage of  1782  intended  to  iQclude  therein  the  demanded 
premises  than  otherwise,  they  should  return  their  verdict  for 
the  tenants. 

"  2d.  That  the  verdict  of  a  former  jury  introduced  by  the 
ticnants  was  not  evidence  to  control  this  case  or  the  issue. 

"8d.  But  if  they  should  believe  the  testimony  of  James 
Melvin,  that  Doctor  Jacob  Eittredge  pointed  out  on  the  land 
of  his  father  certain  monuments  as  the  southern  boundary  of 
his  mortgage,  it  would  be  strong  evidence  that  the  parties  to 
the  mortgage  intended  originally  to  limit  the  mortgage  to  the 
line  from  these  monuments;  and  that  this  evidence  was 
strengthened  and  supported  by  the  other  testimony  concern- 
ing the  boundary  south  on  Jonathan  Williams. 

^*  4th.  That  if  the  tenants  under  their  respective  leases  from 
Eittredge  occupied  and  cultivated  to  the  Tyler  line,  in  such  a 
manner  as  the  owners  of  such  land  would  ordinarily  occupy 
and  cultivate,  and  such  an  occupation  had  continued  for  the 
period  of  thirty  years,  it  would  constitute  such  an  adverse 
possession  as  would  bar  the  demandant's  right  to  recover. 

^*  5th.  That  the  possession  of  the  premises  by  said  lessees, 
under  the  lease,  was  the  possession  of  Eittredge,  the  lessor, 
and  his  heirs,  he  claiming  to  have  a  deed  which  included 
them,  and  having  turned  Melvin  out  of  possession ;  if  it  was 
of  such  a  character  as  amounted  to  a  disseizin,  it  would  in  law 
enure  to  the  benefit  of  Eittredge  and  his  heirs,  and  would  be 
the  disseizin  and  adverse  possession  of  the  lessor. 

"6th.  That  if  the  possession  of  Cheever  and  Thissell,  in 
1796,  under  Eittredge,  included  the  demanded  premises,  and 
the  same  possession  had  been  continued  by  the  subsequent 
lessees,  as  the  evidence  tended  to  show  it  had  been,  down  to 
*2781  ^^^  ei^try  of  the  heirs  of  Melvin  and  wife,  in  1882,  it 
-I  constituted  *in  law  such  a  continuity  of  possession  as 
would  bar  the  demandant's  right  to  recover. 

"  7th.  That  there  was  evidence,  not  contradicted,  of  a  claim 
to  the  premises,  by  Mrs.  Eittredge,  after  the  death  of  her  hus- 
band, and  of  rents  being  paid  to  her ;  but  if  Mrs.  Eittredge, 
after  the  death  of  her  husband,  forgetting  she  had  signed  the 
original  deed,  claimed  said  premises,  and  received  the  rent 
therefor  by  mistake,  till  the  heirs  or  their  guardians  discovered 
she  had  signed  the  deed,  and  the  rents  were  then  settled  with 
them,  the  continuity  of  adverse  possession  would  not  thereby 
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be  disturbed ;  but  there  was  no  evidence  of  those  rents  which 
were  paid  to  Mrs.  Eittredge  going  to  the  heirs,  or  being 
repaid  to  them,  except  what  is  to  be  inferred  from  her  will, 
and  the  tenants  recognizing  the  title  of  the  heirs  of  Eittredge 
after  the  widow's  death,  and  taking  deeds  of  them.  That,  on 
the  death  of  Eittredge,  his  rights  descended  to  his  heirs  at 
law,  some  of  whom  were  minors ;  that  they  became  entitled 
to  them,  and  the  rents  and  profits  paid  by  the  lessees ;  that  if 
the  tenants,  who  held  leases  from  Jacob  Eittredge,  and  entered 
under  them,  remained  in  possession  after  his  death,  they 
should  properly  in  law  be  regarded  as  tenants  holding  at  will, 
or  by  sufferance  of  or  under  his  heirs ;  and  if  the  tenants  saw 
fit,  for  any  part  of  the  time,  to  pay  rent  to  Mrs.  Eittredge,  the 
mother,  or  did  it  by  mistake,  and  afterwards  paid  it  to  the 
heirs,  or  their  guardians,  and  took  deeds  from  them,  such  pay- 
ments to  her  ought  not  to  impair  the  rights  of  the  heirs,  or 
those  claiming  under  them ;  but  the  whole  transaction  was 
evidence  to  be  weighed  by  the  jury  of  a  continued  occupation 
by  the  lessees  for  and  in  behalf  of  those  entitled  in  law  to  the 
rights  which  Eittredge  claimed  when  alive. 

*^  To  which  instructions  of  the  court,  given  as  aforesaid,  the 
said  plaintiff  at  the  trial  excepted,  and  prayed  this,  his  bill  of 
exceptions,  to  be  signed  and  sealed  by  tne  court.  All  which, 
being  found  true,  the  same  is  accordingly  signed  and  sealed. 

^^  In  testimony  whereof,  I  have  hereunto  set  my 

l^^AiMj  "Lbvi  Woodbuby, 

Ab$H  Jtutiee  qf  Supreme  Oourty 

Upon  these  exoeptions,  the  case  came  up  to  this  ooort. 

It  was  atgued  by  Mr.  Parker  and  Mr.  Jones^  for  the  plain- 
tiff in  error,  and  Mr.  Robinean  and  ifr.  Webeter^  for  the 
tenants. 

The  points  made  by  the  oounsel  for  the  plaintiff  in  error 
were  the  following : 

Ab  to  the  first  instruction.     That  the  presiding  judge  r«279 
eired  *in  submitting  the  question  of  the  extent  of  land  ^ 
embraced  in   the    mortgage  from  Melvin   and  wife  to  Dr. 
Eittredge,  to  the  juiy,  as  he  did. 

1.  Because  the  mortgage  and  deed  of  the  same  date  from 
Kittredge  and  wife  to  Melvin,  senior,  constituted  in  law  one 
transaction,  and  the  mortgage,  viewed  in  this  connection,  called 
for  some  limit  short  of  the  whole  land  described  in  the  deed 
from  Eittredge  and  wife,  which  fact  the  tenants  were  estopped 
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to  deny ;  and  if  the  jury  were  satisfied  that  the  town  bridle- 
road  existed  at  the  date  of  the  transaction,  at  the  place  con- 
tended for  by  the  plaintiff,  and  that  it  constitnted  as  mach  of 
a  division  as  the  bridle-road  expressly  accepted  by  the  parties 
as  making  a  division, — ^the  evidence  showing  no  other  division 
answering  the  call  of  the  mortgage, — ^the  town  bridle-road 
became  me  southern  boundary  of  the  mortgage  by  intend- 
ment of  law  and  legal  construction,  and  the  jury  were  bound 
to  find  it  so;  and  the  presiding  judge  should  so  have  instructed 
them,  instead  of  leaving  to  their  decision  the  meaning  of  the 
langui^e  of  the  mortgage. 

2.  Because,  if  the  jury  believed  the  testimony  of  James 
Melvin, — ^viz.,  "  That  his  father  and  Dr.  Kittredge,  just  before 
the  making  of  the  first  lease  between  them,  went  upon  the 
land  and  established  the  stake  and  stones  and  black  oak 
stump  with  stones  on  it,  at  the  place  testified  to  by  him  as  the 
southern  boundary  of  the  land  claimed  by  Kittredge," — then 
this  fact,  with  the  subsequent  indentures  of  leases  between 
them,  recognizing  these  monuments  and  the  Williams  land  as 
the  southern  boundary  of  the  land  claimed  by  Kittredge,  and 
the  writ  and  judgment  thereon,  with  the  solemn  and  repeated 
recitals  and  statements  contained  in  them,  the  admission  of 
the  tenants  that  the  Williams  land  extended  as  far  north  as 
these  monuments,  and  included  the  demanded  premises,  and 
the  fact  that  Melvin  subsequently,  in  November,  1794,  repur- 
chased the  demanded  premises  of  Williams  for  a  valuable  con- 
sideration, constitute  in  law  a  conclusive  presumption,  against 
Kittredge  and  all  claiming  under  him,  of  the  extent  of  the 
land  then  owned  by  Kittredge,  aud  that  both  Kittredge  and 
all  claiming  under  him  were  thereby  estopped  to  say  that 
Kittredge  at  that  time  owned  the  demanded  premises,  or  that 
his  mortgage  included  them.  And  the  presiding  judge  should 
have  so  instructed  the  jury  on  the  evidence. 

8.  Because  the  law  gives  a  preference  to  actual  monuments, 
over  length  of  lines,  quantities,  &c. ;  and  the  presiding  judge 
ought  to  have  so  instructed  the  jury. 

4.  The  burden  being  upon  the  tenants  to  satisfy  the  jury 
♦2801  **^**  *^®  mortgage  from  Melvin  and  wife  to  Kittredge 
-I  included  the  demanded  premises,  the  instruction  of  the 
presiding  judge, — "  That  if,  from  the  evidence,  looking  to 
monuments,  length  of  lines,  quantities,  actual  occupation, 
&c.,  the  jury  should  believe  that  it  was  more  probable  that  the 
parties  to  the  mortgage  of  1782  intended  to  include  therein  the 
demanded  premises  than  otherwise,  they  should  return  their 
verdict  for  the  tenants," — was  wrong,  and  did  not  in  law 
satisfy  the  burden  of  proof  resting  upon  the  tenantSt 
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To  Point  No.  1 : — Levy  v.  Gadsby^  3  Cranch.,  180 ;  MsOay 
V.  Lightner,  2  Watts  (Pa.),  847;  Wehh  v.  Dwar,  8  Binn. 
(Pa.)  887 ;  Dennison  v.  Wertz,  7  Serg.  &  R.  (Pa.),  872 ;  Roth 
V.  mtter,  15  Id.,  100 ;  4  Id.,  279 ;  Fowle  v.  Bigelow,  10  Mass., 
884 ;  Adams  v.  Betz,  1  Watts  (Pa.),  426 ;  Poage  v.  Bell,  8 
Rand.  ( Va.),  586 ;  Doe  v.  Paine,  4  Hawks.  (N.  C.)  64 ;  Ooch- 
rell  V.  McQuin,  4  Mon.  (Ky.),  69;  Hurley  v.  Morgan,  1  Dev. 
&  B.  (N.  C.),  425 ;  Waterman  v.  Johnson,  13  Pick.  (Mass.), 
261 ;  Peyton  v.  Dixon,  Peck  (Tenn.),  148 ;  JSTar^  v.  JbAtMon, 
6  Ohio,  87 ;  Huing  v.  Bank  of  United  States,  11  Wheat.,  59 ; 
Cherry  v.  Slade,  3  Murphy  (N.  C),  82 ;   Carroll  v.  Norwood, 

5  Har.  &  J.  (Md.),  168 ;  Penington  v.  Bordley,  4  Id.,  458. 
To  Point  Imo.  2,  under  the  first  instruction,  we  cite  the  fol- 
lowing authorities: — Boyd  v.  Graves,  4  Wheat.,  518;  Com- 
monwealth V.  PejepsciUt  Proprietors,  10  Mass.,  165 ;  Houston 
V.  Mathews,  1  Yerg.  (Tenn.),  116 ;  Wilson  v.  Hudson,  8  Id., 
398 ;  1  U.  S.  Dig.  by  Met.  &  Perkins,  474 ;  Carroll  v.  Nor- 
wood, 5  Har.  &  J.  (Md.),  163 ;  Smith  v.  Murphy,  1  Tayl. 
(N.  C),  803 ;  Penington  v.  Bordley,  4  Har.  &  J.  (Md.),  457 ; 
Bates  V.  Tymason,  13  Wend.  (N.  Y.),  300 ;  Flagg  v.  TAwr^^on, 
13  Pick.  (Mass.),  146;  Cherry  v.  *SZarftf,  3  Murph.  (N.  C),  82; 
Clark  V.  Munyan,  22  Pick.  (Mass.),  410 ;  Slater  v.  ^t^^«on, 
1  Met.  (Mass.),  460;  Crosby  v.  Parker,  4  Mass.,  110;  Houston 
V.  Pillow,  1  Yerg.  (Tenn.),  481;  2>avt«  v.  Smith,  Id.,  496; 
1  Greenl.  on  Ev.,  18,  19,  26,  26 ;  4  Stark,  on  Ev.,  80 ;  Braman 
V.  Taylor,  2  Ad.  &  Ell.,  278,  289,  291 ;  Loinson  v.  Tremere, 
1  Id.,  792;  Peletreau  v.  Jackson,  11  Wend.  (N.  Y.),  117; 
4  Kent  Com.,  261,  n ;  Carver  v.  Jackson,  4  Pet.,  88 ;  Shelly 
V.  TFW^At,  Willes,  9 ;  CVan«  v.  Morris,  6  Pet.,  698 ;  iSfcowe  v. 
Wyse,  7  Conn.,  214;  McDonald  v.  jfiTm^,  Cox,  482;  Henriek 
V.  Johnson,  11  Mete.  (Mass.),  26;  Willison  v.  IFatAnW,  8  Pet., 
48 ;  Oenn  v.  Brewer,  Cox,  182 ;  Kinsell  v.  Daggett,  2  Fairf. 
(Me.),  809 ;  2>«tt;«y  v.  Bordwell,  9  Wend.  (N.  Y.),  66 ;  Parker 
V.  Smith,  17  Mass.,  413;  Gerrish  v.  Bearce,  11  Id.,  198; 
Jackson  v.  Hasbrook,  8  Johns.  (N.  Y.),  881 ;  ^(Ja^na  v.  Barnes, 
17  Mass.,  365 ;  Howard  v.  Mitchel,  14  Id.,  241 ;  Sheltan  v. 
^fc(>a;,  11  Conn.,  290 ;  ifoa^g  v.  iSerod^,  8  Wils.,  269 ;  Poole  v. 
i'fe^^r,  11  Pet.,  209 ;  Boot  v.  Crock,  7  Pa.  St.,  878 ;  Fitch  v. 
Baldwin,  17  Johns.  (N.  Y.),  161;    Singleton  y.   Whitesides^ 

6  Yerg.  (Tenn).,  18. 


*And  to  the  point  that,  as  the  tenants  now  hold 


[*281 


under  and  are  privy  in  estate  with  all  the  parties  who 
established  the  boundary  and  dividing  line  as  aforesaid,  they 
are  estopped  to  deny  the  line  so  established  by  the  respective 
parties,  the  following: — Cox,  431;  6  How.,  88;  2  Murph. 
(N.  C),  261 ;  2  Serg.  &  R.  (Pa.),  44. 
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To  point  No.  8^  ander  the  first  instruotion,  we  cite  Graham 
on  New  Trial,  278,  and  cases  there  cited. 

To  point  No.  4,  under  the  same  instruction,  1  Greenl.  on 
Ey.^  4 ;  1  Stark,  on  Ey.,  14 ;  Jackson  on  Real  Actions,  157, 161. 

Aa  r^ards  the  second  instruction.  The  presiding  judge 
wtedy  because  the  verdict  of  a  former  jury  introduced  by  t£e 
tenants  was  evidence  to  control  this  case  and  the  issue. 

We  contend  that  the  verdict  of  a  former  jury  put  in  by  the 
tenants,  rendered  against  them  in  favor  of  a  party  under  whom 
the  present  demandant  claims,  is  evidence  for  the  demandant 
in  the  present  case ;  as  it  appears  &om  the  record,  also  put  in 
by  them,  affirmatively,  that  such  verdict  was  in  all  respects 
conformable  to  law.  Such  verdict  is  competent  evidence.  See 
Faier  V.  Milliner,  2  Johns.  (N.  Y.),  181 ;  4  Com.  Dig.,  89 ; 
OhUram  v.  Morewood,  8  East,  446. 

It  is  equivalent  to  an  award  of  arbitrators  upon  a  submis- 
sion by  the  parties  under  a  rule  of  court,  which  concludes  the 
parties,  and  all  claiming  under  them,  by  estoppel,  as  to  boun- 
dary at  least.  Q-oodridge  v.  DubIAti,  5  Mete.  (Mass.),  868; 
SheUon  V.  Alcox,  11  Conn.,  240,  and  the  cases  there  cited. 

That  it  inures  to  the  present  demandant.  Carver  v.  JtMekson, 
4  Pet.,  88 ;  Somes  v.  Skinner,  8  Pick.  (Mass.),  52. 

As  regards  the  third  instruction.  The  demandant  contends 
it  was  wrong,  because,  if  the  jury  believed  the  testimony  of 
James  Melvin,  then  the  monuments  established  by  his  father 
and  Dr.  Kittredge,  with  the  Williams  land,  there  being  no 
evidence  of  any  others  answering  the  calls  in  the  subsequent 
leases,  writ,  and  judgment,  were  to  be  regarded  by  them  as 
the  southern  line  of  the  land  embraced  in  the  lease,  writ,  and 
judgment ;  and  by  the  solemn  recitals  and  statements  made 
in  them  by  Kittredge,  the  admission  of  the  tenants  that  the 
Williams  land  included  the  demanded  premises,  and  the  sub- 
sequent repurchase  of  Williams  by  Melvin  of  the  demanded 
premises,  with  the  balance  of  the  Williams  lot,  which  the 
tenants  now  claim,  and  hold  under  that  purchase,  both  Kit- 
tredge and  all  claiming  under  him  were  concluded  and 
estopped  to  say  that  Kittredge  at  the  time  of  these  transac- 
tiona  owned  any  of  the  land  recited  and  recognized  in  said 
*2S21  ^®^®^  writ,  and  judgment  as  belonging  to  Jonathan 
J  Williams,  and  which  lies  immediately  *south  of  the 
monuments  aforesaid,  or  that  his  mortgage  originally  included 
it,  and  if  it  had,  the  fact  was  immaterial. 

See  oases  cited  to  the  first  and  second  points  under  the  first 
lutruction. 

But  the  tenants  contend  further,  that,  if  the  mortgage  from 
Melvin  and  wife  does  hot  include  the  demanded  premises, 
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tiiey  haye  acquired  a  title  thereto  by  disseizin  and  the  statute 
ot  limitations ;  that  they  and  those  under  whom  they  claim 
have  had  the  actual,  open,  notorious,  and  exclusiTe  possession 
of  the  demanded  premises  under  claim  of  title,  with  such  legal 
privity  of  title  between  the  successive  occupants  as  will  con- 
stitute a  bar. 

This  position  the  demandant  denies,  and  contends  that  the 
evidence,  all  of  which  touching  this  point  appears  upon  the 
record,  is  entirely  insufficient  m  law  to  constitute  such  a  dis- 
seizin as  to  bar.  (The  counsel  then  went  into  an  examina- 
tioD  of  the  evidence.) 

As  regards  the  fourth  instruction.  The  demandant  will 
contend  it  was  wrong, — ^1.  Because  the  question  submitted  to 
the  jury  to  decide  necessarily  involved  a  construction  of  the 
leases,  which  was  matter  of  law,  and  should  have  been  deter- 
mined by  the  court.  2.  Because  such  an  occupation  by  the 
tenants,  under  their  respective  leases  from  Kit^edge  for  the 
space  of  thirty  years,  would  not  necessarily  constitute  a  bar 
to  the  demandant's  right  to  recover  in  this  case,  even  if  a  suffi- 
cient legal  continuity  of  title  in  the  lessors  had  been  shown, 
especially  the  moiety  derived  from  Mrs.  Melvin,  she  having 
been  under  coverture.  8.  Because  there  was  no  sufficient 
legal  continuity  of  title  shown  to  have  existed  in  the  lessors, 
through  whom  the  tenants  claim  to  derive  their  title,  and 
because  it  assumed  the  existence  of  facts  which  the  whole 
evidence  in  the  case  expressly  negatived,  was  foreim  and  did 
not  conform  to  the  evidence  in  the  case,  and  tended  to  mis- 
lead the  jury. 

As  regards  the  fifth  instruction.  The  demandant  contends 
it  was  wrong,  because  the  presiding  judge  assumed  to  tell  the 
jury,  ^^  that  Kittredge  claimed  to  have  a  deed  which  included 
the  demanded  premises,  and  had  turned  Melvin  out  of  posses- 
sion," of  which  facts  there  was  no  evidence,  but  evidence 
showing  directly  the  reverse ;  and  that  if  there  had  been  any 
evidence  tending  to  show  these  facts,  it  was  for  the  jury  to 
pass  upon ;  and  that,  without  the  existence  of  these  facts,  the 
possession  of  the  demanded  premises  by  the  lessees  under  the 
lease  was  not  the  possession  of  Kittredge  or  his  heirs,  so  as  to 
constitute  them  disseizors  except  at  the  election  of  the  true 
owner.  And  that  even  if  these  facts  had  been  shown  to  have 
existed,  they  would  not  have  operated  a  disseizin  of  r»ooo 
Mrs.  Melvin  *during  her  coverture.  And  because  the  ^ 
court  left  it  to  the  jury  to  decide  what  facts  constitute  in  law 
a  disseizin. 

As  regards  the  sixth  instruction.  The  demandant  contends 
it  was  wrong, — 1.   Because  the  question  submitted  to  the 
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decision  of  the  jury  involved  a  construction  of  the  written 
leases,  which  was  matter  of  law,  to  be  determined  bj  the 
court.  2.  Because  the  evidence  did  not  tend  to  show  that 
the  same  possession,  or  any  possession,  possessing  the  same 
legal  elements,  or  having  the  same  legal  effect,  had  been  con- 
tinued by  the  subsequent  lessees,  down  to  the  entry  of  the 
heirs  of  Melvin  and  wife  in  1882,  or  for  any  time  sufficient  to 
bar,  and  would  not  constitute  in  law  such  a  continuity  of  pos- 
session as  would  bar  the  demandant's  right  to  recover.  8.  Be- 
cause the  question  of  legal  continuity  of  title  and  possession 
submitted  to  the  jury  to  decide  was  matter  of  law,  and  should 
have  been  decided  by  the  court. 

As  regards  the  seventh  instruction.  The  demandant  con- 
tends it  was  wrong, — 1.  Because  there  was  no  evidence  in  the 
case  from  which  the  jury  could  properly  infer  the  fact  that  Mrs. 
Kittredge  ever  settled  with  the  heirs  of  Dr.  Eittredge  for,  or 
paid,  the  rents  which  she  had  received  from  the  tenant,  or 
that  the  tenant  repaid  the  rents  to  the  heirs. 

2.  Because  the  possession  and  claim  of  Mrs.  Eittredge,  the 
widow,  whether  under  a  mistake  or  not,  and  express  disclaimer 
on  the  part  of  the  heirs,  as  disclosed  by  the  evidence,  which 
was  uncontradicted,  did  interrupt  and  disturb  the  continuity 
of  adverse  possession,  if  any  existed  before. 

8.  Because  the  evidence  shows  that  the  last  written  lease 
from  Kittredge  to  Cheever,  the  tenant,  terminated  in  April, 
1812,  more  than  a  year  before  Kittredge  died,  and  if  Cheever 
was  tenant  at  all  to  Kittredge  of  the  demanded  premises, 
which  the  plaintiff  denies,  it  was  only  a  tenancy  at  will,  which 
terminated  by  the  death  of  Kittredge  in  1818,  and  Cheever's 
remaining  in  possession  afterwards,  under  the  claim  of  the 
widow,  and  paying  the  rent  to  her, — ^the  heirs  of  Kittredge, 
as  appears,  expressly  disclaiming  any  title, — would  not,  against 
their  wish  and  consent,  make  Cheever  tenant  at  will  or  suf- 
ferance to  them,  or  establish  any  other  relation  which  should 
involuntarily  enforce  on  the  innocent  heirs  the  character  of 
wrong-doers  and  disseizors,  and  that  the  law  would  not  properly 
regard  them  as  such. 

4.  Because  the  whole  transaction  of  the  widow's  claim  and 
receipt  of  the  rent,  and  express  disclaimer  on  the  part  of  the 
heirs,  as  shown  by  the  evidence,  was   not  evidence,  to  be 

♦2841  ^®^8^®^  '^y  ^^®  J"*T'  ^f  *  continued  occupation  by  the 
^  lessees  *for  and  in  behalf  of  those  entitled  by  law  to 
the  rights  which  Kittredge  claimed  when  alive. 

The  demandant  will  further  contend  that  the  instructionB 
aforesaid  were  unwarranted  by  the  evidence,  and  misled  the 
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jury,  and  that  their  verdict  was  against  law  and  the  evidence 
in  the  case,  doing  great  injustice  to  the  plaintiff. 

To  the  second  ground  of  the  tenant's  defence,  the  plaintiff 
cites  in  support  of  his  exceptions  to  the  fourth,  fifth,  sixth, 
and  seventh  instructions,  the  following  authorities : — 

To  the  point  of  submitting  the  construction  of  the  leases  to 
the  jury.  Commonwealth  v.  Porter^  10  Mete.  (Mass.),  263, 
Graham  on  New  Trial,  288;  MsOormick  v.  Sisson^  7  Cow. 
(N.  Y.),  715 ;  Pangbom  v.  Bull,  1  Wend.  (N.  Y.),  846 ;  BHU 
et  vox  V.  TateB,  8  Taunt.,  182 ;  and  cases  cited  to  point  No.  1, 
under  the  first  instruction. 

What  constitutes  an  actual  ouster  and  disseizin,  so  that  the 
statute  begins  to  run  ?  Mass.  Stat.  1786,  ch.  18,  §  4 ;  Mass. 
Rev.  Stat.,  ch.  119,  §  3 ;  2  Greenl.  Ev.,  §  430 ;  Taylor  v.  Hord, 
1  Burr.,  60;  Cowp.,  689;  Jenritt  v.  Weave,  3  Price,  575 ;  4  Kent 
Com.  (1st  ed.),  482,  489 ;  Proprietors  of  Kennebec  Purchase 
V.  Springer,  4  Mass.,  416 ;  Same  v.  Laboree,  2  Me.,  275 ;  Little 
V.  Libby,  Id.,  242 ;  Same  v.  Megquire,  Id.,  176 ;  Norcross  v. 
Widgery,  2  Mass.,  506 ;  Oobum  v.  Hollis,  3  Mete.  (Mass.), 
125 ;  Bates  v.  Nbreross,  14  Pick.  (Mass.),  224 ;  Prescott  v. 
Nevers,  4  Mason,  326 ;  Poignard  v.  Smith,  6  Pick.  (Mass.), 
172;  Brown  v.  G-ay,  8  Me.,  126;  Q-ale  v.  Butler,  3  Murph. 
(N.  C),  447 ;  Boss  v.  Gould,  5  Me.,  204 ;  Blood  v.  Wood, 
1  Mete.  (Mass.),  528 ;  1  Roll.,  663,  L.  27 ;  6  Com.  Dig.,  27, 
Seizin,  F.  4 ;  Stearns  on  Real  Actions,  6 ;  Ricord  v.  Williams, 

7  Wheat.,  107 ;  Blunden  v.  Baugh,  Cro.  Car.,  302 ;  Goodright 
v.  Forrester^  1  Taunt.,  578 ;  Doe  v.  Lynes,  3  Barn.  &  C,  388 ; 
Podgers  case,  9  Coke,  104 ;  5  Cow.  (N.  Y.),  874 ;  6  Johns. 
(N.Y.),  118. 

That  Melvin  had  acquired  a  life  estate  in  hi8*wife's  half, 
and  the  statute  would  begin  to  run  only  as  to  him.  2  Bl. 
Com.,  127;  Co.  Litt.,  670.  Melvin  v.  Locks  and  Canals^ 
16  Pick.  (Mass.),  137 ;  Babb  v.  Perley,  1  Me.,  6 ;  15  Pick. 
(Mass.),  23 ;  22  Id.,  565 ;  2  Cow.  (N.  Y.),  439. 

There  cannot  be  an  actual  ouster  of  the  reversion,  so  that 
the  statute  will  run  during  the  continuance  of  the  life  estate. 
Stearns  on  Real  Actions  (2d  ed.),  323 ;  1  Preston*s  Ab.,  266 ; 
Doe  V.  Elliot,  1  Barn.  &  Aid.,  86 ;  2  Kent.  Com.  (2d  ed.),  110; 
Tilson  V.  Thompson,  10  Pick.  (Mass.),  357 ;  Stevens  v.  Winship, 
1  Id.,  238 ;  Jackson  v.  Schoonmaker,  4  Johns.  (N.  Y.),  402 ; 
Jackson  v.  Johnson,  5  Cow.  (N.  Y.),  74 ;  Wallin^ord  v.  Hearl, 
15  Mass.,  472 ;   Wells  v.  Prince,  9  Id.,  508 ;  Jackson  v.  Sellicky 

8  Johns.  (N.  Y.),  262 ;  Starkie  on  Ev.,  886,  887 ;  Co.  Litt, 
89  a,  246  a,  246  b,  850  a,  351  a,  352  a,  356  b. 

*Tbat  there  must  be  a  legal  privity  of  title  between  r«2Q5 
Buocessive  occupants,  so  the  one  legally  euters  upon  his  '- 
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predecessor,  and  not  as  a  trespasser.  Angell  on  Limitation,  88 ; 
PoUs  V.  GKlhert,  8  0.  C.  R.,  476 ;  Ward  v.  Bartholomew^  6  Pick. 
(Mass.),  415;  Jackson  v.  Leonard^  9  Cow.  (N.  Y.),  664; 
Brandt  v.  Ogden^  1  Johns.  (N.  Y.),  156 ;  Doe  v.  Rall^  Dowl, 

6  Ry.,  38 ;  Sargeant  v.  Ballard^  9  Pick.  (Mass.),  251 ;  Allen 
Y.  Hblton^  20  Id.,  465 ;  Meltnn  y.  Locks  and  Canals^  6  Mete. 
(Mass.),  116  ;   Wade  v.  Lindsay^  6  Id.,  407. 

That  it  is  error  for  the  court  to  instruct  the  jury  that  they 
may  make  inferences  which  the  evidence  does  not  warrant. 
Graham  on  New  Trial,  271 ;  Harris  v.  Wilson^  7  Wend. 
(N.  Y.),  57 ;  Hollister  v.  Jojmson^  4  Id.,  689  ;  Levir^sworth  v. 
Fox,  2  Bay  (S.  0.),  520. 

That  on  Kittredge's  death  Cheever's  tenancy  ceased,  and  he 
became  tenant  at  sufferance.  Rising  y.  Stannard^  17  Mass., 
282 ;  Ellis  v.  Page,  1  Pick.  (Mass.),  42. 

That  between  Cheever  and  the  heirs  at  law  there  was  no 
privity  of  title.  Co.  Litt.,  170  h  ;  1  Cruise  on  Real  Property, 
288.  That  upon  the  heirs  abandoning  any  prior  dissezin  by 
Kittredge  became  purged.     Small  v.  Procter,  15  Mass.,  496. 

If  the  widow  entered,  she  would  be  a  new  disseizor,  as  she 
had  no  right  to  enter  as  the  successor  of  her  husband.  CHb- 
son  V.  Crehore,  6  Pick.  (Mass.),  146,  149 ;  Parker  v.  Obear, 

7  Mete.  (Mass.),  24.  That  neither  married  women,  nor 
minors,  nor  a  rum  compos  mentis,  can  become  disseizors  by 
adopting  and  consenting  to  the  acts  of  others.  6  Com.  Dig., 
271,  Seizin,  F.,  4;  1  Roll.,  160, 161. 

That  the  deeds,  through  which  the  tenants  claim  to  derive 
title  from  the  Kittredge  heirs,  did  not  include  the  demanded 
premises.  2  Bl.  Com.,  888 ;  6  Rules  for  Construing  Deeds ; 
OgneTs  case,  4  Co.,  50 ;  Sheph.  Touch.,  248,  249 ;  Roe  v.  Ver- 
non et  al.,  5  East,  51 ;  Doe  v.  Greatherd,  8  East,  91 ;  Q-ascoyn 
V.  Barber,  3  Atk.,  9 ;  Wilson  v.  Mowitt,  8  Ves.,  191 ;  Worth 
ington  v.  Hylyer  et  ah,  4  Mass.,  191 ;  Barnard  v.  Martin, 
5  N.  H.,  536 ;  Woodman  v.  Lane,  7  Id.,  241 ;  AUen  v.  AUen, 
14  Me.,  480 ;  Thomdike  v.  Richards,  18  Id.,  480 ;  Field  v. 
BusUm,  21  Id.,  69 ;  Jameson  v.  Balmer,  20  Id.,  425 ;  Low  v. 
Hampstead,  10  Conn.,  23 ;  Benedict  v.  Q-aylord,  11  Id.,  60 ; 
Steams  v.  Rice,  14  Pick.  (Mass.),  411,  412. 

That  the  verdict  of  the  jury  was  against  law  and  the  evi- 
dence in  the  case.  BryanJt  v.  OommonweaUh  Ins.  Co,,  13  Pick. 
(Mass.),  643. 

(The  argument  of.  the  counsel  for  the  tenants,  tending  to 
show  from   other   leases   and  evidence,   that  the  demajxded 
premises  were  included  in  tlie  mortgage,  is  omitted.) 
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II.  The  second  position  of  the  tenants  is,  that  if  tiie 
Meroanded  premises  were  not  included  in  the  roort^agie 
of  Melvin  and  his  wife,  dated  April  27th,  1782,  nor  in  the 
leases  of  1789  and  1798,  from  Eittredge  to  Melvin,  nor  in 
the  judgment  of  Eittredj?e  arainst  Melvin  of  1796,  yet  the 
entry  of  Kittredge  in  1796,  ana  his  ejectment  of  Melvin,  his 
wife  and  family,  operated  as  a  disseizin  of  Melvin  and  bis 
wife,  and  that,  from  the  continued  possession  of  Kittre^^ 
and  his  lessees,  and  their  occupation  and  improvement  of  me 
demanded  premises  as  a  part  of  the  Gheever  farm,  and  from 
the  fact  that  every  successive  grantee  occupied  and  improved 
them  in  the  same  manner,  they  would  pass  by  the  description 
contained  in  any  of  the  deeds  from  the  Kittredge  heirs,  or  any 
of  the  subsequent  deeds  under  which  the  tenants  claim,  and 
the  heirs  of  both  Kittredge  and  Melvin  and  their  wives  would 
be  barred. 

It  is  the  settled  law  of  Massachusetts,  that  a  married  womaiif 
by  joining  with  her  husband  in  a  deed,  may  pass  the  lands  at 
which  the  husband  and  wife  are  jointly  sensed,  in  her  right. 
Fowler  v.  Shearer^  7  Mass.,  14. 

It  is  also  the  settled  law  of  Massachusetts  that  the  right  of 
a  married  woman  and  her  heirs  to  make  an  entry  upon  lands 
of  which  she  has  been  disseized  jointly  with  her  husband,  is 
absolutely  barred  after  thirty  years'  adverse  possession.  Stat. 
of  Mass.,  1786,  ch.  18,  §  4 ;  Mdvin  v.  Propr.  of  Looks  Mnd 
OanaU^  16  Pick.  (Mass.),  161 ;  Same  v.  Same^  5  Mete.  (Mass.), 
16 ;  KiUredge  v.  Same,  17  Pick.  (Mass.),  246. 

A  married  woman  may  be  disseized  at  the  same  time  with 
her  husband.  Podger'%  ease,  9  Co.,  104;  Runnington  on 
Eject.,  60 ;  Adams  on  Eject.,  48,  49,  note ;  Jackson  on  Real 
Actions,  26 ;  Polyblank  v.  Hawkins,  1  Doug.,  829 ;  Registrwm 
Brenium,  197 ;  Rastell's  Entries,  818 ;  Go.  Litt.,  80  a;  2  Inst., 
842;  Langdon  y.  Potter,  8  Mass.,  219;  RoUe's  Abr.,  Atsm, 
E.  O.,  18. 

With  respect  to  the  Williams  mortgage,  and  the  testimony 
of  James  Melvin,  as  mentioned  in  the  third  instruction,  the 
instruction  of  the  judge  was  right,  if  it  was  not  too  favorable 
to  the  demandant,  because  Williams's  mortgage  was  subse- 
quent to  Kittredge^s,  and  could  not  be  set  up  against  it,  if  it 
included  a  portion  of  the  same  lands,  as  the  tenants  contend ; 
and  the  testimony  of  James  Melvin  as  to  the  southern  boun- 
dary is  totally  inconsistent  with  the  written  documents  made 
by  the  parties  themselves  at  the  time.  This  relates  to  the 
first  and  third  instruction. 

As  to  the  second  instruction,  that  the  verdict  of  a  former 
jury  in  the  state  court  was  not  evidence  to  control  this  cmMi 
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the  ^tenants  contend  it  was  correct,  because  the  judgment 
of  the  state  court  which  contained  this  verdict  was  in  favor 
of  the  tenants,  notwithstanding  this  verdict. 

In  support  of  the  fourth,  fifth,  and  sixth  instructions,  the 
tenants  will  take  the  positions  and  rely  upon  the  authorities 
cited  before,  under  the  second  general  head  of  this  abstract,  to 
which  the  court  are  referred. 

As  to  the  seventh  instruction,  the  tenants  make  the  follow- 
ing points: — ^That  by  the  death  of  Kittredge,  in  1818,  the 
land  descended  to  his  heirs  at  law ;  that  he  died  seized,  the 
possession  being  in  his  tenant,  Cheever ;  that  Cheever  con- 
tinued in  possession  till  after  the  death  of  Mrs.  Kittredge,  in 
1818;  that  there  was  no  evidence  that  Mrs.  Kittredge  was 
ever  on  the  land  after  the  death  of  her  husband ;  that  she  was 
entitled  to  a  life  estate  in  one  third  part  of  the  farm,  and  was, 
therefore,  legally  entitled  to  one  third  part  of  the  rents ;  that 
she  cannot  be  considered  as  an  abator,  because  an  abatement 
is  an  entry  by  a  stranger,  nor  as  a  disseizor,  because  she  did 
no  act  which  can  be  construed  as  a  disseizin  of  the  heirs; 
that  there  was  no  evidence  of  any  disclaimer  of  the  heirs,  nor 
any  evidence  of  an  adverse  possession  on  the  part  of  Mrs. 
Kittredge,  but  that  the  legal  seizin  remained  in  the  heirs  as  it 
descended  from  their  father.    5  Mete.  (Mass.),  28-85. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 
The  plaintiff  in  error  was  demandant  below  in  a  writ  of 
entry,  in  which  he  claimed  about  eight  aci*es  of  land  in  the 

city  of  Lowell. 

The  demandant  claimed  under  Benjamin  Melvin,  who,  it  is 
admitted,  was  seized  of  the  land  in  dispute,  as  part  of  a  larger 
tract,  in  1782.  One  undivided  moiety  of  this  tract  Melvin 
held  in  right  of  his  wife,  and  the  other  in  his  own  right. 

The  tenants  claimed  under  a  mortgage  given  by  Benjamin 
Melvin  and  wife  to  Jacob  Kittredge,  on  the  27th  day  of  April, 
1782.  In  1789,  Kittredge  entered  under  his  mortgage,  and 
leased  the  premises  to  Melvin.  In  1796,  Kittredge  recovered 
the  possession  from  Melvin  on  an  action  of  ejectment,  and  had 
possession  delivered  to  him  by  writ  of  habere  facias. 

From  that  time  Kittredge  and  those  claiming  under  him, 
now  represented  by  the  tenants  or  defendants  in  this  action, 
claim  to  have  had  the  peaceable  possession  of  the  demanded 
premises ;  and  there  is  no  evidence  of  any  occupation  by  Mel- 
vin or  his  heirs,  or  claim  thereto,  till  1832,  although  they  lived 
in  the  immediate  neighborhood.  On  the  trial  below,  the  ten- 
ants relied  on  two  grounds  of  defence,  both  of  which  they 
claim  to  have  established  by  the  evidence : — 
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•1.  That  the  demanded  premises  were  included  in  the 
mortgage  given  by  Melvin  and  wife  to  Eittredge,  in  1782. 

2.  That  even  if  the  land  in  controversy  was  not  embraced 
within  the  deed  of  mortgage,  yet  that  the  entry  of  Eittredge 
in  1796,  and  the  ouster  of  Melvin  and  wife,  operated  as  a 
disseizin,  and  that  by  the  uninterrupted  and  adverse  possession 
of  the  tenants,  and  those  under  whom  they  claim,  for  more 
than  thirty  years  before  the  entry  of  demandant,  or  those 
under  whom  he  claims,  his  right  of  entry  was  barred  by  the 
statute  of  Massachusetts  of  1786,  ch.  18,  §  4 ;  which  limits 
the  right  of  any  person  under  no  disability  to  make  an  entry 
into  lands,  &c.,  to  twenty  years  next  after  his  right  or  title 
first  descended  or  accrued,  with  a  saving  to  femes  covert,  &o., 
of  a  right  to  make  such  entry  at  any  time  within  ten  years  after 
the  expiration  of  said  twenty  years,  and  not  afterwards. 

The  court  gave  "  full  instructions  to  the  jury  "  on  the  prin- 
ciples of  law  applicable  to  the  complicated  facts  and  some- 
what contradictory  testimony  submitted  to  them  on  the  trial ; 
to  certain  portions  of  which  the  demandant's  counsel  excepted, 
and  has  here  assigned  as  error. 

We  shall  proceed  to  examine  them  in  their  order. 

I.  "  That  if  the  jury  believed  from  the  evidence,  looking  to 
the  monuments,  length  of  lines,  and  quantities,  actual  occupa- 
tion, &c.,  that  it  was  more  probable  the  parties  to  the  mort- 
gage of  1782  intended  to  include  therein  the  demanded 
premises  than  otherwise,  they  should  return  their  verdict  for 
the  tenants.*' 

It  is  objected  to  this  instruction,  that  it  submits  the  construc- 
tion of  the  deed  to  the  jury;  and  permits  them  to  conjecture 
the  probable  intention  of  the  parties  from  facts  and  circum- 
stances not  contained  in  the  deed.  Whereas  the  intention  of 
the  parties  is  to  be  found  in  their  deed  alone,  which  it  is  the 
duty  of  the  court  to  construe. 

Taking  this  sentence  of  the  charge  as  it  stands,  without 
reference  to  the  facts  of  the  case,  it  may  be  admitted  that  it 
affords  some  color  to  this  objection.  But  when  we  look  to  the 
issue  submitted  to  the  jury,  and  the  testimony  exhibited  by 
the  record,  the  exception  will  be  seen  to  be  without  foundation. 

It  is  true,  that  it  was  the  duty  of  the  court  to  give  a  con- 
struction to  the  deed  in  question,  so  far  as  the  intention  of  the 
parties  could  be  elicited  therefrom,  and  we  are  bound  to  pre- 
sume that,  in  the  ^^  full  instructions  "  which  the  record  states 
were  "given  to  the  jury,''  and  not  contained  in  the  bill,  be- 
cause no  objection  was  made  to  them,  the  court  performed 
that  duty  correctly.  But  after  all  this  is  done,  it  is  r«oQ9 
still  a  question  *of  fact  to  be  disirovered  from  evidence  '- 
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dehors  the  deed,  whether  the  lines,  monuments,  and  boun- 
daries called  for  include  the  premises  in  controversy  or  not. 
A  deed  may  be  vague,  ambiguous,  and  uncertain  in  its  descrip- 
tion of  boundary ;  and  even  when  it  carefully  sets  forth  the 
lines  and  monuments,  disputes  often  occur  as  to  where  those 
lines  and  monuments  are  situated  on  the  ground ;  and  it  neces- 
sarily becomes  a  fact  for  the  jury  to  decide,  whether  the  land 
in  controversy  is  included  therein,  or,  in  other  words,  was 
intended  by  the  parties  so  to  be. 

The  mortgage  referred  to  by  the  court  describes  the  land  as 
follows: — "A  certain  tract  or  parcel  of  land  lying  and  being 
in  Chelmsford,  on  Chelmsford  Neck,  so  called,  in  said  oounly 
of  Middlesex,  containirtg  by  estimation  one  hundred  acres,  be 
the  same  more  or  less,  Ipng  altogether  in  one  piece  without 
any  division,  except  only  one  county  bridle-road,  which  runs 
through  the  northerly  part  of  said  farm  or  tract  of  land,  and 
being  a  part  of  the  real  estate  of  Mr.  Thomas  Fletcher,  late 
of  said  Chelmsford,  deceased." 

The  description  of  the  land  conveyed  by  this  deed  is  of  the 
most  vague  and  indefinite  character;  it  sets  forth  no  monu- 
ments to  indicate  the  line  which  divides  it  from  the  remainder 
of  the  tract  owned  by  the  mortgagor,  and  not  intended  to  be 
included  in  the  deed. 

Hence,  the  demandant,  in  order  to  show  what  land  was 
intended  by  the  parties  to  be  included,  produced  witnesses  to 
prove  the  existence  in  former  times  of  another  "bridle-road," 
which  he  contended  was  the  southern  boundary  of  the  mort- 
gaged land,  because  a  hundred  acres  lay  north  of  this  road, 
and  the  land  was  described  as  intersected  but  by  "  one  county 
bridle-road,"  which  ran  through  the  northerly  part  of  the  farm. 
He  produced  a  witness,  also,  to  prove  that  Kittredge,  the 
grantee,  had  pointed  out  a  certain  monument  near  this  road 
as  marking  his  boundary. 

The  tenants  contended  that  the  deed  was  uncertain  as  to 

Iuantity,  and  did  not  call  for  the  road  as  its  southern  boun- 
ary.  They  also  gave  evidence  to  show  the  actual  practical 
location  by  the  parties  of  the  land  included  in  the  mortgage, 
as  early  as  1789,  which  included  the  eight  acres  in  controversy. 
For  this  purpose  they  produced  the  leases  from  Kittredge  to 
Melvin,  the  mortgagor,  dated  in  1789  and  1798,  and  subse- 
quently to  the  other  tenants  of  Kittredge,  setting  forth  courses 
and  distances  which  included  the  demanded  premises,  as  they 
oontended,  and  proved  by  witnesses  a  possession  held  accord- 
ingly since  1796. 

It  cannot  be  doubted,  that,  where  a  deed  is  indefinite,  unoer* 
tain,   or  ambiguous  in   the   description   of   the   boundarietf 
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of  the  *land  oonveyed,  the  construction  given  by  the  {Mr* 
ties  themBelves,  as  shown  by  their  acts  and  admissions,  is 
deemed  to  be  the  true  one,  unless  the  contrary  be  clearly 
shown.  The  difficulty  in  the  application  of  the  descriptive 
portion  of  a  deed  to  external  objects,  usually  arises  from  what 
is  called  a  latent  ambiguity,  which  has  its  origin  in  parol  testi- 
mony, and  must  necessarily  be  solved  in  the  same  way.  It 
therefore  becomes  a  question  to  be  decided  by  a  jury,  what 
was  the  intention  of  the  parties  to  the  deed. 

FrcMu  this  view  of  the  case,  as  exhibited  by  the  record,  it 
clearly  appears  that  the  question,  whether  the  demanded  prem- 
ises were  included  within  the  limits  of  the  mortewe,  or 
intended  so  to  be,  was  submitted  by  the  parties,  and  by  the 
nature  of  the  case,  to  the  jury ;  and  that,  in  order  to  a  correct 
decision  of  the  issue,  the  jury  should  be  instructed  to  weigh 
the  testimony  as  to  the  ^^  monuments,  length  of  lines,  and 
quantities,  actual  occupation,  &c.,'*  and  decide  according  to 
the  weiirht  of  evidence.  And  such  is  the  meanine,  and  no 
more,  of  the  language  of  the  court  now  under  consideration. 
We  can  perceive  no  error  in  it. 

II.  The  second  matter  of  exception  is  to  the  instruotion,-*- 
"That  the  verdict  of  a  former  jury,  introduced  by  the  tenants, 
was  not  evidence  to  control  this  case  or  the  issue.*' 

On  the  trial,  the  tenants  gave  in  evidence  the  record  of  a 
former  writ  of  entry,  brought  by  Benjamin  Melvin,  Jr.,  against 
them  in  1888,  for  this  same  land,  on  which  a  judgment  was 
rendered  in  favor  of  the  tenants.  In  the  trial  of  that  oaset 
the  question  had  been  submitted  to  the  jury  ^*  whether  the 
demanded  premises  were  intended  by  the  parties  to  be  con- 
veyed by  the  deed  of  mortgage,"  and  the  verdict  was  in  favor 
of  demandant;  the  court,  nevertheless,  on  other  points 
reserved,  gave  judgment  for  the  tenants. 

We  understand  the  principle  asserted  by  the  court  in  this 
instruction  to  be,  that  this  verdict  in  favor  of  Melvin  was  not 
oonolusive  upon  the  defendants  in  this  suit,  and  did  not 
operate  by  way  of  estoppel  as  to  the  facts  stated  therein. 

The  correctness  of  this  instruction  cannot  be  queationed. 
For,  assuming  that  a  verdict  and  judgment  in  a  writ  of  entry 
mtr  diweiain  to  be  conclusive  between  parties  and  privies  in 
Massachusetts,  and  that  they  operate  by  way  of  estoppel,  yet 
the  record  in  this  case  would  have  no  such  efPect  ;-^lst.  Be^ 
cause  it  was  neither  pleaded  nor  given  in  evidence  by  the 
demandant  for  that  purpose.  2d.  All  estoppels  are  mutual ; 
the  demandant  was  not  party  to  the  suit,  nor  privy  0xoept  aa 
to  one  fourteenth  of  the  premises,  and  would  not  there-  r^oM 
Com  have  been  *estu|)[)ed  as  to  the  remainder ;  so,  Bei»  '- 
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ther  oould  the  tenants.  3d.  There  was  no  judgment  of  the 
court  upon  the  verdict,  which  alone  could  give  it  the  force  or 
effect  01  res  judicata. 

in.  The  third  exception  is  to  an  instruction  in  favor  of  the 
demandant, — and  ouent  not  to  have  been  taken  or  urged  here. 

rV.  The  fourth,  fifth,  sixth  and  seventh  instructions  excepted 
to  have  reference  to  the  statute  of  limitations,  and  may  be 
considered  together.     They  are  as  follows : — 

^^  4th.  That  if  the  tenants,  under  their  respective  leases  from 
Kittredge,  occupied  and  cultivated  to  the  Tyler  line,  in  such  a 
manner  as  the  owners  of  such  land  would  ordinarily  occupy 
and  cultivate,  and  such  an  occupation  had  continued  for  the 
period  of  thirty  years,  it  would  constitute  such  an  adverse 
possession  as  would  bar  the  demandant's  right  to  recover. 

'^  6th.  That  the  possession  of  the  premises  by  said  lessees, 
under  the  lease,  was  the  possession  of  Kittredge,  the  lessor, 
and  his  heirs,  he  claiming  to  have  a  deed  which  included 
them,  and  having  turned  Melvin  out  of  possession ;  if  it  was 
of  such  a  character  as  amounted  to  a  disseizin,  it  would  in 
law  inure  to  the  benefit  of  Kittredge  and  his  heirs,  and  would 
be  the  disseizin  and  adverse  possession  of  the  lessor. 

"6th.  That  if  the  possession  of  Cheever  and  Thissell,  in 
1796,  under  Kittredge,  included  the  demanded  premises,  and 
the  same  possession  had  been  continued  by  the  subsequent 
lessees,  as  the  evidence  tended  to  show  it  had  been,  down  to 
the  entry  of  the  heirs  of  Melvin  and  wife,  in  1882,  it  consti- 
tuted in  law  such  a  continuity  of  possession  as  would  bar  the 
demandant's  right  to  recover. 

"  7th.  That  there  was  evidence,  not  contradicted,  of  a  claim 
to  the  premises  by  Mrs.  Kittredge,  after  the  death  of  her  hus- 
band, and  of  rents  being  paid  to  her;  but  if  Mrs.  Kittredge, 
after  the  death  of  her  husband,  forgetting  she  had  signed  the 
original  deed,  claimed  said  premises,  ana  received  the  rent 
therefor  by  mistake,  till  the  heirs  or  their  guardians  discovered 
she  had  signed  the  deed,  and  the  rents  were  then  settled  with 
them,  the  continuity  of  adverse  possession  would  not  thereby 
be  disturbed ;  but  there  was  no  evidence  of  those  rents  whicn 
were  paid  to  Mrs.  Kittredge  going  to  the  heirs,  or  being  repaid 
to  them,  except  what  is  to  be  inferred  from  her  will,  and  the 
tenants  recognizing  the  title  of  the  heirs  of  Kittredge  after 
the  widow's  death,  and  taking  deeds  of  them.  That,  on  the 
death  of  Kittredge,  his  rights  descended  to  his  heirs  at  law, 
some  of  whom  were  minors;  that  they  became  entitled  to 
them,  and  the  rents  and  profits  paid  by  the  lessees ;  that  if 
*2921  ^^  tenants,  *who  held  leases  from  Jacob  Kittredge, 
^  and  entered  under  them,  remained  in  possession  aftei 
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his  death,  they  should  properly  in  law  be  regarded  as  tenants 
holding  at  will,  or  by  suflFerance  of  or  under  his  heirs;  and  if 
the  tenants  saw  fit,  for  any  part  of  the  time,  to  pay  rent  to 
Mrs.  Kittredge,  the  mother,  or  did  it  by  mistake,  and  after- 
wards paid  it  to  the  heirs,  or  their  guardians,  and  took  deeds 
from  them,  such  payments  to  her  ought  not  to  impair  the 
rights  of  the  heirs,  or  those  claiming  under  them ;  but  the 
whole  transaction  was  evidence  to  be  weighed  by  the  jury  of 
a  continued  occupation  by  the  lessees,  for  and  in  behalf  of 
those  entitled  in  law  to  the  rights  which  Kittredge  claimed 
when  alive." 

We  can  perceive  no  error  in  these  instructions,  when  taken 
in  connection  with  the  evidence  exhibited  by  the  record. 

It  cannot  be  denied,  that  an  adverse  possession  may  be  kept 
up  without  a  personal  residence  where  the  disseizor  gives 
leases  to  tenants,  puts  them  in  possession,  and  receives  the 
rents,  claiming  the  land  as  his  own. 

The  law  is  also  well  settled  by  the  courts  of  Massachusetts, 
that  the  entry  of  a  married  woman  is  barred  by  the  statute  of 
limitations  of  that  state,  after  thirty  years,  notwithstanding 
her  coverture.  Also  that  by  the  marriage  the  husband  and 
wife  become  jointly  seized  of  her  real  estate  in  her  right,  and 
their  title  must  be  so  stated  in  pleading ;  and  therefore,  if  a 
stranger  enters  and  ousts  them,  it  is  a  disseizin  of  both,  and  a 
right  of  entry  im mediately  accrues  to  both  or  either  of  them. 
(See  Melvin  v.  Proprietors^  ^c,  16  Pick.  (Mass.)  161 ;  also 
6  Mete.  (Mass.),  15 ;  and  cases  there  cited.) 

Nor  can  we  discover  any  thing  in  the  evidence  in  this  case, 
that  could  entitle  the  demandant  to  maintain  that  the  conti- 
nuity of  the  adverse  possession  has  been  broken  by  the  death 
of  Kittredge,  and  the  fact  that  the  widow  may  have  received 
the  rents  without  objection  for  some  time  after  his  death. 

There  was  no  abatement  by  a  stranger  after  the  death  of 
Kittredge,  nor  entry  or  disseizin  of  his  heirs  by  the  widow. 

^^If  a  guardian  by  nurture  makes  a  lease  by  indenture  to 
one  who  is  already  in  under  title  of  the  infant,  rendering  rent 
to  the  guardian,  which  is  paid  accordingly,  this  is  no  disseizin ; 
for  there  is  no  actual  ouster  consequent  on  such  demise,  and 
the  rent  paid  to  the  guardian  must  be  accounted  for  to  the 
infant."     (Roll.  Abr.,  659 ;  Bac.  Abr.  tit.  Disseisnnj  A.) 

So  if  the  mother,  by  mistake  of  her  rights,  and  without 
objection,  receives  the  rents  jointly  due  to  herself  and  chil- 
dren ;  this  constitutes  no  ouster  of  them,  she  being  liable  to 
account  to  them. 

*The  judgment  of  the  Circuit  Court  is  therefore  r^ooQ 
aitirmed,  with  costs.  ^ 
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Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts,  and  was  areued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  Court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 


AlCiDiB      MbNABD'S      HsIBS,     PLAINTIFirS     or     BBBOB,     9. 

Samubl  Massby. 

A  oonoession,  having  no  defined  boundaries,  made  by  the  Lieutenant-Governor 
of  Upper  Louisiana  in  1799,  but  not  surveyed,  cannot  be  considered  as 
'*  property/'  and,  as  such,  protected  by  the  courts  of  Justice,  without  a 
sanction  by  the  political  power,  under  the  third  article  of  the  treaty  with 
France  made  in  1803. 

Fhe  Lieutenant-Oovemor  of  Upper  Louisiana  had  the  authority,  as  a  sub- 
delegate,  to  grant  concessions,  direct  surveys,  and  place  grantees  in  posses- 
sion; but  no  perfect  title  to  the  land  passed  until  the  concession  and  a  copy 
of  the  survey  were  delivered  to  the  Intendant-General  at  New  Orleans,  and 
also  a  proces-verbal  attesting  the  fact  that  the  survey  was  made  in  the  pres- 
ence A  the  commandant,  or  in  that  of  a  syndic  and  two  neighbors.  On 
these  the  legal  title  was  founded,  and  then  perfected  and  recorded.^ 

Upon  the  transfer  of  Louisiana,  the  United  States  succeeded  to  all  the  powers 
of  the  Intendant-Generals,  and  could  give  or  withhold  the  completion  of 
all  imperfect  titles  at  their  pleasure.  In  order  to  exercise  this  power  with 
discretion,  Boards  of  Commissioners  were  established  in  order  to  enlighten 
the  judgment  of  Congress,  and  special  courts  were  organised  in  which 
claimants  might  prosecute  their  claims. 

But  in  all  the  l^islation  upon  the  subject,  the  claimants  were  never  considered' 
as  possessing  a  legal  title,  until  the  final  assent  of  Congress  was  expressed 
in  some  mode  or  other  to  that  effect.' 

,0041  *The  date  of  such  legal  title  commences  with  the  ratification  by  Con- 

^^^      gross,  and  does  not  extend  back  to  the  date  of  the  imperfect  title. 

Therefore,  the  title  of  Cerr6,  being  confirmed  in  1836,  must  give  way  to  patents 
for  the  same  land,  issued  before  that  time,  unless  Congress  had,  by  some 
law,  protected  the  land  from  the  location  of  patents.* 

But  the  acts  of  Congress  did  not  so  protect  it,  because  the  concession  of  Oerrft 
called  for  no  boundaries,  and  had  never  been  surveyed.  Before  land  could 
be  reserved  from  sale,  it  was  necessary  to  know  where  the  land  was.* 

The  confirming  act  of  1836  declared  that  it  should  convey  no  title  to  any  part 
of  the  land  which  had  previously  been  surveyed  and  sold  by  the  United 
States.  This  the  United  States  had  a  right  to  do,  because,  having  the 
plenary  power  of  confirmation,  they  could  annex  such  conditions  to  it  as 
they  chose. 

^  Apfuxd.  UfiilMl  SMmy.  Hart-  1  Black,  189:  DmU  t.  Aiiii«xr«r,  14 
iielTs  Ex^rs,  22  How.,  289.  Wall.,  318. 

^  Ctted.  Olenn  et  al,  v.  United  *  Folix>wsd.  Ledoux  et  aL  v. 
Aoles,  18  How.,  258.  Black  et  <U.,  IS  How.,  475;  BaU  w. 

*  CiTKD.    Carondelet  v.  8t,  Louie,    Papiri,  24  Id.,  144.    Citjb»     Conelm 

V.  Blanc^a  Exec.,  19  Id.,  21Q 
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VFhere  daims  were  confirmed  according  to  the  concession,  a  sabse^tnent  snr- 
▼ey  made  in  the  mode  pointed  oat  by  law  is  conclosiye  npon  the  TJnited 
States  and  the  conlfarmee,  to  show  that  the  land  included  in  the  survey  was 
tiie  land  the  title  to  which  was  confirmed.  Bat  it  does  not  follow  that 
other  persons,  who  may  preyiously  have  purchased  portions  of  the  land 
from  the  United  States,  sabseqaent  to  the  confirming  act  and  before  the 
smrey,  are  eqaallv  oondnded.* 

The  form  of  a  Spanish  title  given. 

This  case  was  broaght  ap,  by  writ  of  error,  from  the  Oir- 
cuit  Court  of  the  United  States  for  the  District  of  Missouri. 

It  was  one  of  those  cases  arising  from  a  conflict  between 
an  old  Spanish  concession  and  a  title  otherwise  acquired.  The 
acts  of  Congress,  passed  from  time  to  time  to  regulate  these 
claims,  are  all  set  forth  in  the  report  of  the  case  of  Stoddard 
y.  Ohambers^  2  How.,  817,  and  need  not  be  repeated.  It  is 
only  necessary  now  to  state  the  respective  titles  of  the  plain- 
tiffs and  defendant,  as  exhibited  by  themselves. 

This  was  an  action  of  ejectment  brought  by  Am^d^  Menard, 
a  citizen  of  the  state  of  Illinois,  as  assignee  of  Pascal  L.  Cerr^, 
a^inst  the  defendant,  Samuel  Massey,  a  citizen  of  the  state 
of  Missouri,  for  the  recovery  of  a  piece  of  land  situated  in  the 
county  of  Crawford,  and  state  of  Missouri,  containing  three 
thousand  and  one  acres  and  seventy-five  hundredths  of  an 
acre,  being  survey  number  three  thousand  one  hundred  and 
twenty,  of  three  thousand  five  hundred  and  twenty-eight 
arpens  of  land  orginally  granted  to  Pascal  L.  Cerr6,  in  town- 
ship thirty-eight  north,  of  range  five  west,  and  townships  thirty- 
seven  and  thirty-eight  north,  of  range  five  west,  of  the  fifth 
principal  meridian.  This  tract  of  land  was  confirmed  by  the 
act  of  Congress  of  the  4th  of  July,  1886,  to  Pascal  L.  Cerri, 
the  g^ntee,  or  his  legal  representatives,  who  conveyed  to 
Am^d^e  Menard,  the  plaintiff.  Menard  died  during  the  pen- 
dency of  the  suit,  and  his  heirs  at  law  were  made  parties  to 
the  suit,  all  of  whom  were  residents  of  the  state  of  Illinois. 
A  verdict  and  judgment  were  rendered  against  the  plaintiffs 
in  the  Circait  Court,  the  case  is  brought  to  this  court  by  the 
plaintifib  in  error. 

The  case,  on  each  side,  as  it  appears  in  the  transcript,  is  as 
follows : — 

*On  the  5th  of  November,  1799,  one  Pascal  Leon  r«oge 
Cerr^  presented  his  petition  to  Don  Carlos  Dehault  De-  *- 
lassuS)  Lieutenant-Governor  and  Commander-in-Chief  of  Upper 
Louisiana,  for  seven  thousand  and  fifty-six  arpens  of  land,  to 
be  taken  in  two  different  places,  as  follows :  the  half  of  said 


*  Followed.    Bryan  et  al.  v.  For sy thy  19  How.,  386.    Cititd.  Outtard  H 
•i  y.  8toddard,  16  Id.,  512. 
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qaantity,  or  three  thousand  five  hundred  and  twenty-eight 
arpens,  to  be  taken  at  the  place  commonly  known  by  the 
name  of  the  Oreat  Source  of  the  River  Maramee ;  the  other 
half  on  the  head-waters  of  the  Grasconade,  and  those  of  the 
Maramee,  known  by  the  name  of  La  Bourbeuse.  I 

On  the  8th  day  of  November,  1799,  the  Lieutenant-Oov-  ' 

ernor,  Charles  Dehault  Delassus,  in  pursuance  of  said  petition, 
gave  a  concession  for  the  quantity  of  land  asked  for  by  the 
petitioner,  reciting  that  he  was  well  convinced  of  the  facts  set 
forth  and  stated  by  the  petitioner,  and  stated  further  in  the 
grant,  that,  as  it  was  situated  in  a  desert  where  there  was  no 
settlement,  and  at  a  considerable  distance  from  the  town  of 
St.  Louis,  he  was  not  compelled  to  have  it  surveyed  imme- 
diately, ^^  but  as  soon  as  same  one  settles  on  said  place^^  in  which 
case  he  was  required  to  have  it  surveyed  without  delay. 

The  said  Pascal  Leon  Cerr^,  the  grantee,  produced  a  letter 
from  Manuel  Gayoso  de  Lemos,  Governor-General  at  New 
Orleans,  to  Monsieur  Gabriel  Cerr^,  the  father  of  the  peti- 
tioner, dated  New  Orleans,  28th  April,  1798,  in  which  he 
acknowledged  the  many  services  which  the  said  Gabriel  Cerr< 
had  rendered  the  government,  and  his  claim  to  the  generosity 
of  the  same ;  and  that  the  said  Lieutenant-Governor,  seeing 
the  letter  of  the  Governor-General  Gayoso,  inquired  of  said 
Gabriel  Cerr^  in  what  manner  he  might  reward  him ;  and  that 
said  Cerr^  replied,  that  he  was  then  advanced  in  years,  and 
had  a  sufficiency  of  lands,  and  recommended  his  son,  who  was 
the  head  of  a  family,  said  Pascal  Leon  Cerr^,  who  had  then 
received  no  grant  for  any  land,  to  the  bounty  of  the  gov- 
ernment. 

The  concession  was  registered,  by  order  of  the  Lieutenant- 
Governor,  in  the  Book  of  Concession,  and  presented  to  the 
first  Board  of  Commissioners  for  confirmation,  by  the  grantee, 
September  16th,  1806 ;  who  reported  against  its  confirmation, 
September  28th,  1810 ;  and  the  claim  was  again  presented  for 
confirmation,  6th  October,  1832,  supported  by  documentary 
and  oral  testimony,  and  was  unanimously  recommended  for 
confirmation  by  the  Board  of  Commissioners,  October  81st, 
1888,  and  was  confirmed  by  the  act  of  Congress  of  the  4th  of 
July,  1886,  to  the  said  Pascal  L.  Cerr^,  or  his  legal  repre- 
sentatives. 

*2961       ^^^  ^^^  ^^  confirmed   was   surveyed    under  the 

-I  authority  of  *the  United  States,  by  Deputy-Surveyor 

Joseph  C.  Brown,  from  the  18th  to  the  20th  of  June,  1888, 

under  instructions  from  the  surveyor  of  the  public  lands  in  the 

states  of  Illinois  and  Missouri,  dated  the  6th  of  June,  1888. 

On  the  26th  of  Februar\\  1844,  by  deed  of  that  date,  Pascal 
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L.  Oetri  conveyed  said  lands,  as  granted,  located,  and  sur- 
yejed,  to  Am^d^e  Menaid,  under  whom  the  present  plaintifb 
claim  as  heirs  at  law. 

By  the  act  of  Congress  of  the  4th  of  July,  18S6,  the  above 
decision  of  the  Board  of  Commissioners,  under  the  acts  of 
1882  and  1833,  was  affirmed,  and  thereby,  the  title  under  said 
£rrant  was  confirmed. 

The  defendant  admitted  that  he  was,  before  and  at  the  time 
of  the  commencement  of  this  suit,  in  possession  of  the  whole 
of  section  one,  township  thirty-seven  north,  range  six  west, 
except  the  west  half  of  the  southwest  quarter  of  said  section, 
containing  eighty  acres,  which  were  the  same  premises  on 
which  ^^the  Sig  Spring,"  at  the  source  of  the  Maramee,  is 
located. 

The  heirs  at  law  of  Am^d^e  Menard,  deceased,  were  ad- 
mitted, from  a  statement  made  by  Judge  Pope,  to  be  the 
present  plaintiffs. 

The  plaintiff  gave  in  evidence  a  letter  from  the  Secretary 
of  the  Treasury  of  the  United  States  to  the  Commissioner  of 
the  General  Land  Office,  dated  10th  June,  1818,  in  which  he 
was  directed  and  instructed  to  furnish  the  receiver  and  register 
of  the  land  office  at  St.  Louis,  Missouri,  with  a  descriptive  list 
of  the  land  claims  which  had  been  presented  and  registered 
under  the  different  acts  of  Congress  for  confirming  the  rights 
of  individuals  to  lands  that  had  not  been  confirmed,  situated 
within  said  land  district,  with  instructions  to  withhold  from 
sale  all  such  lands,  until  otherwise  directed. 

The  land  confirmed  to  Pascal  L.  Cerr^,  and  now  sued  for, 
was  then  within  the  district  of  St.  Louis.  The  letter  of  the 
Secretary  of  the  Treasury  was  the  official  cony,  transmitted  by 
the  Commissioner  of  the  General  Land  Office  to  the  register 
at  St.  Louis,  and  was  produced  by  the  said  register,  in  whose 
possession  the  same  was. 

The  plaintiffs  gave  in  evidence,  also,  a  list  of  claims  which 
had  been  made  out  by  Frederic  Bates,  former  recorder  of  land 
titles  at  St.  Louis,  and  which  had  been  presented  for  confirma- 
tion, but  not  finally  acted  on  by  Congress ;  which  list  was  also 
produced  by  the  register  of  the  land  office  at  St.  Louis,  and 
taken  from  the  files  in  his  office,  and  on  said  list  was  this  claim, 
since  confirmed  to  Pascal  L.  Cerr^. 

Accompanying  said  list  was  a  certificate  made  out  by  r«Q07 
Frederic  *Bates,  former  recorder  of  land  titles  at  St.  *- 
Louis,  under  date  of  10th  July,  1818,  in  which  he  states, — 
^^  The  foregoing  is  a  list  of  claims  regularly  entered  in  this 
office,"  and  which  were  supposed  to  be  situated  and  intended 
to  be  located  within  the  county  of  St.  Louis,  and  which  was 
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no  doubt  made  out,  in  pursuance  of  the  instructions  and  direo- 
tions  from  the  Commissioner  of  the  General  Land  Office, 
under  the  direction  of  the  Secretary  of  the  Treasury,  reserv- 
ing said  lands  from  sale. 

The  plaintiffs  also  gave  in  evidence  a  proclamation  of  the 
President  of  the  United  States,  dated  June,  1828,  and  pub- 
lished in  the  summer  and  autumn  of  1828,  for  the  sale  of  pub- 
lic lands,  on  the  third  Monday  of  November  in  that  year,  at 
St.  Louis,  which  were  situate  in  the  township  and  range  in 
which  the  lands  sued  for  in  this  action  are  located,  and  in 
which  the  lands  sued  for,  and  contained  in  the  list  made  out 
by  the  recorder  of  land  titles,  as  above  stated,  are  reserved 
from  sale. 

The  property  in  dispute  was  admitted  by  the  defendant  to 
be  worth  more  than  two  thousand  dollars. 

The  plaintiff  also  proved,  by  the  testimony  of  Augustus  H. 
Evans,  that  this  claim  was  located  at  ^'  the  Big  Spring  '*  on  the 
Maramee.  And,  by  the  testimony  of  Henry  A.  Massey,  that, 
between  the  years  1826  and  1828,  Samuel  Massey,  in  speaking 
of  the  works  at  ^^  the  Big  Spring  "  on  the  Maramee,  said  there 
was  an  old  claim  on  the  land,  which  he  understood  had  not 
been  allowed,  and  authorized  Major  Biddle  at  that  time  to  try 
and  buy  up  that  old  claim. 

The  plaintiffs  also  established,  by  the  testimony  of  Joseph 
C.  Brown,  the  United  States  deputy  surveyor,  that  he  made 
the  survey  of  this  claim,  at  "  the  Big  Spring,*'  "  as  the  source 
of  the  claim." 

There  was  offered  in  evidence,  on  the  part  of  the  plaintiffs, 
Plat  No.  2  from  the  register's  office,  and  a  copy  of  the  original 
diagram,  as  certified  by  P.  R.  Conway,  surveyor  of  the  public 
lands  in  the  states  of  Illinois  and  Missouri,  dated  Surveyor's 
Office,  St.  Louis,  11th  April,  1846 ;  which  were  objected  to 
on  the  part  of  the  defendant,  and  the  objection  sustained  by 
the  court ;  to  which  decision  of  the  court  plaintiffs'  counsel 
excepted. 

The  above  facts,  and  also  a  certified  survey,  under  the  aot 
of  1886,  constitute  the  title  of  the  plaintiffs  in  error. 

The  evidence  on  the  part  of  the  plaintiffs  was  here  closed. 

The  defendant,  as  it  appears  from  the  transcript,  gave  in 
evidence  seven  patents  from  the  President  of  the  United 
States,  all  issued  on  the  20th  of  December,  1826,  to  Samuel 
Massey  and  Thomas  James,  five  for  eighty  acres  of  land  each, 

*2981  ^"^  ^^^  ^^^  eighty-two  and  nmetjr-six  one  hundreths 

-'  acres,  and  one  *other  for  eiehty-one  and  twelve  one 

hundreths  acres  of  land ;  and  all  oi  said  patents  covering  a 

part  of  the  same  land  included  in  the  survey  of  Pascal  L. 
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Cerr^,  under  the  confirmation  made  to  him  at  the  great  source 
of  the  Maramee. 

The  evidence  on  both  sides  being  closed,  the  counsel  for  the 
defendant  then  prayed  the  court  to  direct  the  jury, — 

1.  That  the  plaintiffs  in  this  case  cannot  recover  against  the 
defendant  for  any  land  embraced  within  the  patents  given  in 
evidence  by  the  defendant. 

2.  That  the  plaintiffs  cannot  recover  in  this  case  against 
the  defendant,  on  account  of  any  land  within  the  plaintiffs' 
survey,  without  proof  that  the  defendant,  at  the  commence- 
ment of  this  suit,  was  in  possession  thereof ;  and  the  fact  that 
the  defendant  had  cut  wood  upon  such  land  is  not  sufficient 
to  authorize  a  recovery  for  the  land  upon  which  the  wood  was 
cut,  if  these  were  merely  temporary  trespasses  and  occupation 
of  the  land. 

These  instructions  the  court  gave  to  the  jury ;  whereupon 
the  counsel  for  the  plaintiffs  excepted,  and  upon  this  excep- 
tion the  case  came  up  to  this  court. 

It  was  argued  by  Mr.  Lawrence  and  Mr,  Badger^  for  the 
plaintiffs  in  error,  and  Mr,  BmTig^  for  the  defendant. 

The  points  made  by  the  counsel  for  the  plaintiffs  in  error 
were  the  following : — 

That  the  decision  made  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  StoddarcTa  Heirs  v.  Harry  W,  OhamherSj 
2  How.,  284,  which  is  the  same  in  principle  as  the  case  now 
before  the  court,  must  govern  and  settle  this  case. 

That  the  claim  of  Pascal  L.  Cerr^  was  duly  filed  with  the 
recorder  of  land  titles,  September  15,  1806 ;  and  was  amongst 
the  first  presented  to  the  Board  of  Commissioners,  in  accord- 
ance with  and  pursuant  to  the  acts  of  Congress  of  2d  March, 
1805,  and  of  21st  April,  1806. 

The  grant  was  made  by  Don  Carlos  Dehault  Delassus,  who 
was  clothed  with  ample  power  for  that  purpose,  as  decided  in 
Ohouteau^s  Heirs  v.  The  United  States^  9  Pet.,  187,  and  seems 
to  have  been  prompted  by  the  Governor-General  Gayoso  him- 
self, from  the  interest  which  he  took,  and  the  obligations  of 
the  government  to  the  father  of  the  grantee  for  his  many 
valuable  services. 

The  grant  culled  for  a  special  location,  but  was  not  required 
to  be  surveyed,  because  of  its  being  remote  from  the  settle- 
ments, in  the  very  terms  of  the  concession,  and  was  protected 
by  treaty.  It  is  true,  the  act  of  Congress  of  2d  March,  1805, 
oh.  86,  required  all  grantees  from  the  Spanish  govern-  r«o9o 
ment  to  tile  plats,  ^ordera  of  survey,  &c.     But  there  '- 
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was  no  survey  made  prior  to  the  confirmation,  for,  besides  not 
being  required  by  the  terms  of  the  grant,  in  this  partieular 
case  there  was  no  public  officer  to  do  it. 

The  claim  is  confirmed,  according  to  the  concession,  and 
why  it  was  rejected  by  the  first  Board  of  Commissioners,  28th 
September,  1810,  it  is  difficult  to  conceive.  The  claim  had 
been  regularly  continued  before  the  commissioners,  from  the 
time  it  was  first  presented,  15th  September,  1806,  till  it  was 
rejected,  28th  September,  1810. 

Congress  still  continued  to  pass  laws  to  protect  the  claims 
which  had  been  thus  presented  for  confirmation.  Accord- 
ingly, the  act  of  the  16th  of  February,  1811,  provides,  **  that, 
till  affcer  the  decision  of  Congress  thereon,  no  tract  of  land 
shall  be  offered  for  sale,  the  claim  to  which  has  been  in  due 
time,  and  according  to  law,  presented  to  the  recorder  of  land 
titles  in  the  District  of  Louisiana,  and  filed  in  his  office,  for 
the  purpose  of  being  investigated  by  the  commissioners 
appointed  for  ascertaining  the  rights  of  persons  claiming  lands 
in  the  Territory  of  Louisiana."     2  Stat,  at  L.,  621. 

The  same  provisions  were  extended  and  continued  in  force ; 
see  2  Stat,  at  L.,  665,  and  act  of  17th  February,  1818  (8  Id., 
407) ;  and  these  claims  were  again  protected  by  the  several 
acts  of  Congress  of  1826  and  1828,  until  this  claim  was  finally 
unanimously  recommended  for  confirmation  by  the  Board  of 
Commissioners  acting  under  the  act  of  Congress  of  July  9th, 
1882,  (4  Stat,  at  L.,  565,)  providing  for  the  final  adjustment 
of  private  land  claims  in  Missouri,  and,  in  pursuance  of  that 
recommendation,  confirmed  by  the  act  of  July  4th,  1886. 

The  plaintiffs,  therefore,  most  respectfully  contend  that  the 
instructions  asked  for  on  behalf  of  the  defendant,  and  riven 
by  the  Circuit  Court  of  the  United  States  on  the  trial  of  this 
cause,  were  clearly  erroneous.  That  the  patents  to  Massey 
and  James  issued  on  the  20th  December,  1826,  could  confer 
no  title ;  for  they  issued  for  land  reserved  from  sale,  or  loca- 
tion, and  were  therefore  void.     Wilcox  v.  Jackson^  18  Pet.,  498. 

And  to  bring  a  case  within  the  second  section  of  the  act  of 
1886,  so  as  to  avoid  a  confirmation,  the  opposing  location 
must  be  shown  to  have  been  ^^  under  a  law  of  the  United 
States."  Stoddard  et  al.  v.  Chambers^  2  How.,  817.  The  sale 
made,  and  the  issuing  these  patents  to  Massey  and  James, 
were  not  made  "under  a  law  of  the  United  States."  They 
were  not  only  not  authorized  by  law,  but  were  expressly  for- 
bidden, and  therefore  no  rights  were  acquired  under  these 
patents. 

*The  counsel  for  the  plaintiffs  in  error  submit,  with 
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principle  the  same  as  the  case  of  Stoddard's  Heirs  y.  Oham' 
hers ;  and  that  the  decision  made  in  that  case  by  this  court 
will  govern  in  this.  That  in  the  one  case  the  owner  of  land 
in  New  Madrid,  injured  by  earthquakes,  made  a  relfnquish- 
ment  of  such  land  to  the  United  States,  and,  under  an  act  of 
Congress,  received  a  New  Madrid  certificate,  under  which  a 
location  was  made,  and  a  patent  issued  in  the  name  of  Eus- 
tache  Peltier,  on  land  covered  by  a  Spanish  grant  made  to 
Mordecai  Bell ;  and  in  the  other,  Massey  and  James  entered 
in  the  land  office  certain  lands,  and  obtained  from  the  govern- 
ment of  the  United  States  patents  therefor,  which  lands  were 
covered  by  a  concession  previously  made  to  Pascal  L.  Cerr< 
by  the  Spanish  government ;  the  lands  in  both  cases  being 
expressly  reserved  from  sale. 

And  in  conclusion  they  state,  that, — 

1.  The  plaintiffs  in  eiTor  claim  under  a  confirmation  of  a 
grant,  protected  by  treaty,  and  by  the  act  of  Congress. 

2.  That  the  decision  of  the  Circuit  Court  of  the  United 
States  is  erroneous,  and  ought  to  be  reversed,  as  being  against 
a  title  guaranteed  by  treaty,  and  protected  by  legislative 
enactment.    Treaty  of  1808  (8  Stat,  at  L.,  202). 

Mr,  Ewing^  for  defendant  in  error. 

The  claim  of  the  plaintiffs  to  the  land  in  controversy  was 
submitted  under  the  acts  of  Congress  of  July  9th,  1832,  and 
March  2d,  1888,  to  the  recorder  and  commissioners,  and  was 
recommended  for  confirmation ;  and  it  was  confirmed  by  the 
act  of  July  4th,  1886,  with  this  saving : — 

"Sec.  2.  And  be  it  further  enacted.  That  if  it  shall  be 
found  that  any  tract  or  tracts  confirmed  as  aforesaid,  or  any 
part  thereof,  had  been  previously  located  by  any  person  or 
persons  under  any  law  of  the  United  States,  or  had  been  sur- 
veyed and  sold  by  the  United  States,  this  act  shall  confer  no 
title  to  such  lands,  in  opposition  to  the  rights  acquired  by 
such  location  or  purchase ;  but  the  individual  or  individuals 
whose  claims  are  hereby  confirmed  shall  be  permitted  to 
locate  so  much  thereof  as  interferes  with  such  location  or  pur- 
chase on  any  unappropriated  land  of  the  United  States,"  &c. 

A  part  of  the  land  claimed  under  this  concession  had  been 
previously  surveyed  and  sold  by  the  United  States,  and 
patented  to  the  defendant  and  Thomas  James. 

The  court  instructed  the  jury  that  the  plaintiff  could  not 
recover  for  any  land  embraced  in  the  said  patents. 

1st.  The  first  question  is  as  to  the  legality  of  this  instruo^ 
tion.  *The  act  of  1836  is  the  grant  under  which  the  r^oM 
plaintiffs  claim  title.     It  may  be  right  or  wrong,  just  •- 
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or  unjast,  but  the  plaintifEs  must  take  it  as  it  is,  and  it  most 
be  construed  altogether,  which  being  done,  it  amounts  to  this. 
The  United  States  confirm  to  the  heirs  of  Am6d6e  Menard  all 
the  lands  contained  in  their  concession,  except  so  much 
thereof  as  has  been  surveyed  and  sold,  and  for  that  give  to 
them  an  equal  quantity  of  land  elsewhere,  to  be  selected  by 
themselves. 

This  is  the  conveyance  under  which  alone  the  plaintiffs  can 
claim  title.  They  may  accept  of  it  or  not,  as  they  please,  but 
they  cannot  make  it  anv  thing  that  it  is  not. 

Out  of  the  statute,  ii  they  choose  to  go  out  of  it  for  a  titie, 
they  have  nothing  on  which  ejectment  can  be  sustained, — 
they  have  no  title. 

It  matters  not  how  strong  or  how  weak  may  be  their  right 
to  claim  a  grant  of  the  very  land  from  the  United  States. 
They  have  got  no  such  grant,  and  without  it  they  can  main- 
tain no  action.  They  are  left  to  their  humble  petition  and 
remonstrance. 

2d.  The  question  arising  under  the  second  assignment  of 
error  is,  whether  the  action  of  ejectment  can  be  maintained 
against  a  defendant  who  was  not  in  possession  when  the  suit 
was  brought,  and  who  is  not  shown  to  have  claimed  title,  upon 
evidence  that  he  had  at  some  former  period  committed  trespass 
upon  the  land. 

It  would  be  difScult  to  maintain  the  affirmative  of  the  pro- 
position. Ejectment  is  a  possessory  action.  Its  object  is  to 
recover  the  possession  of  the  property  claimed ;  and,  accord- 
ing to  the  practice  in  England,  the  declaration  must  be  served 
on  the  defendant,  or  some  one  representing  him,  upon  the 
premises,  unless  he  had  left  them  immediately  before  to  evade 
service. 

It  would  be  confusing  the  forms  of  action  to  allow  a  recov- 
ery in  ejectment  for  a  mere  trespass,  committed  at  a  former 
period,  and  unaccompanied  with  possession,  and  would  involve 
the  absurdity  of  permitting  an  individual  to  maintain  an  action 
of  ejectment  for  land  of  which  he  was  himself  in  possession 
at  the  commencement  of  his  suit. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

On  the  5th  of  November,  1799,  Pascal  L.  Cerr^  petitioned 

the  Lieutenant-Governor  of  Upper  Louisiana  for  a  concession 

of  land,  in  two  parcels,  in  full  property,  one  half  of  which, 

or  thirty-five  hundred  and  twenty-eight  arpens,  to  be  taken 

at  a  place  known  by  the  name  of  the  Great  Source  of  the 

*8021  ^^^^^  Maramee,  at  about  three  hundred  miles  from  its 

J  mouth;    *the  other  half,  or  thirty-five  hundred  and 
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twenty-eight  arpens,  at  some  distance  from  the  first,  at  the 
upper  part  of  the  headwaters  of  the  Gasconade,  and  of  those 
of  the  fork  of  the  Maramee,  known  by  the  name  of  La  Bour^ 
beuse,  or  Muddy.  To  gratify  this  petition,  the  Lieutenant- 
Governor  made  the  following  concession : — 

"  St  Louis  of  Illinois^  Novewher  8, 1799. 
**  Whereas  the  petitioner  is  one  of  the  most  ancient  inhabi- 
tants of  this  country,  whose  known  conduct  and  personal 
qualities  are  recommendable,  and  being  convinced  of  the 
truth  of  what  he  exposes  in  his  petition,  I  do  grant  the  peti- 
tioner the  land  which  he  solicits ;  and  as  it  is  situated  in  a 
desert  where  there  is  no  settlement,  and  at  a  considerable  dis- 
tance from  this  town,  he  is  not  compelled  to  have  it  surveyed 
immediately,  but  as  soon  as  some  one  settles  on  said  place,  in 
which  case  he  must  have  it  surveyed  without  delay ;  and  Don 
Antonio  Soulard,  Surveyor-General  of  this  Upper  Louisiana, 
will  take  cognizance  of  this  title  for  his  own  intelligence  and 
government  in  the  part  which  concerns  him,  so  as  to  enable 
the  interested,  after  the  survey  is  executed,  to  solicit  the  title 
in  due  form  from  the  Intendant-General  of  these  provinces  of 
Louisiana. 

"Cablos  Dbhault  Dblassub.'' 

^*  Registered  by  order  of  the  Lieutenant-Governor,  pages  16 
and  16  of  Book  No.  I.,  Titles  of  Concessions.— Soulabd." 

This  claim  was  laid  before  the  first  board  in  the  following 
form : — 

"  September  15,  1806.  Pascal  L.  Cerr^,  claiming  a  tract  of 
a  league  square,  to  be  surveyed  in  two  parts  or  halves,  the 
one  on  the  Big  Spring  of  the  River  Maramee,  so  as  to  include 
said  spring,  and  the  other  at  the  fall  of  the  forks  of  the  Gku- 
conade  and  those  of  the  Maramee,  called  the  Muddy,  produces 
a  concession  from  Charles  Dehault  Delassus,  dated  oth  Novem- 
ber, 1779." 

That  board  (September  28,  1810)  were  of  opinion,  that  the 
claim  ought  not  to  be  confirmed ;  and  so  reported  to  Congress. 
And  thus  the  claim  stood  until  October  81,  1838,  when  it  was 
presented  to  the  second  board,  created  by  the  act  of  1882 ; 
and  this  board  was  of  opinion,  and  reported  to  Congress, 
*^that  the  claim  ought  to  be  confirmed  to  Pascal  L.  Cerr^, 
or  his  legal  representatives,  according  to  the  concession." 
And  by  the  act  of  July  4,  1886,  Congress  confirmed  the  claim 
according  to  the  report*  and  consequently  according  to  the 
unsui'veyed  concession. 
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•The  township,  including  "  the  Big  Spring  of  the  River 
Maramee,"  was  offered  for  sale  on  the  third  Monday  o( 
November,  1828,  pursuant  to  the  proclamation  of  the  Presi- 
dent. Whether  Massey  and  James  purchased  at  the  public 
sale  in  1828,  or  entered  afterwards,  does  not  appear  from 
the  record;  but  in  1826  and  1827  they  obtained  their  dif- 
ferent patents  for  the  land  in  dispute,  from  the  United 
States ;  and  these  titles,  the  court  below  charged  the  jury, 
were  superior  to  Cerr^'s  confirmed  claim.  And  here  the  ques- 
tion arises,  whether  Cerr^'s  concession,  on  being  confirmed  by 
Congress  in  1886,  related  back  to  its  date  of  1^99,  and  over- 
reached the  United  States  title  made  to  Massey  and  James. 
If  it  does  so  relate  to  the  extent  of  the  survey  made  under  the 
confirmation  in  1888,  and  approved  in  1840,  then  the  contro- 
versy is  at  an  end ;  and  as  on  this  assumption  the  suit  was 
brought,  it  becomes  necessary  to  examine  the  question  of  rela- 
tion of  title.  The  ar^ment  is,  that  the  concession  was  made 
by  an  officer  who  had  power  to  grant ;  and  having  done  so, 
the  land  granted  was  **  property,'*  and  protected  by  the  third 
article  of  the  treaty  of  1803,  which  declares  that  the  inhabi- 
tants of  the  ceded  territory  shall  be  maintained  and  protected 
in  the  free  enjoyment  of  their  liberty  and  property ;  and  that 
the  laws  of  nations,  equally  with  the  stipulations  of  the  treaty, 
secured  the  title  of  such  grantees. 

That  the  Lieutenant-Governor  of  Upper  Louisiana  had  the 
authority,  as  a  sub-delegate,  under  the  Intendant-G^neral  of 
the  provinces  of  Upper  and  Lower  Louisiana  and  Florida,  to 
make  concessions,  is  undeniable ;  he  could  and  did  deal  with 
the  public  domain  of  the  province, — made  concessions,  directed 
the  lands  to  be  surveyed,  and  caused  grantees  to  be  put  into 
possession.  This,  however,  does  not  settle  the  question.  It 
does  not  depend  upon  the  existence  of  power,  or  want  of 
power,  in  the  Lieutenant-Governor,  but  on  the  force  and 
efGBCt  of  the  right  his  concession  conferred.  Did  it  give  such 
a  vested  title  in  the  soil,  as  that  the  Spanish  government  could 
not  legally  disavow  it?  Or  could  the  Intendant-General, 
representing  the  royal  authority,  lawfully  refuse  to  confirm 
the  concession,  and  order  the  grantee  to  be  turned  out  of  pos- 
session ?  If  it  be  true,  that  the  title  ended  with  the  conces- 
sion, survey,  and  occupancy  of  the  land  granted,  then  it  fol- 
lows, that  the  title  was  completed  and  perfected  under  the 
Spanish  laws,  by  these  acts ;  nor  was  a  confirmation  from  any 
higher  power  than  the  Lieutenant-Governor  at  all  necessary ; 
tike  grantee  having  all  the  title  that  the  king  could  give.  The 
assumption,  that  such  was  the  Lieutenant-Governor's  power, 
and  the  force  and  effect  of  the  title,  sets  out  with  the  asaep 
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tion,  that  neither  the  regulations  *of  Morales,  nor  any  previous 
regulations  of  the  Spanish  governors,  were  ever  in  force  in 
Upper  Louisiana,  and  that  the  act  of  the  Lieutenant-Governor 
was  conclusive  as  to  law  and  fact  when  making  grrants ;  that 
he  could  grant  to  any  one,  for  any  quantity,  and  for  any 
reason,  or  without  reasons,  and  on  any  condition,  or  without 
conditions;  and  that  no  authority  existed  to  supervise  his 
acts ;  and  we  are  referred  to  various  expressions  and  conjec- 
tures on  this  subject.  In  the  cases  of  Soulard  and  Smith  T., 
against  the  United  States,  (4  Pet.,)  this  court,  after  holding 
the  cases  under  advisement  for  a  year,  professed  itself  unable, 
from  want  of  information,  to  give  any  opinion  in  the  matter ; 
and,  for  this  reason,  the  cases  were  not  then  decided.  This 
occurred  in  1830.  In  1886  and  1886,  in  the  cases  of  Clarke^ 
DelassuSy  and  two  of  Chouteau's  Heirs^  found  in  8  and  9  Pet., 
regulations  for  the  government  of  su1>delegates  are  admitted 
to  have  existed,  but  not  to  such  an  extent  as  to  control  the 
Lieutenant-Governors  in  regard  to  person,  quantity,  or  reason, 
when  making  concessions  and  orders  of  survey  ;  and  such  has 
been  the  doctrine  of  this  court  since  that  time,  so  far  as  con- 
cessions made  in  Upper  Louisiana  have  been  adjudged.  These 
cases  address  themselves  to  a  single  consideration  ;  that  is  to 
say,  whether  the  Lieutenant-Governor's  powers  were  so  limited 
that  the  concessions  then  before  the  court  were  void  for  want 
of  power ;  but  they  do  not  settle  the  question,  that  the  grant 
was  a  perfect  title.  It  is  said  by  the  court  in  the  case  of 
Chouteau^ 9  HeirSy  9  Pet.,  154, — "  It  is  remarkable,  that,  if  we 
may  trust  the  best  information  we  have  on  the  subject,  neither 
the  Governor  nor  the  Intendant-General  has  ever  refused  to 
perfect  an  incomplete  title  granted  by  a  deputy-governor  ox 
Bub-delegate.'*  In  point  of  fact,  this  is  certainly  true.  No 
such  renisals  could  take  place.  From  the  parts  of  Upper 
Louisiana,  where  grants  were  mad^,  to  New  Orleans,  where 
the  Intendant-General  and  Governor-in-chief  resided  and  kept 
their  offices,  the  distances  were  so  great,  and  the  trackless 
wilderness  between  so  infested  with  hostile  Indian  tribes,  that 
few  could  apply,  had  they  possessed  the  means  to  pay  for  per- 
fecting their  titles.  And,  in  the  next  place,  the  principal 
standard  of  value  was  skins  in  the  upper  province;  specie 
was  hardly  known  there.  And,  then,  again,  land  was  of  no 
material  value  to  such  a  population,  who  resided  in  villages, 
and  cultivated  patches  within  a  common  fence,  where  each 
inhabitant  had  his  portion  assigned  by  a  syndic.  But  two 
instances  are  known  to  exist  in  Upper  Louisiana,  where  the 
Intendant  was  ap{)lied  to  for  a  complete  title,  and  made  the 
same ;  one  case  was  that  of  Moses  Austin  for  a  league  square 
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at  Mine  k  Breton,  a  report  on  *which  is  found  in  2  American 
State  Papers,  678,  and  the  other  perfected  title  was  made  to 
Mr.  Reigh,  in  the  neighborhood  of  St.  Louis. 

The  fact,  therefore,  that  the  intendant-generals  and  gover- 
nors did  not  refuse  to  make  perfect  titles,  is  no  evidence  that 
they  had  not  the  power  to  deal  absolutely  with  concessions 
made  by  sub-delegates,  and  to  give  titles  or  refase  them,  as 
the  Congress  of  the  United  States  has  done.  Like  Congress, 
they  exercised  the  sovereign  power.  The  concession  before 
us  addresses  itself  to  the  Intendant-General  and  refers  the 
grantee  to  him,  "  to  solicit  the  title  in  due  form,"  as  do,  uni- 
lormly,  all  the  concessions  and  orders  of  survey  made  by 
lieutenant-governors,  after  the  Intendant  was  restored  to 
power.  By  the  eighty-first  article  of  the  royal  ordinance  pro- 
viding for  Intendants  of  New  Spain,  (2  White's  Recop.,  69, 
71,)  such  Litendants  were  made  the  peculiar  judges  of  causes 
and  questions  arising  in  their  respective  districts,  relating  to 
the  sale,  distribution,  and  grant  of  royal  lands ;  and,  a  dispute 
having  arisen  in  1797,  between  Morales,  Intendant  ad  interim^ 
and  Don  G.  de  Lemos,  Governor  of  Louisiana,  respecting  the 
exclusive  right  claimed  by  the  former  to  control  such  grants, 
(see  Id.,  469,  et  ««(/.,)  the  royal  order  of  22d  October,  1798, 
was  issued,  reaffirming  this  eighty-first  article,  and  declaring 
the  powers  of  the  Intendant  to  be  plenary,  and  .n  conclusion 
of  all  other  authority,  to  divide  and  grant  all  kinds  of  lands 
belonging  to  the  crown.  (Id.,  246,  477.)  Acting  under  and 
by  virtue  of  these  two  royal  orders,  the  Intendant,  Morales, 
on  the  17th  of  July,  1799,  published  his  regulations,  addressed 
to  the  lieutenant-governors,  sub-delegates,  and  to  the  people 
of  the  provinces  of  Lower  and  Upper  Louisiana,  and  West 
Florida,  so  that  those  who  wished  to  obtain  lands  might  know 
in  what  manner  to  ask  for  them,  and  on  what  conditions  they 
could  be  granted  and  sold: — "  And  especially,"  in  his  own 
language,  ^Hhat  those  who  are  in  possession  without  the 
necessary  titles  may  know  the  steps  they  ought  to  take  to 
come  to  an  adjustment ;  that  the  commandants  and  sub-dele- 
gates of  the  intendancy  may  be  informed  of  what  they  ought 
to  observe.  He  then  states,  that  a  great  number  of  those  who 
have  asked  for  land  think  themselves  the  legal  owners  of  it ; 
those  who  have  obtained  the  first  degree,  by  which  a  surveyor 
is  ordered  to  measure  and  put  them  in  possession;  others, 
after  a  survey  has  been  made,  have  neglected  to  ask  for  ^^  a 
title  to  the  property ; "  and  as  like  abuses,  continuing  for  a 
longer  time,  will  augment  the  confusion  and  disorder  which 
will  necessarily  result,  ^^  we  declare,  that  no  one  of  those  who 
have  obtainea  said  decrees,  notwithstanding  in  virtue  of 
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*thein  the  survey  has  taken  place,  and  that  they  have 
been  pat  in  possession,  can  be  regarded  as  owners  of  the  land, 
until  their  real  titles  are  delivered  completed,  with  all  the 
formalities  before  recited."  The  foregoing  is  an  extract  from 
the  eighteenth  article  of  the  regulations  of  July,  1799,  which 
regulations  had  the  force  of  written  law  up  to  the  time  when 
a  change  of  government  took  place.  The  formalities  for  com- 
pleting a  real  title  are  prescribed  by  the  three  articles  preced- 
ing the  eighteenth;  the  surveyor  was  bound  to  forward  to 
the  Intendant  a  survey,  and  also  a  copy  of  the  survey,  or 
rather  a  figurative  plot,  and  a  certificate  called  a  proces- 
verbal,  signed  by  the  commandant,  or  a  syndic  and  two  neigh- 
bors, together  with  the  surveyor,  declaring  that  the  survey 
was  made  in  their  presence,  and  corresponded  with  the  facts 
stated  in  the  proces-verbal,  and  on  the  concession,  this  figura- 
tive plot,  and  the  proces-verbal,  the  complete  title  was 
founded ;  a  copy  of  the  plot  and  proces-verbal  being  attached ; 
and  which  evidence  of  title  was  recorded  in  several  depart- 
ments. Such,  in  substance,  was  the  real  title  completed. 
The  necessity  of  a  further  title  than  a  mere  loose  order 
of  survey,  given  by  commandants  of  posts  and  lieutenant- 
governors,  and  placed  in  the  hands  of  the  interested  party,  is 
too  manifest  for  comment.  Petitions  were  written  by  the 
party  asking  the  land,  or  some  one  for  him;  the  governor 
consented,  usually  by  indorsement  on  the  petition,  and 
ordered  that  the  petitioner  should  have  the  land,  and  directed 
that  it  should  be  surveyed ;  the  paper  was  handed  to  the  peti- 
tioner, who  might  deliver  it  to  the  surveyor,  or  omit  it ;  if  he 
presented  it,  and  the  land  was  laid  off,  then  it  was  the  sur- 
veyor's duty  to  record  both  the  concession  and  plat,  together 
with  the  proces-verbal.  But  this  did  not  make  the  party 
owner;  without  the  further  act  of  the  king's  deputy, — ^the 
IntendAnt-General, — the  title  still  continued  in  the  crown. 

As  assumed  in  argument,  (and  truly,)  by  the  third  article 
of  the  treaty  by  which  Louisiana  was  acquired,  and  by  the 
laws  of  nations,  the  inhabitants  of  the  ceded  territory  were 
entitled  to  be  maintained  and  protected  in  the  free  enjoyment 
of  their  property.  But  in  what  property?  To  such  an 
interest  in  it,  if  land,  as  they  had  when  the  country  changed 
owners ;  and  that  interest  being  of  a  character  requiring  royal 
sanction  before  the  Spanish  government  would  recognize  it  as 
divesting  the  public  title,  our  government,  as  the  successor  of 
Spain  to  the  public  lands,  gave  the  same  construction  and 
effect  to  concessions  and  orders  of  survey ;  holding,  that  the 
title  of  the  king's  domain  passed  by  treaty  to  the  United 
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States,  notwithstanding  the  existence  of  saoh  concessions. 
•8071  ^®**  *^  *^®  ^"^^  extent  of  any  equity  *in  the  claimants, 
-I  the  government  adopted  means  to  satisfy  the  claims ; 
and,  as  the  sovereign  power  could  not  be  sued  as  legal  owner, 
Boards  of  Commissioners  were  created,  with  liberal  poweis, 
to  investigate  every  description  of  claims,  and  report  on  them 
to  Congress,  for  the  sanction  of  sovereign  authority ;  and  by 
this  means  many  claims  were  confirmed,  the  legal  title  added, 
and  incipient  concessions  completed  into  perfect  and  conclu- 
sive titles  against  the  government.  Then,  again.  Congress 
provided  that  special  courts  should  be  organized,  in  which  the 
ffovernment  might  be  sued,  in  a  prescribed  form,  and  decrees 
be  made  for  or  against  claimants ;  but  no  suit  could  be  main- 
tained in  an  ordinary  action  of  ejectment,  or  for  title  of  any 
kind,  on  a  concession  and  an  order  of  survey,  for  want  of  legal 
title  to  sustain  it.  Such  claimants  ^^were  not  regarded  as 
owners  of  land,  until  the  real  title  was  delivered  completed,'' 
in  the  language  of  the  Spanish  i^egulation  No.  18.  Had  the 
courts  of  justice  been  allowed  to  hold  otherwise,  and  to  inter- 
fere in  the  matter,  and  to  decree  titles  to  claimants  in  equity, 
or  to  enforce  their  claims  at  law,  and  oust  the  United  States 
indirectly  by  suing  persons  found  on  the  land,  little  or  no 
occasion  would  have  existed  for  boards,  or  special  courts,  tc 
adjudge  respecting  the  validity  of  claims;  as  the  ordinary 
tribunals  could  have  settled  all  controversies  under  state  laws 
declaring  such  claims  cognizable  in  the  state  courts.  It  was 
therefore  manifest,  that  claims  resting  on  the  first  incipient 
steps  must  depend  for  their  sanction  and  completion  upon  the 
sovereign  power;  and  to  this  course  claimants  had  no  just 
cause  to  object,  as  their  condition  was  the  same  under  the 
Spanish  government.  No  standing,  therefore,  in  an  ordinary 
judicial  tribunal  has  ever  been  allowed  to  these  claims,  until 
Congress  has  confirmed  them  and  vested  the  legal  title  in  the 
claimant.  Such,  undoubtedly,  is  the  doctrine  assumed  by  our 
legislation.  To  go  no  further,  the  act  of  May  26th,  1824, 
allowing  claimants  a  right  to  present  their  claims  in  a  court 
of  justice,  pronounces  on  their  true  character.  It  declares, 
that  the  claim  presented  for  adjudication  must  be  such  a  one 
as  might  have  been  perfected  into  a  complete  title  under  and 
in  conformity  to  the  laws,  usages,  and  customs  of  the  govern- 
ment under  which  the  same  originated,  had  the  sovereignty 
of  the  country  not  been  transferred  to  the  United  States; 
and,  by  the  sixth  section,  when  a  decree  is  had  favorable  to 
the  claim,  a  survey  of  the  land  shall  be  ordered,  and  a  patent 
shall  issue  therefor;  and  by  section  eleventh,  ^^if  the  decree 
816 


JANUARY  TERM,    1850. 


Menard's  Heirs  f>.  Massey. 


shall  be  m  the  claimant's  favor,  and  the  land  has  been  sold  bj 
the  United  States,  or  otherwise  disposed  of,  the  interested 
party  shall  be  allowed  to  enter  an  equal  quantity  of  r«qAQ 
land  elsewhere."  So,  again,  the  act  *of  July  9th,  1882,  ••  ^"^ 
creating  the  last  board,  directs  the  commissioners  to  inquire 
into  and  examine  all  unconfirmed  claims  previously  filed, 
founded  on  any  incomplete  grant,  concession,  warrant,  or  order 
of  survey,  issued  by  the  authority  of  France  or  Spain,  and  to 
class  the  same  so  as  to  show,  first,  what  claims,  in  their  opinion, 
would  in  fact  have  been  confirmed  according  to  the  laws, 
usages,  and  customs  of  the  Spanish  government  and  the  prac- 
tice of  the  Spanish  authorities  under  them  ^^at  New  Orleans," 
if  the  government  under  which  said  claims  originated  had 
continued  in  Missouri ;  and,  secondly,  what  claims,  in  their 
opinion,  are  destitute  of  merit  under  such  laws,  usages,  and 
customs.  And  by  section  third  it  is  declared,  that  from  and 
after  the  final  report  of  the  commissioners,  the  lands  of  the 
second  class  shall  be  subject  to  sale,  the  same  as  other  public 
lands ;  and  that  those  of  the  first  class  shall  continue  to  be 
reserved  from  sale,  as  heretofore.  From  the  first  act,  passed 
in  1805,  up  to  the  present  time,  Congress  has  never  allowed 
to  these  claims  any  standing  other  than  that  of  mere  orders 
of  survey  and  promises  to  give  title ;  and  which  promises 
addressed  themselves  to  the  sovereign  power  in  its  political 
and  legislative  capacity,  and  which  must  act,  before  the  courts 
of  justice  could  interfere  and  protect  the  claim.  And  so  this 
court  has  uniformly  held.  The  title  of  Cerr^  having  no  stand- 
ing in  court  before  it  was  confirmed,  it  must  of  necessity  take 
date  from  the  confirmation,  and  cannot  relate  back  so  as  to 
overreach  the  patents  made  in  1826  and  1827. 

The  next  ground  relied  on  to  reverse  the  decision  of  the 
Circuit  Court  is,  that  Cerr^'s  claim  was  reserved  from  entry 
and  grant  by  the  act  of  March  8d,  1811,  providing  for  the 
sale  of  public  lands  and  the  final  adjustment  of  land  claims. 
The  fifth  section  declares  that  back  lands  to  front  grants  on 
the  Mississippi  River,  &c.,  are  reserved  from  sale;  and  by 
section  sixth  it  is  provided,  that,  until  after  the  decision  of 
Congress  thereon,  no  tract  of  land  shall  be  offered  for  sale, 
the  claim  to  which  has  been,  in  due  time,  and  according  to 
law,  presented  to  the  register  of  the  land  office  for  the  pur- 
pose of  being  investigated  by  the  commissioners  appointed 
for  ascertaining  the  rights  of  persons  claiming  lands  in  the 
territory  of  Orleans.  The  eiglith  section  declares,  that  the 
Surveyor-General  shall  cause  such  lands  in  the  Louisiana 
territory  as  the  President  shall  direct  to  be  surveyed,  like 
other  public  lands ;  offices  are  established  for  their  disposal, 
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and  it  is  directed  that  they  shall  be  sold  by  order  of  the  Prarf- 
dent.  ^  But  from  this  power  to  sell  are  excepted  section  num- 
ber sixteen,  salt  springs,  and  lead  mines,  with  such  lands 
*8091  ^i^^^?  thereto  as  the  President  shall  direct;  and 
J  •then  comes  the  exception  relied  on  for  the  protection 
of  Cerr«*s  claim,  to  wit,— "That,  till  after  the  decision  of 
Congress  thereon,  no  tract  of  land  shall  be  offered  for  sale, 
the  claim  to  which  has  been,  in  due  time,  and  according  to 
law,  presented  to  the  recorder  of  land  titles  in  the  District  of 
Louisiana,  and  filed  in  his  office,  for  the  purpose  of  being 
investigated  by  the  commissioners  appointed  for  ascertaining 
the  rights  of  persons  claiming  lands  in  the  territory  of  Lou^ 
siana.       (See  Land  Laws,  194.) 

That  this  provision  is  an  exception  to  the  general  powers 
conferred  on  the  officers  to  sell,  is  not  an  open  question ;  hav- 
ing been  so  adjudged  by  this  court  in  the  case  of  StoddarcTs 
ffeir9  V.  Cumbers,  reported  in  2  Howard ;  and  again  at  the 
present  term,  in  the  case  of  Bissell  v.  Penrose^  po9t^  p.  •817. 
xSTor  is  it  an  open  question,  that  the  act  of  February  17, 1818, 
§  8,  re-enacts  and  continues  in  force  the  exception  as  respects 
such  lands.  This  was  also  decided  by  the  above  cases ;  and 
that  such  was  the  opinion  of  Congress  is  manifest  from  the 
third  section  of  the  act  of  July  9,  1882,  under  which  the  last 
board  acted ;  for  it  declares,  that  lands  of  the  first  class  shall 
be  reserved  from  sale  "  as  heretofore."  ^ 

All  these  acts  of  Congress,  with  their  exceptions,  address 
themselves  especially  to  the  Department  of  Public  Lands,  as  by 
them  that  department  must  be  guided.     In  reserving  lands 
from  sale,  it  was  necessary  to  know  where  they  were  situated, 
and  how  far  they  interfered  with  the  public  surveys.     Either 
the  President,  or  some  other  officer,  must  have  had  the  power 
to  designate  the  lands  as  those  adjoining  to  salt  springs  and 
lead  mines ;  or  it  must  have  appeared  in  some  public  office 
appertaining  to  the  Land  Department  what  the  boundaries  of 
reserved  lands  were ;  and  if  it  did  not  appear,  no  notice  of  the 
claim  could  be  taken  by  the  surveyors,  nor  by  the  roisters 
and  receivers  when  making  sales.     This  was  a  conclusion  that 
has  from  necessity  been  acted  on  at  the  land  offices;  and 
as  Cerrrf's  claim  was  not  surveyed  before  the  confirmation 
took  place,  no  boundaries  of  his  tract  could  be  recognized 
when  the  public  surveys  were  made  and  the  lands  sold.     He 
claimed  no  "  tract  of  land."     The  laws  refer  to  specific  tracts 
that  are  claimed;  it  is  not  material  whether  the  boundaries 
are  proper,  and  according  to  the  concession,  or  the  claim  be 
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just  or  otherwise,  so  that  the  tract  claimed  be  certain.  This 
was  also  decided  in  the  cases  just  cited.  Certainly,  a  mere 
floating  claim,  founded  on  a  concession  that  was  ordered 
to  be  located  by  survey,  and  where  no  survey  or  location 
had  been  made,  was  not  protected  by  the  act  of  1811.  An 
actual  survey  is  not  indispensable;  but  boundaries  must 
appear,  in  some  form,  from  the  notice  of  claim  and  r«o-iA 
*the  accompanying  evidences  filed  with  the  recorder.  ^ 
If,  from  these,  the  tracts  could  not  be  laid  down  on  the  town- 
ship surveys,  then  the  land  could  not  be  reserved  from  sale ; 
although,  by  the  concession,  and  by  the  notice,  a  particular 
spot,  (as  the  Big  Spring  of  the  M aramee,)  was  referred  to  in 
general  terms  as  the  place  where  the  land  should  lie. 

But  there  is  another  ground  of  defence,  that  would  have 
been  conclusive,  even  had  Cerr^'s  claim  been  surveyed  and 
the  survey  filed  with  the  recorder  in  1806,  accompanying  the 
notice  of  claim.  By  the  second  section  of  the  confirming  act 
of  July  4th,  1886,  it  is  provided,  that,  *'*'  if  it  shall  be  found 
that  any  tract  confirmed  by  this  act,  or  any  part  thereof,  had 
been  surveyed  and  sold  by  the  United  States,  this  act  shall 
confer  no  title  to  such  lands,  in  opposition  to  the  rights 
acquired  by  such  location  or  purchase ;  and  the  party  whose 
claim  is  confirmed  by  this  act  shall  be  authorized  to  enter  a 
quantity^  of  land  equal  to  the  interference  elsewhere.'* 

Having  seen  that  the  United  States  might  confirm  the  claim 
of  Cerre,  or  might  refuse  to  do  so ;  and  that  it  took  date  as  a 
title  recognized  in  the  judicial  tribunals  from  the  confirming 
act,  it  follows  that  the  claim  might  be  confirmed  in  such  part, 
and  on  such  conditions,  as  Congress  saw  proper  to  prescribe ; 
and  having  refused  to  confirm  it  for  lands  lying  within  its 
boundaries  which  had  been  previously  sold,  and  the  patents  to 
Massey  and  James  being  of  this  desciiption,  they  are  the  only 
legal  title  to  the  land ;  and,  therefore,  the  charge  of  the  Cir- 
cuit Court  was  proper. 

The  survey  of  Cerr^*s  tract,  founded  on  the  confirmation, 
was  given  in  evidence,  and  recognized  as  part  of  his  title  by 
the  Circuit  Court ;  which  circumstance  we  deem  it  proper  not 
to  pass  without  notice.  By  the  act  of  April  26th,  1816,  it  was 
provided  that  a  surveyor  should  be  appointed  of  the  public 
lands  for  the  territories  of  Illinois  and  Missouri,  whose  duty  it 
should  be  to  cause  so  much  of  the  lands  in  said  territories  as 
the  President  should  direct,  to  be  surveyed  and  divided  as 
were  the  public  lauds  lying  northwest  of  the  river  Ohio ;  and 
the  act  declares  that  ^^  it  shall  also  be  the  duty  of  the  surveyor 
to  cause  to  be  surveyed  the  lauds  in  said  territories,  the  claims 
to  which  have  been,  or  hereafter  may  be,  confirme^l  by  any  act 
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ILr^i-iLfc  j/  t'je  Ufirivrr  A  Mia&  iltL  &.::.  fcitkZ  be  deliTcrel  to 
t^  ftorrer^r  ^>yA:.u?i  -i-i^r  ilk  *«.""  -Ax;i  MZirpiMXai 
warrej^  c»1t  «rnl£*-i  tj  *»iild  f^rrreTir-  &hiZ  he  ^diLiised  as 
erSdeijee  in  ai-yf  :L*r  <?. un*  if  li-e  I7i-:t<id  Suoesi.  or  d« 
territoneft  tl*ere>^-f-^  Ux-der  iLi*  i-Ti*:r:rr,  Ceirf s  eluB  vm 
nrrered;  as  v'iH  better  app^aj  br  liie  f.Hoving  certHicitg. 
preeeding  tbe  d&^rr:;.::oa  of  tbe  liiies: — 

•*  Plat  ajad  defecripri  ^a  of  tbe  siarvey  of  a  tzaet  of  i^M 
Freoch  arpeici.  e^joa]  to  SXK'l  ai.d  ivei.tT-fiTe  handredtha 
English  acrea  of  land^  situikt^i  La  lovr^Lip  thiriT-eigiit  iMxth, 
laoge  fire  west ;  aiid  U^witsLipi^  thirtT-seTen  and  thirtr-^lit 
north  of  tlie  base  iiae.  raage  six  west  of  the  fifth  principal 
meridiaxi,  iii  the  htate  of  Mii^ ^ari ;  executed  frum  the  18th  to 
tiie  2(Hh  of  June,  1838.  by  Joseph  C.  Browiu  depntr  surfejor^ 
ODder  iustructious  from  the  sarveyur  of  the  pablic  lands  in 
tbe  states  of  Illinois  and  Mii^g^juru  dated  the  6th  of  June* 
1888 ;  it  being  the  one  half  of  7,056  arpens,  or  a  league  sqoan:, 

Einted  in  two  tracts  of  equal  qoautity,  on  the  8th  of  NoTem- 
r,  17d9,  Ui  Pascal  L.  Cerrd,  bj  Zenou  Tradeao,  Lieatenant- 
GoTeruor  of  t)ie  Spanish  province  of  Upf>er  Looisiana;  this 
tract  ^  to  be  taken  at  the  place  commonly  known  by  the  name 
of  the  Great  S<jurce  of  the  River  Maramee,  at  about  three 
hundred  miles  from  its  mouth,  so  as  to  include  the  said  sources ;  * 
and  confirmed  to  Pascal  h,  Cerr^  by  the  act  of  Congress  of 
tbe  United  States  approved  on  the  4th  of  July,  1836,  entitled, 
*  An  act  confirming  claims  to  land  in  the  state  of  Missouri, 
and  for  other  pttri>oses,*  according  to  the  decision  No.  2  of  the 
rei>ort  of  the  Board  of  Commissioners  appointed  by  the  act 
of  Congress,  approved  on  the  9th  of  July,  1832,  entitled,  *  An 
act  for  the  final  adjustment  of  private  land  claims  in  Missouri,* 
and  the  act  of  Congress  approved  the  2d  of  March,  1838, 
supplemental  thereto/' 

1  he  Surveyor-General  approved  the  survey,  June  26, 1840. 
In  havinff  the  land  laid  off,  and  in  approving  the  survey,  he 
acted  under  the  authority  oi  Congress,  expressly  conferred  by 
the  act  of  1816.  Joseph  C.  Brown  testified  that  he  made  this 
survey,  being  the  same  offered  in  evidence  above ;  that  the 
survey  was  made  at  the  time  stated  on  its  face,  and  was  made 
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by  the  witness  at  the  place  knowD  and  called  **'  the  Big  Spring 
of  the  Maramee ;  *'  that  the  said  spring  was  on  section  one, 
as  marked  and  designated  on  the  plat  before  him.  The  Big 
Spring  was  a  very  large  body  of  water  breaking  out  of  a  high 
bluff,  and  made  a  stream  from  the  spring  itself  of  about  one 
hundred  feet  wide,  and  a  foot  in  depth ;  that  witness  made 
the  survey  by  direction,  and  under  the  authority  given  p»«i  o 
to  him  by  •the  Surveyor-General  of  the  United  States  ^ 
at  St.  Louis.  Witness  further  stated  that  the  survey  was 
made  according  to  Mr.  Cerr^'s  directions,  and  in  obedience  to 
the  instructions  given  to  him  by  the  Surveyor-General ;  Mr. 
Cerr^  made  no  particular  reconnoissance  of  the  ground, 
although  personally  present,  but  took  the  land  as  it  came ; 
and  it  was  made  by  the  surveyor  at  the  particular  place  indi- 
cated, the  Big  Spring,  as  the  source  of  his  claim.  Witness 
stated  further,  that  the  instructions  from  the  Surveyor-General 
were  printed  instructions,  of  which  a  copy  is  set  out. 
Among  numerous  and  detailed  instructions  referred  to  by  the 
witness,  there  are  the  following : — 

^'  Information  given  to  you  by  a  claimant  or  his  agent  relat- 
ing to  the  situation  of  a  claim  will  govern  your  operations, 
provided  you  believe,  from  all  the  circumstances  which  come 
to  your  knowledge,  that  such  information  is  correct;  and  pro- 
vided also  that  it  does  not  contradict  the  papera  with  which 
you  may  be  furnished.  The  position  of  any  point  or  place 
called  for  in  a  concession,  and  also  of  the  settlement  or  im- 
provement in  virtue  of  which  a  settlement  claim  is  confirmed, 
must  be  stated  in  your  field  notes.  The  survey  of  claims 
which  are  confirmed  unconditionally,  according  to  a  former 
survey^  will  conform  thereto,  regardless  of  any  excess  or  defi- 
ciency in  quantity,  provided  the  old  lines  and  corners  can  be 
found  and  properly  identified  ;  in  which  event,  the  old  corners 
will  be  run  to,  and  the  true  courses  and  lengths  of  the  several 
lines,  according  to  your  operations,  will  be  correctly  stated  in 
your  field  notes ;  and  if  the  old  lines  and  corners  cannot  all 
be  found,  you  will  conform  to  the  old  survey,  as  near  as  prao- 
ticable,  by  running  the  courses  and  distances  called  for,  or 
to  the  intersection  of  the  proper  lines,  as  may  be  required, 
making  the  necessary  allowance  for  the  difference  in  the 
variation  of  the  needle. 

^^  2.  The  resurveys  of  claims  which  are  confirmed  according 
to  an  old  survey,  but  are  restricted  in  quantity,  will  be  sur- 
veyed as  above  directed  for  those  not  restricted,  except  that, 
if  there  is  any  excess  or  deficiency,  it  will  be  thrown  off  or 
taken  in  a  line  parallel  to  that  old  line  of  the  survey,  which 
the  claimant  may  direct;  or  if  he  fails  or  declines  to  give 
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diraotiooB.  throw  off  tho  excess  or  take  iu  the  deficient  qnantitf 
4U1  tk«  side  which  you  thiak  will  best  promote  his  interest. 
buD^  ouefol  to  note  all  the  partaculara  relating  thereto 
in  joiu  field  book,  and  give  ^e  poeition  of  the  old  Itaes 
Mid  ooraere  wUoh  mkj  be  abandoned  because  of  the  excess 
or  d«fioienoy  in  quantity. 

•S181       "^  Clainu  which  are  confirmed  according  to  the  con- 
-l  oenioa,  *«nd  have  been  legally  surreyed  in  conformity 
tbttiewith,  except  as  to  exactne^   in   quantity,   will   be   re- 
wiTvered  as  the  ota^  of  cases  last  above  mentioned. 

"4.  If  the  survey  heretofore  executed  of  a  claim  which  is 
ooufinustl  aocording  to  a  concession,  whether  the  concession 
ia,  or  is  not.  special  as  to  locality,  but  is  special  as  to  the 
direction  of  the  lines,  the  propurtional  leueth  of  the  different 
aides,  or  the  figure  of  the  survey  to  be  made  in  virtne  thereof, 
does  not  conform  to  these  requirements  of  the  concession,  the 
Bftid  survey  will  be  altogether  disregarded,  except  so  far  as  it 
may  be  useful,  in  cases  where  the  concession  is  not  special  as 
to  looality,  in  identifying  the  situatioD  of  the  intended  conces- 
sion to  be  ooufiruied,  unless  the  survey  was  executed  and 
approved  by  the  proper  Spanish  oEBcer  prior  to  the  transfer  of 
the  country  to  the  United  States ;  in  which  event,  the  survey 
will  be  considered  as  evidence  of  the  changed  intention  of  the 
authority  making  the  concession,  and  will  be  taken  aa  a  part 
and  parcel  thereof. 

"  5.  Claims  which  are  confirmed  according  to  special  con- 
oeaaions,  and  which  have  not  been  surveyed,  you  will  survey 
iu  strict  accordance  with  the  terms  of  the  concessions ;  always 
bearing  in  mind,  that  where  there  are  no  special  requirements 
iu  the  ooncession,  it  was  the  general  practice  of  the  govern- 
ment with  which  the  claims  origiuated  to  run  them  either  in 
squares,  or  in  right-angled  parallelograms  of  one,  five,  ten,  or 
soma  intermediate  or  greater  number  of  arpena,  by  forty  or 
eighty,  according  to  the  size  of  the  tract,  or  double  as  long  as 
wide,  unless  some  other  survey  or  grant  intervened  and  ren- 
dered a  departure  from  this  rule  unavoidable;  in  which  case, 
the  rule  was  only  so  far  departed  from  as  was  necessary  to  get 
rid  of  the  interference  with  prior  surveys." 

Cerr4's  claim  was  of  the  laut  class.  The  laud  was  directed 
to  be  surveyed  according  to  his  directions ;  the  surveyor  hav- 
ing regard  to  the  last  (and  6fth)  instruction,  with  the  excep- 
tiiiji,  that  the  special  spot  called  for  iu  the  concession  was 
leqvured  to  he  laid  down  and  noted  in  some  part  of  the  sui^ 
ve}'.  When  it  was  made,  and  the  field  notes  returned  to  the 
Sui  veyor-General's  office,  and  the  desciiption  and  plat  made 
out  in  form  and  approved  by  the  Sui\uyor-Gene«d,  it  was 
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oondusiTe  evidence,  as  against  the  United  States,  that  the 
land  granted  by  the  confirmation  of  Congress  was  the  same 
described  and  bounded  by  the  survey ;  unless  an  appeal  was 
taken  by  either  party,  or  an  opposing  claimant,  to  tiie  Com- 
missioner of  the  General  Land  Office.  Tliis  consideration 
depends  on  the  fact,  that  the  claimant  and  the  United  r«o-|4 
States  were  parties  to  the  ^selection  of  the  land ;  for,  '- 
as  they  agreed  to  the  survey,  they  are  mutually  bound  and 
respectively  estopped  by  it.  But  private  claimants  of  lands 
within  its  boundaries,  who  were  no  parties  to  the  survey,  are 
not  estopped,  and  may  controvert  its  conclusiveness,  so  far  as 
their  claims  interfere  with  the  lands  thus  selected  by  the 
party,  and  which  were  laid  off  to  him  by  the  United  States. 
We  are  not  called  upon  to  say,  nor  do  we  wish  to  be  under- 
stood as  intimating,  to  what  retrospective  date  the  confirma- 
tion by  Congress  of  laud  thus  surveyed  relates,  so  as  to  over- 
reach a  claim  by  purchase  from  the  United  States,  further 
than  the  case  before  us  requires,  which  is,  that  lands  purchased 
before  the  act  of  July  4th,  1886,  was  passed,  are  protected 
against  the  confirmation  made  by  that  act. 

For  the  reasons  stated,  we  order  the  judgment  of  the  Cir- 
cuit Court  to  be  affirmed. 

For  a  more  perfect  understanding  of  the  manner  in  which 
a  complete  title  under  the  Spanish  government  was  executed, 
the  form  of  such  a  title,  translated  &om  the  Spanish,  is  hereto 
annexed.^ 

JDon  Joan  Ventwra  Marale$^  Principal  Camp^cUer  of  the 
Armie%^  Intendant  ad  interim  of  the  Royal  Finance%  of  the 
Provineee  of  Louieiana  and  West  Florida^  Superintendent^ 
Sulhdelegatey  Judge  of  the  Admiralty^  of  the  Moyal  Lands 
and  Domain^  ^c. : — 

Whereas  (D.  M.  D.)  an  officer  of  the  militia,  residing  in 
this  city,  has  appeared  before  this  tribunal,  petitioning  the 
grant  and  title  of  one  hundred  and  twenty-six  arpens  of  land, 
with  that  front  to  the  Bayou  de  los  Lobes  and  the  depth  of 
forty,  bounded  by  (Don  F.  S.)  and  vacant  lands  on  the  Bay 
St.  Louis,  provided  they  be  of  the  royal  domains,  to  establish 
there  a  plantation  and  cow-pens,  stating  that  he  has  taken  the 
proper  steps  and  showing  that  he  has  made  the  necessary  pro- 
visions for  establishments  of  that  kind  ;  and  having  presented 
the  plat  of  the  royal  surveyor  (Don  C.  T.),  indicative  and 
figurative  of  the  said  one  hundred  and  twenty-six  arpens  in 
front  by  forty  in  depth  situated  in  the  above-mentioned  place ; 

Umtted  SiaUs  ▼.  PhUadelphia  and  New  Orleoiw,  11  How..  662 


SUFKEME  f      rzr. 


atA  )efritjf  mhr:.'rj^  :ht  v~i.>  v.  she  iaai.  of  tka  rml 
<,-.*•.««•.  afc-^  •>►  -iat:-^  :2a.i«  r>'.  -,-,T«ci.a  S.*  the  deaHM «C 
V^  kkld  f^A  M.  b./  Tj-.-  'jIl  tee  *>.aaxrT.  havia^  ym  aa 
'.-:->.'.-:.  is.  f.lt  f^T.r.  £>7  a:^  a'^  v::b  thfC  idTKe  -  if  iut  anMSor, 
'ix^^  M^  VA'..  ::.4*-«r.t:  I  i^re  <>'■:.  %de>l  :i:«  wd  giaat.  md 
\  4.-.  '.7>-r  tf.;kt  tfjt^  t>.>  h«  Eovle.  Acoirrdlae'.T.  ang  Ab 
y.ti*^  'f.fKti  V>  U.'jt  l:.U:r.'lAi,  ;,T.  ir^  the  mune  <:f  ii>e  kiag  o«r 
,«.,.  I'/H,  ("wV-ra  <;>i  ■..j-Af^A')  I  dft  tmot  to  ih»  »howi  wM 
"" '  (ly.  M.  b.;  *:U  ^>',r«-a«r.:i  .ced  tnet  of  land,  owfen- 
i.'.^  '>ri«  hatAtiA  aril  tor«ri:v-~ix  arpeos  in  front  and  batj  ■■ 
'If^Au,  laMaXt-A  at  tr.fi;  [.!^j«  cal!^  :be  Bar  St.  Look,  frootug 
t/f  tfw»  Bay'^a  ']«  l'«*  L/.fy^^  anti  b^,ar.ded  br  the  landi  of  (Doa 
V.  a.)  aitd  rv^arit  '.ah'U.  in  ciiifonnity  to  the  points  and  di»> 
tari'sw  fnark«d  '>»  th«  f'l^t  an'i  ita  certificate,  in  vliieh  is  recited 
t(i*;in«a»area;>f>^nFi^  in  the  d'rcket  of  said  matter  fiar  leeoid ; 
'fit  'ft  s'f'yl-wi^L,  ari'l  without  any  pecuniaiy  eoosidgration  in 
furor  t4  tint  tojaI  financier,  I  give  him  the  irtiole  »ad  direct 
owri^nihrp  fi  the  itaid  grantd  land,  for  him  and  his  sarrennnre 
in  saiti  lani'ls,  with  jy^wer  Ui  him,  the  said  grantee,  to  dispose 
"f  the  ftarne  at  hiM  will ;  with  power  to  take  poonomon  of  the 
mnnf„  and  elaim  it  trtna  this  inten'lancy  if  there  is  any  obstacle , 
nh'\  in  itaid  laud  forthwith  I  place  and  pat  him  withont  any 
'latitage  Ut  the  rights  of  third  persons  who  may  have  a  better 
n((ht  Ut  it;  with  the  qualificatioo  and  condition  Uiat  he,  the 
H'li'l  (\i.  M.  DOt  ^>  whom  we  do  this  faror,  and  his  saccessorsi 
itliall,  as  regards  such  tr^ict  of  laud,  fulfil  the  ohligationa  im- 
[MMM^l  ujfon  him  by  the  regulations  and  instructions  made  and 
published  by  this  iiitendaucy  oo  the  17th  of  Joly,  1799,  to  wit, 
the  third,  fourth,  Kixth,  seventh,  and  ninth  of  said  instructions, 
coiiforiNsbly  to  the  hication,  place,  quality,  and  circumstanees 
of  the  said  graiited  land ;  whereof  we  advise  him,  that  he  may 
know  it  anil  nob  nret«nd  to  be  ignorant  of  it,  under  the  peuiu- 
ties  ooiitemplateu  in  said  instructtous,  with  which  he  shall 
a(H]Uuint  himself.  In  virtue  of  which  I  have  ordered  these 
prewnbt  Ui  ho  drawn  under  my  hand,  and  sealed  with  the  seal 
of  ray  anus,  imd  countersigned  by  the  undersigned  notary  of 
the  royal  finances ;  who,  as  well  as  the  principal  Comptrolliar's 
ufHoe,  will  register  it. 

aiven  at  New  Orleans,  the  29th  of  May,  1802. 
[l.  b.]  (ijigned,)        Juan  Vbmtuba  Mobales. 

By  onhir  of  the  Intendant. 

(Signed,)  Cablos  Xdcknss. 

"     IhIiii  iid  the  foregoing  title  from  p^e  41  to  48  of  the  book 
I  Inr  Lhal  pui'poMu.     New  Orleans,  29tb  May,  1802. 
(Signed,)  XlUfiNSH 
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In  the  principal  Comptroller's  office  the  foregoing  title  has 
been  registered  in  the  book  assigned  for  that  purpose,  at  folio 
10.     New  Orleans,  9th  of  June,  1802. 

(Signed,)  Abmidez. 

I,  Don  Carlos  Trudeau,  Surveyor  Royal  and  Particular  of 
the  Province  of  Louisiana,  &c.,  do  certify,  that  in  favor  rmo^a 
of,  and  in  •presence  of  (D.  M.  D.)  and  with  the  assist-  "- 
ance  of  the  syndic,  Don  Philip  Sancier,  and  the  adjoining 
neighbor,  has  been  verified,  bounded,  and  limited,  a  tract  of 
land  of  one  hundred  and  twenty-six  arpens  in  front  to  the 
Bayou  de  los  Lobos,  with  the  ordinary  depth  of  forty  arpens, 
measured  with  the  perche  of  the  city  of  Paris,  of  eighteen  feet 
long,  measure  of  the  said  city ;  which  tract  of  land  is  situated 
at  the  place  called  the  Bay  of  St.  Louis,  on  the  southern  bank 
of  the  Bayou  de  los  Lobos ;  joining  on  the  north  part  the  bank 
of  said  bayou ;  on  the  south,  land  granted  to  Don  F.  S. ;  and 
on  the  other  sides,  by  vacant  lands  of  the  domain  of  his 
Majesty,  by  parallel  lines  running  southeast  by  south.  On 
eacn  limit  has  been  planted  a  stake  made  of  pine,  driven  into 
the  ground  to  a  depth  of  two  feet ;  the  first  implanted  upon 
the  bank  of  the  bayou,  and  the  other  at  the  foot  of  the  high 
land ;  at  the  extremity  of  the  ordinary  forty  arpens,  I  have 
planted  no  boundary,  the  soil  being  covered  with  water  and 
impracticable,  as  it  appears  on  the  plan  on  the  other  side, 
wluch  exhibits  the  extent  and  direction  of  the  limits,  &c. 
This  survey  has  been  made  pursuant  to  a  decree  of  his  Lord- 
ship the  Intendant-General,  dated  the  15th  of  the  month  of 
March  last  past.  In  testimony  whereof,  I  have  delivered  these 
presents,  with  the  foregoing  figurative  plan,  the  15th  of  the 
month  of  April,  1802.  Signed,  I  the  present  surveyor,  and 
registered  in  the  Book  C,  No.  8,  fol.  62,  at  No.  1514,  of  the 
operations  of  survey. 

I  do  certify  that  the  present  copy  conforms  to  the  original. 
Given  to  the  interested  party  to  enable  him  to  proceed  so  as 
to  obtain  the  corresponding  title  of  grant  in  due  form. 

(Signed,)  Cablos  Tbudbau,  Surveyor  Royal. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Missouri,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  thiF 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 

826 


♦dl7  SUPRftMt;  COtJftf . 


Biflsell  V.  Penrose. 


♦Lewis  Bissbll,  Plaintiff  in  erbob,  v.  Maby  B.  Pen- 

B08B,  Defendant. 

[n  the  case  of  Stoddard  y.  Chamheraj  2  How.,  284,  this  court  dedded  by 
implication,  and  now  decides  expressly,  that  a  general  and  anlocated  con- 
cession, granted  by  the  Spanish  governor  prior  to  the  transfer  of  Louisiana, 
a  private  survey  of  wliich  made  after  the  transfer  was  recognized  by  the 
commissioners  appointed  under  the  act  of  1805,  before  whom  the  claim  was 
filed,  was  so  designated  and  located  as  to  be  reserved  from  sale  by  virtue  of 
the  act  of  1811,  and  consequently  no  New  Madrid  certificate  could  be  located 
upon  it.* 

The  act  of  1804,  forbidding  private  surveys  upon  the  public  lands,  was  Impliedly 
repealed  by  the  act  of  1806,  which  required  claimants  to  file  a  plat.  The 
act  of  1806  authorized  the  commissinners  to  direct  such  surveys  as  they 
m^t  deem  necessary,  which  gave  them,  thereby,  the  power  to  adopt  any 
luior  and  private  surveys  which  they  might  deem  just  and  proper,  for  the 
purpose  of  designation  aud  location. 

The  effect  of  such  private  surveys  was  not  to  sever  the  land  from  the  public 
domain,  but  merely  to  indicate  the  tract  which  Congress  was  to  act  upon  at 
a  subsequent  period,  in  case  it  thought  proper  to  confirm  the  daim.* 

The  act  of  1836  confirmed  the  claims  of  assignees  who  had  prosecuted  them 
as  claimants,  and  did  not  intend  to  vest  the  title  in  the  assignor,  the  original 
holder.    This  court  has  so  decided  in  former  cases.^ 

The  confirmation  by  the  act  of  1886  is  equally  effectual  in  fkyor  of  the  claim- 
ant, whether  the  commissioners  recommended  that  the  claim  should  l>e 
confirmed  generally,  or  confirmed  ''according  to  the  survey."  The  only 
difference  is,  that  in  the  latter  case  the  survey  on  file  is  probably  conduslve 
upon  the  government,  and  errors  cannot  he  corrected,  whilst  in  the  former 
case  they  may  be. 

The  second  section  of  the  act  of  1886  makes  no  proTision  for  a  re-location  of 
an  unlocated  claim  confirmed  on  the  report  of  the  commissioners,  and  fur- 
ther legislation  will  be  necessary  for  such  cases. 

The  cases  of  Maekay  v.  IHllon,  4  How.,  421,  Les  Bois  t,  Bramettj  4  Id.,  449, 
and  Jourdan  t.  Barrett,  4  Id.,  169,  examined  and  explained. 

The  mere  circumstance  that  another  plat,  containing  different  land,  was  upon 
the  same  sheet  of  paper  which  contained  the  genuine  plat,  and  which  was 
filed  in  the  recorders  office,  was  not  sufficient  to  inyalidate  the  claim; 
because  the  name  of  the  daimant  was  written  upon  the  face  of  the  one 
describing  the  tract  claimed,  and  that  was  the  only  one  before  the  commis- 
sioners. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Missouri. 

It  was  one  of  those  land  cases  which  arose  from  a  conflict 
of  title  between  an  old  Spanish  concession,  confirmed  under 
the  various  acts  of  Congress  upon  the  subject,  and  a  title 
derived  under  a  New  Madrid  grant.  All  these  acts  of  Con- 
gress bearing  upon  both  titles  are  set  forth  in  the  case  of 

>  Applied.     Lande8  v.  Brant,  10  Tyler  y.  Magtoirej  17  Id..  280;  Car- 
How.,  874.     Followed.     Menard^a  penter  y.  Hannels,  19  Id.,  146;  Snyder 
helra  v.  Maesey,  ante  *300;  Bryan  t.  t.  SickeU,  8  Otto,  212. 
Forayth,  19  How.,  337.    Explained.  ^  See  Fremont  y.  United  Statee^  17 
Carondelet  v.  8L  Louis,  1  Blaclc,  189.  How.,  576. 

CTtKT>,  Morehouse  Y.Phelps,  21  Uow.,  '  Appeoved.    Stanford  y.  Taylor, 

306;  Maaaey  et  al,  v.  Fapirij  24  id.,  18  How.,  412.   Followed.   Connoyef 

864;  Maguire  v.  Tyler,  8  Wall.,  mi ;  v.  Scha^er,  22  WalL,  261-268. 
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Stoddard  y.  OhamberSy  reported  in  2  How.,  284,  and  tlia  tob- 
stance  of  them  need  not  be  repeated  here.  The  following  is 
a  list  of  them : — 

Beferenees  to  Aet$  qf  Conffress^ 

Land  Laws,  Slofj's  U* 

Date.  Sen.  Bd.,  1888.       U.  S.  Stat,  at  L.  L.  U.  sT 

March  90th,  1804,  Vol.  1,  page  112  YoL  2,  page  287  ToL  9,  page  088 

March  2d,  1806,  "  1,  ^    122  "    2,  *^  824  "    2,  ^«^   966 

February  28th,  1806,  "  1,  "    182  "    2,  "882  "    9,  "    986 

April  2l8t,  1806,  "  1,  "    188  "    2,  "    891  "    9,  "  1018 

March  8d,  1807,  "  1,  "    166  "    9,  "    440  "    9,  "  1060 

March  8d,  1811,  "  1,  "    189  "    9,  "690  "9,  "  1108 

June  ISth,  1819,  "  1,  "    916  "    9,  "    748  "    9,  "  1967 

March  8d,  1818.  "  1,  "280  "2,  "    812  "    9,  •*  1806 

August  2d,  1818,  "  1,  "288  "    8,  "      86  "2,  "  1884 

April  12th,  1814,  "  1,  "242  "8,  "     121  "    2,  "  1410 

February  17th,  1816,  "  1,  "    266  "    8,  "    211  "    2,  "  1600 

April  29th,  1816,  "  1,  "    280  "    8,  "828  "8,  "  1604 

February  17th,  1818,  "  1,  "208  "    8,  "    406  "8,  "  1660 

April  0th,  1818,  "  1,  "    200  "    8,  "    417  "    -,    "  

April  26th,  1822,  "  1,  "844  "    8,  "    668  "8,  "  1841 

May  26th,  1824,  «  1,  "886  "    4,  "      62  "8,  "  1060 

May  22d,  1826,  "  1,  "    410  "    -,  "     —  "    ->    "  

March  2d,  18^,  "  1,  "426  "4,  "     210  "    8,  "  2048 

May  24th,  1828,  "  1,  "    442  "    4,  "298  "4,  "  2186 

March  2d,  1881,  "  1,  "488  "    4,  "     489  "4,  "  2260 

July  0th,  1882,  "  1,  "606  "    4,  "    666  "4,  "  2806 

March  2d,  1888,  "  1,  "    618  "    4,  "    661  "    4,  "  2850 

July  4th,  1886,  "  1,  "667  "    4,  "    726  "4,  "  2816 

*It  was  an  action  of  ejectment  brought  in  the  Circuit  '- 
Court  by  Mary  B.  Penrose,  the  defendant  in  error,  who 
claimed  under  the  Spanish  concession,  against  Bissell,  who 
claimed  under  the  New  Madrid  certificate  which  was  located 
npon  the  land  in  controversy  in  March,  1818.  We  will  first 
state  the  title  of  the  plaintiff  below,  and  then  that  of  the 
defendant. 

The  petition  and  concession  were  as  follows,  viz. : — 

^  The  9ans  of  Vasquez^  claiming  800  arpem  eadL 

^To  Don  Carlos  Dehault  Delassus,  Lieutenant-Oovemor  of 

Upper  Louisiana. 

^  Sm, — ^Benito,  Antoine,  Hypolite,  Joseph,  and  Pierre  Vas- 
quez,  all  of  them  sons  of  Don  Benito  Vasquez,  captain  of 
militia  of  this  town,  brevetted  by  his  Catholic  Majesty,  full 
of  confidence  in  the  generosity  and  benevolence  of  the  govern- 
ment under  which  they  are  born,  hope  that  you  will  be  pleased 
to  take  into  consideration  the  unfortunate  situation  in  which 
they  find  themselves  by  the  want  of  means  of  their  family, 
which  has  been  living  for  some  time  in  distressing  circum 
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Btanoes,  and  unable  to  give  them  the  necessary  education; 
therefore,  wishing  to  procure  to  themselves,  in  the  course 
of  time,  an  independent  existence,  they  think  of  forming  an 
establishment  which  may  one  day  insure  their  welfare.  They 
flatter  themselves,  sir,  that  the  services  of  their  father  will 
assure  to  them  your  protection,  and  the  goodness  of  your 
heart  will  lead  you  to  grant  their  demand;  consequently,  they 
supplicate  you  to  grant  to  each  of  them  eight  hundred  arpens 
of  land,  in  superficie,  making  altogether  the  quantity  of  four 
thousand  arpens,  which  they  wish  to  take  in  one  or  several 
places  of  the  vacant  lands  of  the  king's  domain.  Favor  which 
your  petitioners  presume  to  hope  from  your  justice. 

"Benito  Vasqubz, 
Antoinb  Vasquez, 
Hypolite  Vasquez, 
Joseph  Vasquez, 
PiEBBE  Vasquez. 
^St.  LauU,  Februart/  16^,  1800." 

^St.  Louis  of  Illinois,  February  Vtih,  1800. 

^*  After  seeing  the  precedent  statement,  and  the  laudable 
motives  which  animate  the  petitioners,  and  considering  that 
their  family  is  one  of  the  most  ancient  in  this  country,  and 
worthy  of  all  the  benevolence  of  government,  as  much  for 
their  personal  merit  as  on  account  of  the  services  [of  the] 
father  of  the  petitioners,  I  do  grant  to  said  petitioners,  for 
*ft1Q1  ^^®™  ^^^  their  heirs,  the  land  which  they  solicit,  if  it 
J  [is]  not  prejudicial  to  ♦anybody;  and  the  surveyor, 
Don  Antonio  Soulard,  shall  put  the  interested  party  in  posses- 
sion of  the  quantity  of  land  asked  for,  in  one  or  two  vacant 
places  of  the  royal  domain,  after  which  he  shall  draw  a  plat, 
which  he  shall  deliver  to  the  interested  parties,  with  his  cer- 
tificate, to  serve  them  in  obtaining  the  concession  and  title  in 
form  from  the  Intendant-General,  to  whom  alone  corresponds, 
by  royal  order,  the  distributing  and  granting  all  classes  of 
lajids  of  the  royal  domain. 

'^CabLOS  DbHAUIiT  DBI.A8BUS. 

^A  true  translation. 

««Juiju8  De  Muk. 
^8t.  Lam$,  October  27,  1832.'' 

On  the  11th  of  February,  1806,  Benito  Vasquez,  the  eldest 
8on,  assigned  his  800  arpens  to  Rudolph  Tillier. 

On  the  27th  of  February,  1806,  a  survey  and  plat  of  the 
land  was  made  by  James  Mackay,  locating  it  about  two  miles 
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northwest  of  St.  Louis,  as  appeared  by  the  following  certifi- 
cate:— 

"  I  do  certify,  that  the  above  plat  represents  800  arpens  of 
land,  French  measure,  situated  in  the  district  of  St.  Louis, 
Louisiana  Territory,  and  surveyed  by  me  at  the  request  of  the 
proprietor,  who  claims  the  same  by  virtue  of  a  Spanish  grant. 

"  Given  under  my  hand  at  St.  Louis,  this  27th  day  of  Feb- 
ruary, in  the  year  of  our  Lord  1806. 

'«  Jambs  Maokay. 

**  Received  for  record,  St.  Louis,  February  27, 1806. 

'*  Antoinb  Soijlabd, 
^^  Surveyor 'G-enercd  Territory  Lauinana.^^ 

On  the  26th  of  August,  1806,  Tillier  filed  his  claim  before 
the  first  Board  of  Commissioners.  There  were  two  plats  filed, 
covering  different  tracts  of  land,  both  of  which  plats  were 
upon  the  same  sheet  of  paper ;  but  upon  the  face  of  one  of 
them  was  written  the  name  of  the  claimant  at  full  length. 
This  one  included  the  land  in  controversy,  and  was  the  only 
one  considered  by  the  commissioners. 

On  the  22d  of  September,  1810,  the  board  decided  that  this 
claim  "  ought  not  to  be  confirmed." 

On  the  od  of  October,  1832,  this  claim  was  brought  before 
another  Board  of  Commissioners,  which,  on  the  2d  of  Novem- 
ber, 1888,  passed  the  following  order : — 

"  Saturday,  November  2d,  1888. 

*^  The  board  met  pursuant  to  adjournment.  Present,  Lewis 
F.  Linn,  A.  G.  Harrison,  F.  R.  Conway,  Commissioners. 

*  "  The  sons  of  Vasquez,  each  claiming  800  arpens  of  r«ooA 
land  under  a  concession  from  Charles  Dehault  Delassus.  ^ 
See  page  17.  The  board  remark,  that  they  can  see  no  cause 
for  entertaining  the  idea  that  the  said  concession  was  not 
issued  at  the  time  it  bears  date,  as  intimated  in  the  minutes 
of  the  former  commissioners. 

^^The  board  are  unanimously  of  opinion,  that  this  claim 
ought  to  be  confirmed  to  the  said  Benito,  Antoine,  Hypolite, 
Joseph,  and  Pierre  Vasquez,  or  their  legal  representatives, 
according  to  the  concession. 

^^  The  Doard  adjourned  until  to-morrow,  at  9  o'clock,  A.  H. 

**  L.  F.  Lnw, 
F.  R.  Conway, 
A.  6.  Habbison/' 

This  claim  was  confirmed  by  the  act  of  Congress  of  4th 
July,  1836,  and  again  sur^royed  by  the  United  States  surveyor 
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_  ^ 

on  the  29th  of  March,  1842,  according  to  the  original  survey  \ 

of  Mackay,  filed  with  the  claim  in  1806.  The  claim  was 
assigned  by  Tillier  to  C.  B.  Penrose,  who  conveyed  it  to 
Mary  B.  (the  plaintiff  below)  and  Anna  H.  W.  Penrose,  on 
the  20th  of  February,  1823. 

The  title  of  Bissell,  the  defendant  below,  was  as  follows. 

The  defendant  produced  and  read  in  evidence, — 

1.  A  certificate  issued  by  the  recorder  of  land  titles.  No. 
164,  dated  4th  November,  1816,  whereby  it  is  certified,  that, 
in  conformity  to  the  provisions  of  an  act  of  Congress  of  17th 
February,  1815,  John  Brooks,  or  his  legal  representatives,  is 
entitled  to  locate  709  arpens  on  any  of  the  public  lands  of  the 
Territory  of  Missouri,  the  sale  of  which  is  authorized  by  law. 

2.  The  location  and  survey  thereof,  No.  2541,  made  in 
March,  1818,  which  includes  the  land  in  controversy. 

8.  A  patent  certificate.  No.  808,  issued  by  the  recorder  of 
land  titles,  17th  November,  1822,  whereby  it  is  certified,  that, 
in  pursuance  of  an  act  of  Congress  passed  the  17th  of  Feb- 
ruary, 1815,  a  location  certificate.  No.  164,  issued  from  the 
ofiSce  of  the  recorder,  in  favor  of  John  Brooks,  or  his  legal 
representatives,  for  709  arpens  of  land,  that  a  location  had 
been  made  by  the  plat  of  survey.  No.  2541,  and  that  the  said 
John  Brooks,  or  his  legal  representatives,  is  entitled  to  a 
patent  for  the  said  tract,  containing,  according  to  the  location, 
608^^  acres,  in  township  45  north,  range  7  east. 

It  was  admitted  that  the  title  of  John  Brooks  was  vested 
in  the  defendant  below,  by  mesne  conveyances,  on  the  14th 
of  February,  1824 ;  and  it  was  proved  that  one  Brady,  under 
whom  the  defendant  below  acquired  title,  had  his  mansion- 
*321 1  ^^^^®  *adjacent  to  the  land  in  controversy,  and  occu- 
^  pied  a  part  thereof  before  the  year  1824,  and  that  the 
same  has  been  ever  since  occupied ;  that  the  defendant  Bissell 
extended  his  improvements  over  the  whole  fifty-five  acres  as 
early  as  1829  or  1880. 

The  defendant  then  asked  the  following  instructions,  which 
the  court  refused  to  give,  and  each  of  them ;  to  which  refusal 
the  defendant  by  his  counsel  excepted ;  which  instructions  are 
in  the  words  and  figures  following : — 

InstructioTis  refused, 

1.  That  the  land  sued  for  in  this  action  was  not  reserved 
from  sale  by  the  act  of  Congress  of  8d  March,  1811,  in  conse- 
quence of  the  filing  of  the  claim  of  Rudolph  Tillier,  with  the 
concession  to  Benito,  Antoine,  Hypolite,  Joseph,  and  Pierre 
Vasquez,  and  other  documents,  with  the  recorder  of  land  titles, 
as  given  in  evidenue  in  this  case. 
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8.  That  the  confirmation  by  the  Board  of  CommissionerB  to 
Benito,  Antoine,  Hypolite,  Joseph,  and  Pierre  Vasquez,  given 
in  evidence  in  this  case,  ratified  by  act  of  Congress  of  4th 
July,  1886,  did  not  vest  any  title  in  the  land  sued  for  in  this 
action  in  the  plaintiff. 

8.  That  the  plaintiff  has  shown  no  title  on  which  she  can 
recover  of  the  defendant  the  land  sued  for  in  this  action,  or 
any  part  thereof. 

4.  That  the  plaintiff,  if  entitled  to  recover  in  this  action, 
can  recover  only  the  undivided  tenth  of  so  much  of  the  land 
sued  for  as  the  defendant  was  in  possession  of  at  the  com- 
mencement of  this  suit. 

6.  If  the  jury  find  from  the  evidence  that  Rudolph  Tillier, 
under  whom  the  plaintiff  in  this  case  claims  the  land  in  ques- 
tion, filed  his  claim  with  the  recorder  of  land  titles,  and,  as  a 
part  of  the  evidence  of  his  claim,  filed  two  plats  of  the  land 
claimed,  one  of  which  plats  would  embrace  the  land  now  in 
the  defendant's  possession,  and  the  other  would  not  embrace 
that  land,  then  there  is  no  reservation  of  the  land  in  defen- 
dant's possession  from  sale,  which  would  prevent  the  location 
of  the  land  in  question,  under  the  certificate  in  favor  of  John 
Brooks,  or  his  legal  representatives. 

6.  That  the  confirmation  of  the  claim  of  Benito  Yasquez 
and  others,  given  in  evidence  by  the  plaintiff,  being  acooraing 
to  the  concession,  is  in  itself  a  rejection  of  the  survey  made  by 
Mackay,  which  has  been  given  in  evidence ;  and  under  that 
oonfirmatioo  there  is  no  authority  for  a  survey  upon  the  land 
located  under  the  certificate  in  favor  of  John  Brooks,  or  his 
legal  representatives. 

*7.  That  the  survey  eiven  in  evidence  by  plaintiff,  of  tmoo 
800  arpens,  made  by  Mackay  in  1806,  bein^  a  mere  ■- 
private  survey  made  of  a  part  of  the  public  domain,  in  viola- 
tion of  an  act  of  Congress  prohibiting  such  surveys  at  that 
time  under  severe  penalties,  is  not  in  law  any  part  of  the 
claim  filed  before  the  recorder  of  land  titles,  and  cannot  come 
in  aid  thereof,  so  as  to  work  a  reservation  from  sale,  under 
the  act  of  Coiieress  of  8d  March,  1811,  of  said  800  arpens. 

The  plaintiff  then  asked  the  following  instruction,  which 
the  coui*t  gave ;  to  the  giving  which  the  defendant,  by  his 
counsel,  excepted.     Whicn  instruction  is  as  follows : — 

Instruction  given. 

That  the  land  included  in  the  survey  given  in  evidence,  and 
which  was  made  for  Rudolph  Tillier,  assignee  of  Benito  Vas- 
quez,  on  the  27th  of  February,  1806,  by  James  Mackay,  and 
which  was  officially  re-surveyed  in  conformity  to  the  act  of 
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Cxmgnm  nt  the  4th  of  Jnly.  1836,  and  which  reHnuref  is  num- 
bered 8«061,  and  was  apprr»yed  bj  J<>s.  C.  Bmwn  on  the  29th 
of  Harch,  1842,  was  reserred  fiv^im  l«>cation  and  sale  at  the 
time  McNight  and  Bradj^s  location,  nnder  a  New  Madrid 
clium,  was  made;  and,  therefore,  the  location  under  said 
claim  is  inyalid  as  against  the  title  of  said  Vasqnez,  or  those 
claiming  throogh  him,  to  the  extent  that  the  two  claims  cover 
the  same  land,  and  that  the  land  incladed  by  both  thesorveys 
afiT/resaid  is  the  land  confirmed  to  Benito  Vasqoez,  or  his  legaA 
representatires,  by  the  act  of  Congress  of  the  4th  of  July, 
1886,  and  that  the  confirmation  operated  as  a  grant  to  said 
Vasqnez,  or  his  legal  representatives ;  snch  beinff  the  l^al 
effect  of  the  acts  of  Ck>ngress,  records,  and  title-deeds  given 
in  evidence. 

And  the  defendant  prays  the  court  to  sign  and  seal  this  his 
bill  of  exceptions,  which  is  done  accordingly. 

J.  Catboh.     [li.  8.] 

Upon  this  exception  the  case  came  up  to  this  court. 

It  was  very  elaborately  argued  by  Mr.  Benton  and  Mr, 
Gamble^  for  the  plaintiff  in  error,  with  whom  was  Mir.  Geyer^ 
and  by  Mr.  Oood  and  Mr.  Etoing^  for  the  defendant.  It  is 
impossible  to  do  more  than  state  the  points  raised  by  the 
counsel  respectively. 

Those  on  behalf  of  the  plaintiff  in  error  were  the  following : 
L  The  report  of  the  late  Board  of  Commissioners,  ratified 
by  the  act  of  the  4th  of  July,  1836,  is  not  a  confirmation 
according  to  either  of  the  plats  of  survey  filed  by  Rudolph 
*8281  '^^^^^^^9  under  whom  the  defendant  in  error  claims,  nor 
J  of  any  survey,  but  *operates  as  a  grant,  according  to 
the  concession  of  4,000  arpens  of  land,  to  be  located  in  one 
or  two  places  of  the  public  domain. 

1.  The  confirmatory  act  confirms  nothing  but  the  concession, 
the  only  document  mentioned  or  referred  to  in  the  decision, 
and  therefore  it  cannot  be  assumed  that  any  survey,  or  plat  of 
survey,  whatever,  was  adopted.  Mackay  v.  DiUm^  4  How., 
448.  It  is  a  public  grant,  and  passes  nothing  that  is  not 
described  in  terms,  or  by  specific  reference  to  something  out 
of  it.  Blake  v.  Doherty,  6  Wheat.,  869 ;  Dyer,  850  6,  862  a ; 
Cro.  Car.,  169 ;  10  Co.,  66,  112  b ;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet,  420. 

2.  The  concession  is  a  floating  warrant  of  survey,  conferring 
no  title  to  any  specific  land,  and  a  confirmation  in  terms, 
aooordinff  to  that  concession,  does  not  give  it  a  special  location 
or  boun<&ries.     Forbes  a  case,  15  Pet.,  184 ;  Buyek's  ease^  Id., 
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216;  (y Harass  ease^  Id.,  275;  Dele9pine^%  case^  Id.,  819; 
JUranda^s  caae^  16  Id.,  159,  160;  United  StateB  v.  King^ 
8  How.,  778 ;  Mackay  v.  Dillon,  4  Id.,  448. 

3.  If  anything  can  be  resorted  to,  other  than  the  decision 
and  the  concession  to  which  it  refers,  for  the  purpose  of 
determining  the  legal  effect  of  the  grant,  it  must  appear  by 
the  transcript  laid  before  Congress,  and  that  cannot  be  con- 
tradicted, altered,  or  varied  by  oral  evidence.  1  Phil.  Ev., 
218,  428 ;  8  Stark.  Ev.,  995-997. 

4.  The  particular  survey  mentioned  in  the  instruction  given 
at  the  trial,  if  in  fact  executed,  was  prohibited  by  law,  and  is 
a  mere  nullity,  ( United  States  v.  Hanson,  16  Pet.,  196,)  and 
was  never  recognized  by  the  recorder  and  commissioners  as 
the  foundation  of  the  claim,  or  as  evidence  of  its  location  and 
boundaries. 

5.  The  claim,  considered  by  the  recorder  and  commissioners 
under  the  act  of  1882,  was  made  by  the  original  grantees,  on 
the  concession  alone,  and  the  decision  by  special  reference  to 
that  claim  and  concession  excludes  all  other  claimants  and 
documents.     Co.  Lit.,  210  a,  188  h. 

6.  No  plat  of  survey  was  transmitted  with  the  transcript,  or 
in  any  form  presented  to  Congress.  The  confirmatory  act, 
therefore,  can  have  reference  only  to  the  face  of  the  conces- 
sion, regardless  of  any  survey  whatever.  Mackay  v.  Dillon, 
4  How.,  448 ;  McDonogh  v.  Millaudon,  8  Id.,  698. 

II.  Whatever  land  is  granted  or  confirmed  by  the  report 
and  act  of  Congress,  is  granted  or  confirmed  to  the  five  sons 
of  Vasquez,  named  in  the  decision  of  the  commissioners,  or 
their  legal  representatives,  and  not  to  any  one  of  them,  and 
his  representatives,  in  exclusion  of  all  the  others. 

*1.  The  concession  does  not  contemplate  or  autho-  r»Q04 
rize  a  severance  of  the  interest  of  the   grantees,  by  '• 
survey  or  otherwise,  by  the  act  of  one  of  them  or  his  repre- 
sentatives. 

2.  No  survey  for  any  one  of  the  grantees  has  ever  been 
recognized  by  the  government. 

8.  Every  claim  under  the  concession  in  severalty  was  re- 
jected by  the  first  Board  of  Commissioners,  and  none  such 
was  presented  to,  taken  up,  or  recognized  in  any  form,  under 
the  act  of  1832. 

4.  The  decision,  as  entered  in  the  transcript,  and  confirmed 
by  Congress,  is  in  terms  in  favor  of  all  the  original  grantees, 
by  name,  according  to  the  concession,  and  no  one  of  them  can 
be  excluded  from  the  benefit  of  the  grant,  or  preferred  in  the 
location. 

III.  The  defendant  in  error  is  not  tiie  legal  representative 
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of  Benito  Vasqiiez,  Jr.,  or  of  any  of  the  grantees  named  in  Urn 
decision  of  the  commissionens,  and  acquired  no  title  to  the 
land  sued  for,  by  the  confirmation. 

1.  The  instrument  of  writing  purporting  to  be  a  transfer 
from  Tillier  to  C.  B.  Penrose,  under  which  alone  she  claims, 
not  being  a  deed,  is  inoperative  as  a  conveyance  of  a  freehold 
estate.  Moss  y.  Anderson^  7  Mo.,  837;  mcCahe  v.  Munter^B 
Heirs^  Id.,  865. 

2.  That  instrument  is,  in  terms,  a  mere  assignment  of  the 
interest  of  Tillier  in  the  concession  and  plats  of  survey,  and 
does  not  purport  to  convey  lands.  No  interest  in  lands  passes 
hj  a  mere  assignment  of  evidences  of  title.  2  Ohio,  221 ; 
Fitzhugh  v.  Croghan^  2  J.  J.  Marsh.  (Ey.),  429. 

8.  Taken  as  an  operative  conveyance  of  land,  the  transfer 
does  not  pass  an  estate  of  inheritance.  Martin  y.  L<mg^ 
8  Mo.,  891. 

4.  The  transfer,  if  otherwise  unexceptionable,  at  most  con- 
Teys  only  such  right,  title,  and  interest  as  the  grantee  had  at 
the  time ;  the  title,  if  any,  afterwards  acquired  by  the  con- 
firmation, does  not  inure  to  his  grantee.  McCracken  v.  Wright^ 
14  Johns.  (N.  Y.),  193 ;  Jackson  v.  RyhbUy  1  Cow.,  (N.  T.), 
613 ;  Jackson  v.  Winslotv,  9  Id.,  13 ;  Jackson  v.  Peck^  4  Wend. 
(N.  Y.),  800 ;  Missouri  Stat.,  Rev.  Code,  1825,  p.  217 ;  Landis 
et  al,  v.  Perkins^  12  Mo. 

IV.  The  instruction  giyen  at  the  trial,  ^^  that  the  land  in- 
cluded in  the  survey  given  in  evidence,  and  which  was  made 
for  Rudolph  Tillier,  assignee  of  Benito  Vasquez,  on  the  27th  of 
February,  1806,  by  James  Mackay,  and  which  was  officially 
renaurveyed  by  survey  No.  3061,  was  reserved  from  location 
and  sale  at  the  time  the  location  under  the  New  Madrid  claim 
was  made,"  erroneous,  because, — 

•8261  *  '''•  '^^®  survey  referred  to  was  not  only  private  and 
-'  unauthorized,  but  prohibited  by  positive  law,  and  is  of 
no  e£Fect  whatever,  as  fixing  the  locality  and  boundaries  of  the 
concession,  or  as  the  foundation  of  a  claim.  Q-arcia  v.  Lee^ 
12  Pet.,  611;  Smith's  case,  10  Id.,  327;  Wherry's  case.  Id., 
338 ;  Jourdan  et  al.  v.  Barrett^  4  How.,  169 ;  Mackay  v.  Dillon^ 
Id.,  448- 

2.  The  plat  of  a  private  or  forbidden  survey  is  not  author- 
ized or  required  to  be  filed  with  the  recorder  of  land  titles ; 
and  being,  in  this  case,  both  made  and  filed  contrary  to  law, 
is  of  no  enect  for  any  purpose.  Kerns  v.  Swope,  2  Watts  (Pa.), 
76 ;  Heister  v.  Fortner,  2  Binn.  (Pa.),  40 ;  bewitt  v.  Moutton^ 
6  Shep.  (Me.),  418 ;  Blood  v.  Blood,  23  Pick.  (Mass.),  80 ; 
Summer  v.  Rhodes,  14  Conn.  136 ;  Mummey  v.  Johnston^  3  A.  E« 
Marsh.  (Ky.),  220. 
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8.  The  concession  containing  no  special  location,  and  the 
survey  being  an  absolute  nullity,  no  particular  tract  of  land 
was  brought  within  the  proviso  of  the  tenth  section  of  the  act 
of  March,  1811. 

4.  There  were  two  plats  of  survey  filed  at  the  same  time, 
differing  from  each  other,  and,  nothing  appearing  on  the  record 
to  distinguish  which  of  them  designates  the  land  claimed,  the 
court  was  not  authorized  to  elect  between  them.  Mackay  v. 
DOlon,  4  How.,  448. 

5.  The  official  survey,  No.  8061,  has  no  effect  on  the 
question  of  reservation. 

6.  What  particular  land  was  embraced  by  the  plats  origi- 
nally filed  depended  upon  facts  to  be  proved  aliunde^  and  upon 
which  the  identity  was  to  be  found  by  the  jury,  and  not  by 
the  court  or  by  the  act  of  the  surveyor. 

7.  The  reservation  of  the  land  included  in  the  survey  for 
Tillier,  in  1806,  if  any  there  was,  ceased  before  the  location, 
under  which  the  plaintiff  in  error  claims,  was  made. 

V.  If  it  shall  be  held  that  the  location  was  made  on  land 
within  the  proviso  of  the  tenth  section  of  the  act  of  3d  March, 
1811,  and  while  it  was  in  force,  ^^  the  legal  effect  of  the  acts  of 
Congress,  records,  and  title  papers,  given  in  evidence,'*  is  not 
to  render  the  location  invalid  as  against  the  confirmation  by 
the  act  of  1886. 

1.  The  location,  survey,  and  patent  certificates  being  in 
other  respects  regular,  vested  in  John  Brooks,  or  his  legal 
representatives,  a  title  valid  against  the  United  States,  which 
was  defeasible  only  by  a  confirmation  of  the  conflictine  claim 
during  the  continuance  of  the  reservation.  Barry  v.  U^amble^ 
8  How.,  82 ;  Stoddard  v.  Chambers^  2  Id.,  817 ;  PoWh  Lessee 
V.  Wendell^  6  Wheat.,  298 ;  BagneU  v.  Brodriek^  18  r«Q9/* 
Pet.,  486 ;  *Strother  v.  Lucas,  6  Id.,  768 ;  12  Id.,  410 ;  L  ^^  ^ 
Chignon^ s  Lessee  v.  Astor,  2  How.,  819 ;  Chouteau  v.  Eckhart^ 
Id.,  876 ;  CarroU  v.  Safford,  8  Id.,  460 ;  Levi  v.  Thompson,  4 
Id.,  17. 

2.  The  reservation,  if  any,  ceased  at  least  as  early  as  the 
26th  of  May,  1829,  and  thereby  the  title  under  the  location 
became  indefeasible,  and  could  not  be  affected  by  legislation 
afterwards.  City  of  New  Orleans  v.  D' Armas,  9  Pet.,  224 ; 
Fletcher  v.  Peck,  6  Cranch,  87 ;  Wilkhison  v.  Leland,  2  Pet.,  657. 

8.  The  act  of  the  9th  July,  1882,  has  no  effect  whatever  on 
the  land  or  the  title  under  the  location.  Having  ito  retrospec- 
tive operation  upon  any  vested  interest,  it  cannot  defeat  a  title 
indefeasible  when  it  was  passed. 

4.  Neither  the  claim  of  Tillier,  nor  of  any  other  person,  to  the 
particular  laud  described  in  either  of  the  surveys,  was  presented, 
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considered,  or  reported  upon,  under  the  act  of  1882,  and  con- 
sequently there  was  no  reservation  of  that  land  created,  revived, 
or  continued  by  that  act. 

5.  The  confirmation  by  the  act  of  1886  does  not  relate  to 
any  antecedent  period,  so  as  to  overreach  a  title  before  valid 
against  the  United  States.  Jackson  v.  Bard^  4  Johns.  (N.  Y.), 
280 ;  Heath  v.  Bobs,  12  Id.,  140 ;  Strother  v.  Imcob,  12  Pet., 
410 ;  ChotUeau  v.  Bckhartj  2  How.,  876 ;  Les  Bois  v.  BramMy 
4  Id.,  449. 

6.  There  was  no  confirmation  of  the  claim  of  Tillier,  or  of 
any  other  person,  for  the  land  described  in  either  of  the  plats 
filed  in  1806. 

7.  The  confirmation  to  the  five  sons  of  Vasquez,  ^  accord- 
ing to  the  concession,"  has  no  effect  whatever  upon  the  land 
previously  located,  or  the  title  under  the  location. 

8.  The  survey  No.  8061  is  not  in  conformity  with  the 
confirmation,  and,  to  the  extent  of  its  interference  with  the 
previous  location,  is  void. 

VI.  The  second  section  of  the  act  of  Congress  of  the  4th 
July,  1886,  confirms  the  title  under  the  location,  survey,  and 
patent  certificate,  as  against  any  confirmation,  notwithstanding 
any  previous  reservation  of  the  land  from  sale. 

1.  It  does  not  enlarge,  but  restrains  and  limits,  the  operation 
of  the  first  section,  by  a  condition  annexed  to  the  confirmation. 

2.  Its  object  is  to  affirm  locations  and  sales,  which,  on 
account  of  some  infirmity,  needed,  or  were  supposed  to  require, 
legislative  aid,  not  those  which,  beingvalid  and  regular,  needed 
no  affirmance.     Jackson  v.  Clark,  1  ret.,  686. 

*S971       ^*  ^^^  defects  and  irregularities  intended  to  be  cured 
'^  ^  are  ^common  to  both  locations  and  sales,  and  which,  if 
not  cured,  it  was  supposed  might  give  priority  to  the  con- 
firmations. 

4.  The  confirmations  are  in  conflict  with  the  titles  under 
locations  or  sales,  only  when  the  lands  located  or  sold  are 
reserved  from  sale  by  reason  of  the  filing  of  the  claim  con- 
firmed, in  due  time  and  according  to  law. 

5.  No  titles  under  locations  or  sales  are  protected,  if  none 
are  protected  but  those  made  on  lands  not  reserved,  which  is 
to  render  the  second  section  of  the  act  of  4th  July,  1886, 
superfluous  and  insignificant ;  for  such  titles  need  no  legisla- 
tive aid,  as  against  a  confirmation.  8  Co.,  274  c  ;  Fletcher  v. 
Feck^  6  Cranch,  87 ;  City  of  New  Orleans  v.  lyArmas^  9 
Pet.,  224. 

The  counsel  for  the  defendant  in  error  considered  the  case 
of  Stoddard  v.  Chamber ts,  2  How.,  284,  as  ruling  all  the  points 
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involved  in  the  present  case.  Nevertheless,  as  it  had  been 
brought  up  and  argued  as  new  matter  not  included  within  the 
decision  of  the  court  in  that  case,  they  would  consider  it  as 
such,  and  therefore  presented  the  following  points  :^ 

The  plaintiff  in  error  derives  his  title  by  regular  transmis- 
sion under  a  New  Madrid  certificate,  which  was  located  in 
March,  1818,  on  the  land  in  controversy.  A  "  patent  certifi- 
cate "  was  issued  to  him  on  the  17th  November,  1822,  but  no 
patent.  He  has  had  possession  since  1829.  His  rights,  if 
any  he  be  adjudged  to  have,  were  conferred  by  the  act  of  the 
17th  of  February,  1816,  known  as  the  New  Madrid  act.  In 
virtue  of  this  act  he  was  authorized  to  locate  his  certificate  on 
any  of  the  public  lands  of  the  territory  of  Missouri,  the  sale  of 
which  was,  at  the  time  of  such  location,  authorized  by  law. 

1st.  In  support  of  the  claim  as  shown  by  the  defendant  in 
error,  we  shall  rely  on  the  treaty  of  1808,  in  virtue  of  which 
the  Missouri  territory  was  acquired ;  the  Act  of  Congress  of 
2d  of  March,  1805 ;  the  Act  of  the  15th  of  February,  1811, 
ch.  81,  §  10 ;  the  Act  of  the  3d  of  March,  1811,  §  10 ;  and 
also  the  Act  of  the  17th  of  February,  1818 ;  all  of  which,  we 
shall  contend,  recognized  the  validity  of  the  plaintiff's  claim, 
and  operated  as  a  reservation  thereof  from  any  disposition  or 
sale  by  the  United  States  prior  to  the  passage  of  the  act  of  the 
26th  of  May,  1824.  We  shall  cite  the  opinion  of  this  court  in 
4  Pet.,  512,  repeated  in  10  Id.,  830,  and  the  case  of  Strother 
V.  LacoB^  12  Id.,  436,  to  show  the  nature  of  the  plaintiff's 
claim,  and  his  right  to  a  recognition  and  a  confirmation  of 
that  claim  by  the  United  States.  We  shall  rely  upon  the 
authority  of  these  cases  to  show  that  the  claim  was,  at  least, 
an  equitable  right,  which,  under  the  Spanish  govern-  r«ooQ 
meiit,  must  have  been  •perfected ; — the  United  States  ^ 
are  bound  by  every  consideration  which  could  operate  upon 
the  government  of  Spain,  to  perfect  this  right. 

2a.  We  shall  contend  that  there  has  been  no  forfeiture  of 
this  claim,  by  virtue  of  the  act  of  the  26th  of  April,  1804,  or 
that  of  1807,  or  by  any  act  subsequent  thereto,  and  having 
reference  to  the  same  subject ;  that  these  acts  never  were  in 
fact  intended  to  operate  as  a  penalty  or  forfeiture,  but  were 
merely  precautionary  and  provisional.  We  shall  further  con- 
tend that  the  position  of  the  plaintiff  is  not  more  unfavorable 
than  that  of  the  pre-emptioner,  who,  although  a  trespasser 
upon  the  public  domain,  has  yet  been  recognized  by  the  state 
authorities  and  by  the  United  States  as  having  a  claim  in 
viftue  of  his  pre-emption,  which  could  not  be  defeated  by  a 
New  Madrid  certificate  and  location,  or  even  by  a  patent 
issued  thereon.      Rector  v.   Welch^  1   Mo.,  288.      Opinion  of 
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Attomey-Oeneral,  Wirt,  in  a  letter  to  the  Secretary  of  the  i 

Treasury,  dated    27th   January,  1821;    and  the  Act  of  2d  I 

March,  1881,  in  reference  to,  and  embodying  the  opinion  of 
the  Attorney-General  on  this  subject. 

8d.  That  the  effect  of  the  act  of  the  26th  of  May,  1824,  and  I 

the  act  in  revival  thereof,  passed  24th  May,  1828,  was  not  to 
divest  the  title  of  the  plaintiff  so  as  to  exclude  it  from  the 
operation  of  the  revival  act  of  the  9th  of  July,  1882,  and  that 
that  act  must  be  regarded  as  a  waiver  of  all  penalties  and  for- 
feitures, if  any  such  were  ever  designed  by  the  United  States 
to  attach  to  claims  like  the  one  in  question.  There  were 
hundreds  of  thousands  of  acres  of  land  claimed  by  no  higher 
title  than  that  of  a  concession  and  mere  order  of  survey ;  and 
yet  there  is  no  case  of  foifeiture  on  record.  Soulard  Letter, 
State  Papers,  Miscellaneous,  Vol.  I.,  p.  406. 

4th.  That  this  case  differs  from  Smith's  ease^  reported  in 
10  Pet.,  827 ;  also  from  that  of  Mackat/^  as  reported  in  Barry 
v.  Gamble^  8  How.,  82 ;  and  still  further  from  that  of  Le8  Bois 
v.  Bramell^  4  Id.,  456. 

The  claim  of  the  plaintiff  could  not  be  defeated  by  any  act 
of  legislation,  without  a  disregard  of  the  treaty  of  1808,  and  a 
direct  denial  of  the  equitable  obligation  imposed  by  the  acts 
of  Congress  already  cited,  and  which  obligation  has  been 
repeatedly  recognized  by  the  agents  of  the  United  States, 
who,  having  assumed  the  trust  existing  between  the  govern- 
ment of  Spain  and  the  party  under  whom  the  plaintiff  claims, 
oould  not  defeat  that  trust  by  conditions  imposed  by  them 
subsequent  to  the  transfer  of  said  trust.  Analogies  from  the 
law  of  England  will  be  cited  to  sustain  this  view,  as  also  the 
opinion  of  this  court  in  the  case  of  Perohemanj  7  Pet.,  90. 
*8291  *^^^'  That  the  act  of  the  9th  of  July,  1882,  embraced 
^  this  claim ;  its  existence  was  thereby  recognized,  and 
the  right  to  a  confirmation  of  it  clearly  implied ;  that  the  con- 
firmation by  the  Board  of  Commissioners,  on  the  2d  day  of 
November,  1838,  and  which  was  approved  and  made  con- 
clusive by  the  act  of  the  4th  of  July,  1886,  completes  the  title 
of  the  defendant  in  error ;  and  that  no  one  claiming  the  land 
in  question  from  the  United  States,  by  virtue  of  any  sale  or 
ffrant  made  by  them  subsequent  to  the  location  and  survey 
by  Tillier  in  1806,  can  hold  said  land  as  against  the  legal 
representatives  of  the  Spanish  grantee.  Opinion  of  the  court 
in  the  case  of  Stoddard  v.  Chambers^  2  How.,  284,  and  the 
authorities  therein  cited. 

The  title  of  the  plaintiff  in  error  cannot,  we  think,  be  shown 
to  be  entitled  to  the  serious  consideration  of  this  court, — 

Ist.  Because  the  certificate  and  location  in  virtue  of  whiob 
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he  claims  conferred  no  right :  the  location  was  on  lands,  the 
sale  of  which  was  not  at  the  time  authorized  by  law ;  and  it 
was  therefore  absolutely  void.  Opinions  of  Attorney-General, 
Wirt,  October  10,  1825 ;  Opinions,  &c.,  Vol.  II.,  p.  26,  refer- 
ence to  letters  of  Secretary  Crawford,  June  10th,  1818 ;  of 
Mr.  Wirt,  October  22,  1828 ;  and  of  Mr.  Butler,  Attorney- 
General,  August  8th,  1888.  Stoddard  y.  Ohambers^  and  the 
authorities  therein  cited,  2  How.,  284. 

2d.  The  location,  having  been  on  lands  the  sale  of  which 
was  not  authorized  by  law,  was  not  only  void,  but  could  not 
be  revived  except  by  special  act  of  legislation,  the  same  as  in 
the  case  of  a  location  of  a  new  Madrid  certificate  upon  lands 
claimed  by  a  pre-emptioner.  Letter  of  Mr.  Wirt,  Attorney- 
General,  to  Secretary  Crawford,  June  19th,  1820 ;  also,  letter 
from  same  to  same,  under  date  of  the  22d  June,  on  the  same 
subject;  the  Act  of  April  26,  1822;  and  also  Act  of  2d 
March,  1881. 

There  was  no  act  of  Congress  subsequent  to  the  26th  of 
May,  1829,  and  before  the  9tn  of  July,  1882,  giving  the  plain- 
tiff in  eiTor  the  right  to  re-locate  his  certificate ;  and  if  there 
had  been,  we  should  not  be  willing  to  admit  that  a  location 
thus  made  upon  the  land  in  question,  although  protected  by 
a  patent,  could  prevail  against  the  Spanish  grant ;  but  there 
being  no  such  location  or  patent,  we  contend  that  the  New 
Madrid  locator,  notwithstanding  the  land  in  question  should 
be  regarded  as  public  land  during  the  interval  mentioned,  is 
in  no  better  condition  in  regard  to  said  land  than  he  was  prior 
to  said  interval.  His  location  was  void  in  its  inception  ; 
nothing  less  than  a  special  act  of  Congress  could  revive  and 
make  it  available.  To  contend,  as  we  underataud  the  plain- 
tiflF  in  error  will,  that,  *although  the  New  Madrid  cer-  rmoon 
tificate  was  originally  located  on  land  at  the  time  not  ^ 
authorized  to  be  sold,  yet  it  became  public  land  in  the  interval 
between  the  26th  of  May,  1829,  and  the  9th  of  July,  1882, 
and  was  therefore  subject  to  his  claim,  as  it  were  by  relation 
back  to  1818,  when  his  claim  was  first  located, — is,  we  think, 
an  assumption  not  less  unreasonable  than  it  would  be  to  con- 
tend that  location  under  a  New  Madrid  certificate  on  mineral 
lands  or  school  lands  specially  reserved  from  sale  at  the  time, 
but  subsequently  authorized  to  be  sold,  would  be  held  good, 
and  entitle  the  party  to  a  patent,  even  as  against  the  United 
States.  It  cannot  be  supposed  that  this  court  would  coun- 
tenance such  a  doctrine  as  this;  and  yet  it  is  not,  as  we 
think,  less  worthy  of  their  serious  consideration,  than  the 
position  assumed  in  this  doctrine  of  relation  so  earnestly 
insisted  on  by  the  plaintiff  in  error. 
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It  will,  we  presume,  be  contended,  that  the  confirmation, 
**  according  to  the  concession,"  shall  be  construed  to  mean  a 
confirmation,  not  of  800  arpens  to  Benito  Vasquez,  or  his 
legal  representatives,  but  a  confirmation  of  4,000  in  common 
to  all  the  brothers.  The  proceedings  from  1806  to  1888,  by 
the  Board  of  Commissioners,  and  which  are  in  evidence,  show 
conclusively  that  such  was  not  and  could  not  have  been  the 
design  of  the  board  who  confirmed  the  claim ;  but  the  testi- 
mony of  Conway,  one  of  the  board  who  confirmed  said  claim, 
frees  this  question  from  all  doubt.  His  testimony  explains 
what  otherwise  might  admit  of  dispute.  It  shows  that  there 
was  but  one  plat  before  the  board ;  they  took  proof  as  to  that 
plat ;  they  were  satisfied  therewith.  Its  not  being  referred 
to  in  the  tabular  statement  made  out  by  the  clerk  of  the 
board  is  likewise  satisfactorily  explained  by  the  testimony  of 
Conway,  one  of  the  commissioners  by  whom  this  claim  was 
confirmed.  To  show  the  manner  of  proceeding  in  this  and 
like  cases,  we  refer  to  the  cases  of  Gabriel  Cerr^,  5  American 
State  Papers,  821 ;  St.  Gemme  Beauvais,  Id.,  744 ;  Raphael 
St.  Gemme,  and  others.  Id.,  745 ;  Thomas  Maddin,  Id.,  747 ; 
Joseph  Morin,  Id.,  819 ;  James  Williams,  Id.,  820 ;  Charles 
Fremon  Delauriere  and  Louis  Labeaume,  Id.,  822;  James 
Richardson,  Id.,  828 ;  Pierre  Detor,  Id.,  824 ;  Louis  Bissonet, 
Id.,  828 ;  Thomas  Caulk,  Id.,  881 ;  Auguste  Choteau,  Id.,  884. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  District 
of  Missouri.  The  case  below  was  an  action  of  ejectment  by 
the  plainti£F,  (the  defendant  here,)  to  recover  against  the 
defendant  a  moiety  of  a  tract  of  land  in  the  township  of  St. 
Louis,  and  in  which  she  obtained  a  verdict  and  judgment. 
♦«l^1 1  *The  title  of  the  plaintiflF  was  derived  from  a  cbn- 
-1  firmed  Spanish  concession,  under  the  act  of  June  80, 
1886 ;  of  the  defendant,  from  a  location  of  a  New  Madrid 
certificate,  under  the  act  of  February  17,  1815.  Both  rest 
upon  acts  of  Congress;  and  the  question  is  which  has  the 
elder  or  better  title. 

We  shall,  therefore,  lay  out  of  view,  in  proceeding  to  the 
examination  of  the  case,  a  class  of  cases  referred  to  on  the  argu- 
ment, founded  on  these  Spanish  claims,  which  were  prosecuted 
under  the  act  of  May  26,  1824,  and  which  underwent  very 
elaborate  discussion,  both  at  the  bar  and  by  the  court.  United 
States  V.  Arredondo  et  oZ.,  6  Pet.,  691 ;  Satdard  and  othere  v. 
UniUd  States,  4  Id.,  511;  Smith  v.  The  same,  10  Id.,  826; 
VhiUd  States  v.  Olarke,  8  Id.,  486. 

That  act  empowered  the  District  Court,  upon  which  original 
840 


JANUARY  TERM,   1850.  581 

Bisflell  V.  Penrose. 

jurisdiction  was  conferred,  to  hear  and  determine  these  claims 
according  to  the  stipulations  of  the  treaty  of  1808,  the  law  of 
nations,  and  the  laws  and  ordinances  of  the  Spanish  govern- 
ment, and  in  conformity  with  the  principles  of  justice. 

The  inquiry  there  was  not  into  the  legal  title ;  hut  into  the 
equitable  right  under  the  treaty,  with  a  view  to  a  confirma- 
tion of  these  imperfect  grants,  if  entitled  to  confirmation 
according  to  Spanish  law,  so  that  the  grantee  might  be  clothed 
with  the  legal  estate. 

The  inquiry  was  difficult  and  embarrassing,  on  account  of 
the  scanty  and  imperfect  materials  within  the  reach  of  the 
courts  from  which  to  collect  Sf)ani8h  laws  and  ordinances,  as 
they  consisted  of  royal  orders,  orders  of  the  local  governors, 
and  also  of  the  usages  and  customs  of  the  provinces,  which 
were  not  readily  accessible  to  the  profession  or  the  courts  in 
this  country. 

The  case  before  us  depends  upon  the  construction  of  our 
own  acts  of  Congress,  disembarrassed  from  any  inquiries  into 
the  origin  of  these  grants,  or  into  the  rights  and  principles 
upon  which  they  were  founded,  or  which  made  it  the  duty  of 
the  government  under  the  treaty  to  acknowledge  them.  In- 
quiries of  this  kind  were  closed  on  the  confirmation  of  the 
grant  by  the  act  of  1886.  The  title  then  became  complete. 
It  became  an  American,  not  a  Spanish  title. 

One  of  the  principal  questions  arising  under  these  acts  of 
Congress,  and,  indeed,  in  our  judgment,  every  material  ques- 
tion presented  here,  was  either  directlj'^  or  by  necessary  impli- 
cation involved  in  the  decision  of  the  case  of  Stoddard  v. 
Chambers^  heretofore  decided  bv  this  court  and  reported  in 
2  How.,  284. 

The  plaintiff  there  claimed  under  a  Spanish  concession, 
confirmed  by  the  act  of  1886 ;  the  defendant,  under  a  r#Qqo 
location  by  •virtue  of  a  New  Madrid  certificate,  in  ^ 
pursuance  of  the  act  of  1815.  The  defendant  and  those  under 
whom  he  claimed  had  been  in  possession  since  1819.  The 
Spanish  concession  was,  like  the  one  before  us,  general  and 
unlocated,  except  by  a  private  survey  in  January,  1806. 

The  court  decided  that  the  plaintiff,  deriving  title  under  the 
confirmed  claim,  held  the  better  title,  on  the  ground,  that  in 
1816,  when  the  New  Madrid  certificate  was  located  upon  the 
premises  in  question,  the  tract  was  reserved  from  sale  or  pri- 
vate entry  by  virtue  of  the  tenth  section  of  the  act  of  1811, 
and  being  thus  reserved,  the  location  was  void ;  and,  further, 
that  it  was  not  within  the  protection  of  the  second  section  of 
the  act  of  1886,  confirming  Spanish  grants,  as  the  locations 
there  referred  to  were  locations  made  in  pursuance  of  some 
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inw  ov  the  United  States;  that,  in  the  case  before  the  oooit,  \ 

it  was  made  a^inst  law. 

In  the  case  oefore  us,  the  Spanish  concession  was  made  to 
the  five  sons  of  Benito  Vasquez,  for  eight  hundred  arpens  each, 
to  be  laid  off  in  one  or  two  places  of  the  vacant  domain. 
The  grant  was  made  February  16, 1800. 

The  eldest  son  (Benito)  conveyed  his  interest  in  the  con- 
cession to  Rodolph  Tillier,  11th  February,  1806.  The  latter 
located  it  by  procuring  a  private  survey,  the  27th  of  the  same 
month. 

The  time  when  the  claim  was  filed  in  the  recorder's  office 
at  St.  Louis,  under  the  act  of  1805,  does  not  appear ;  but  it 
must  have  been  before  the  25th  of  August,  1806,  as  we  find 
the  evidence  of  the  claim  presented  to  the  Board  of  Commis- 
sioners on  that  day.  including  the  grant,  the  survey,  and  other 
proof  going  to  establish  it. 

The  tenth  section  of  the  act  of  1811  (2  Stat,  at  L.,  665), 
provided,  that,  till  after  the  decision  of  Congress  thereon,  no 
tract  of  land  shall  be  offered  for  sale,  the  claim  to  which  has 
been  in  due  time,  and  according  to  law,  presented  to  the  re- 
corder of  land  titles  in  Louisiana,  and  filed  in  his  office,  for 
the  purpose  of  being  investigated  by  the  commissioners,  &c. 

The  argument  against  the  application  of  the  clause  to  the 
claim  before  us  is,  that  the  concession  to  Vasquez,  being  gen- 
eral and  unlocated,  giving  a  right  to  the  eight  hundred  arpens 
in  no  particular  part  or  parcel  of  land  iu  the  public  domain, 
but  in  any  and  every  part,  and  the  private  survey  designating 
and  locating  the  tract  being  a  nullity,  and  to  be  disregardeo, 
the  premises  in  question  were  not,  and  could  not  have  been, 
reserved  from  sale  by  the  filing  of  this  vagrant  claim ;  and 
hence  were  open  to  location  under  the  New  Madrid  certificate 
in  1816,  at  the  date  of  the  entry. 

*8S31  ^^^^'^i  ^be  Spanish  concession  to  Mordecai  Bell,  in 
J  Stoddard  v.  Chambers^  under  which  the  plaintiff  derived 
title,  was  of  a  similar  character ;  the  private  survey,  therefore, 
must  have  been  regarded  as  having  designated  and  located  the 
tract,  so  far  as  to  give  effect  and  operation  to  the  reservation 
of  it  from  sale. 

It  is  only  upon  this  ground  that  the  case  can  be  upheld. 
Otherwise,  the  location  of  the  New  Madrid  certificate  was 
made  in  pursuance  of  law,  and  the  defendant  in  under  it  held 
the  better  title.  The  tract  was  not  covered  by  any  claim, 
within  the  contemplation  of  the  act  of  1811.  To  give  effect 
to  it,  the  claim  must  designate  the  particular  tract. 

But  if  this  question  were  an  open  one,  and  to  be  decided 
the  first  time  by  the  court,  we  should  feel  ourselves  obliged 
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to  re-affirm  the   same  conclusion  which  we   have  supposed 
necesarily  involved  in  the  case  already  mentioned. 

The  act  of  1805,  §  4,  (2  Stat,  at  L.,  326,)  provided,  that  a 
plat  of  the  tracts  claimed  should  accompany  the  written 
notice  of  the  claim  directed  to  be  filed  in  the  office  of  the 
recorder. 

The  act  of  20th  February,  1806,  (2  Stat,  at  L.,  862,)  re- 
pealed this  clause,  and  extended  the  powers  of  the  Surveyor- 
General  over  the  public  lands  in  Louisiana,  making  it  his  duty 
to  appoint  deputy  surveyors,  &c.,  and  the  commissioners  were 
authorized  to  direct  such  surveys  of  the  claims  presented,  as 
they  might  deem  necessary  for  the  purpose  of  their  deoision, 
--the  survey  to  be  at  the  expense  of  the  claimant. 

The  act  also  declared,  that  every  such  survey,  as  well  as 
every  other  survey,  by  whatever  authority  theretofore  made, 
should  be  held  and  considered  a  private  survey  only ;  and  that 
all  the  tracts  of  land,  the  titles  to  which  might  be  ultimately 
confirmed  by  Congress,  should,  prior  to  the  issuing  of  the 
patents,  be  re-surveyed,  if  judged  necessary,  under  the  authority 
of  the  Surveyor-General,  at  the  expense  of  the  parties.   Sec.  8. 

The  act  of  March  26, 1804,  (2  Stat,  at  L.,  288,)  forbade  set- 
tlements on  the  public  lands  within  the  territory  of  Louisiana; 
and  also  surveys,  or  any  and  every  attempt  to  survey,  or 
desmiate  boundaries,  by  marking  trees  or  otherwise,  declaring, 
at  the  same  time,  the  act  an  offence  punishable  by  fine  or 
imprisonment.     Sec.  14. 

The  act  of  1805,  as  we  have  seen,  required  the  claimant  to 
accompany  the  claim  filed  with  a  plat  of  the  tract. 

It  is  apparent,  therefore,  unless  this  act  operated  as  a  modifi- 
cation, by  implication,  of  the  restriction  in  the  act  of  1804  in 
respect  to  surveys,  the  benefits  under  it  would  be  r«qq4 
limited  to  the  ^single  class  of  claimants,  who  had  hap-  ^ 
pened  to  procure  surveys  of  their  tracts  by  a  Spanish  officer 
prior  to  the  cession  under  the  treaty.  Whether  it  had  this 
effect,  or  not,  is  at  this  day  a  matter  of  no  particular  impor- 
tance ;  it  is  certain,  that  such  was  the  practical  construction 
given  to  the  act  at  the  time ;  as  we  find  that  numerous  surveys 
of  the  tracts  claimed  were  made  after  the  passage  of  the  act  of 
1805,  and  before  that  of  1806  dispensing  with  the  plat.  This 
construction  was,  also,  recognized  by  the  government,  and  the 
surveys  directed  to  be  regarded  by  the  commissioners  in  their, 
proceedings,  as  affording  a  sufficient  designation  of  the  tract 
claimed  under  the  concession. 

In  the  instructions  of  the  Secretary  of  the  Treasury  to  the 
board,  under  date  of  March  25,  1806,  one  month  after  the 
passage  of  the  act,  he  observed,  (speaking  of  the  authority 
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oonferred  on  the  board  to  order  surveys,)  that,  as  the  au- 
thority was  discretionary,  it  was  presumed  they  would  exercise 
it  only  in  cases  where  it  would  be  actually  necessary,  as  it  was 
not  intended  to  vex  the  claimants  with  repeated  surveys ;  and 
that,  where  they  were  satisfied  that  those  surveys  which  had 
been  executed  before  the  receipt  of  his  communication  were 
sulBBcient  to  enable  them  to  form  a  correct  decision,  they  need 
not  order  new  ones;  and  the  observation,  he  said,  would 
apply,  whether  the  previous  surveys  had  been  executed  under 
the  authority  of  Soulard,  or  by  any  other  person  whatever. 
(Part  2,  Public  Land  Laws,  p.  672.) 

Nothing  can  be  more  direct  and  express  than  these  instruc- 
tions; ana  the  records  of  the  proceedings  of  the  several 
Boards  of  Commissioners  under  the  act  of  1806,  and  the  acts 
succeeding  it  down  to  that  of  July  9,  1832,  show,  that  they 
uniformly  acted  upon  them.  These  private  surveys  constitute 
a  part  of  the  evidence  of  the  claim  upon  which  their  decision 
was  founded. 

They  were  necessary  to  give  description  and  locality  to  two 
important  classes  of  these  Spanish  concessions: — ^1.  A  grant 
or  order  of  survey  for  a  given  number  of  arpens,  conferring 
upon  the  grantee  the  right  to  locate  it  upon  any  part  of  the 
royal  domain,  at  his  election ;  2.  A  grant  designating  some 
natural  object  only,  such  as  the  head  or  sources  of  a  river,  as 
the  place  where  the  tract  should  be  located.  These  two 
classes  constituted  no  inconsiderable  portion  of  the  claims 
filed  in  the  offices  of  the  register  and  recorder,  and  afterwards 
presented  before  the  commissioners.  Among  the  incomplete 
grants,  they  probably  constituted  at  least  one  half  of  the  num- 
«qQf -^  ber.  Of  the  first  fifty  in  the  report  of  the  27th  of 
J  November,  1838,  twenty-eight  *are  of  this  description; 
it  is  fair  to  presume  the  same  proportion  exists  throughout. 

The  effect  claimed,  upon  the  above  view,  for  these  private 
surveys,  was  denied  on  the  argument,  on  the  authority  of  the 
cases  decided  under  the  act  of  1824,  to  which  we  have  already 
referred ;  but  the  distinction  will  be  apparent  on  an  examina- 
tion of  those  cases,  and  a  slight  attention  to  the  difference  in 
the  two  modes  of  proceeding  upon  these  claims. 

Under  that  act,  it  was  held  by  the  court,  that,  in  order  to 
enable  the  claimant  to  recover,  the  land  must  have  been  severed 
from  the  genoral  domain  of  the  king  of  Spain  prior  to  the 
cession  of  the  territory  by  a  grant  which  gives,  either  in  its 
terms,  or  by  a  reference  to  some  description,  locality  to  the 
tract;  or  if  the  grant  was  vague,  and  gave  only  an  authority 
to  locate,  the  location  must  have  been  made  by  the  official 
surveyor ; — ^that  a  private  survey  could  have  no  such  effect  as 
844 


JANUARY   TEftM.    1850.  .     »85 

Bissell  V,  Penrose. 

to  sever  the  tract  from  the  public  domain  under  either  the 
Spanish  or  American  government;  and  that  no  government 
ever  admitted  such  effect  to  be  given  to  private  surveys  of  its 
warrants,  or  orders  of  survey. 

In  the  proceedings  before  the  Board  of  Commissioners,  the 
object  of  the  private  survey  is  not  a  severance  of  the  tract  from 
the  public  domain ;  nor  is  this  the  effect  of  it ;  that  is  done  by 
the  confirmation  of  the  grant  by  the  act  of  Congress,  and  not 
before.  The  object  is  the  selection  of  the  tract  by  the  claimant 
that  he  is  entitled  to  locate  by  virtue  of  his  general  grant,  by 
means  whereof  he  is  enabled  to  present  his  claim  in  full  to  the 
board  for  their  decision.  A  general  grant  or  order  of  survey  is 
not  simply  a  vagrant  right  to  the  given  number  of  arpens  in 
some  part  of  the  public  domain  ;  but  carries  along  with  it  the 
right,  and  without  which  it  is  valueless,  to  have  it  located  with 
metes  and  bounds,  that  it  may  be  occupied  and  enjoyed.  In 
the  absence  of  this  description  and  location,  the  claimant  would 
be  disabled  from  presenting  his  full  claim  under  the  Spanish 
concession  for  adjudication  by  the  board.  The  act  of  1806 
providing  for  private  surveys,  and  the  instructions  of  the 
Secretary  founded  thereon,  removed  every  embarrassment  of 
the  kind,  and  were,  doubtless,  so  intended  at  the  time. 

The  acts  of  1882  and  of  1836  confirm  the  above  view.  The 
former  organized  a  new  Board  of  Commissioners,  and  made  it 
their  duty  to  examine  all  unconfirmed  claims  to  land  thereto- 
fore filed  in  the  office  of  the  recorder,  according  to  law,  founded 
upon  any  incomplete  grant,  concession,  warrant,  or  order  of 
survey ;  and  also,  that,  in  examining  them,  they  should  take 
into  consideration  as  well  the  testimony  taken  before  r«oQ^ 
the  former  *boards  upon  the  claims,  as  such  other  testi-  ^ 
mony  as  might  be  admissible  under  the  rules  adopted  for 
taking  testimony  before  the  previous  commissioners. 

It  should  be  recollected,  that  the  reports  of  the  previous 
commissioners  upon  these  unconfirmed  claims  were  before 
Congress  at  the  time  of  the  passage  of  this  act;  and  that 
those  reports  contained  the  substance  of  the  evidence  in  sup- 
port of  each  claim,  including  these  private  surveys ;  and  with 
this  knowledge,  it  will  be  seen,  they  have  made  it  the  duty  of 
the  board  to  take  that  testimony  into  their  consideration  in 
passing  upon  them. 

Congress  have  thus  virtually  recognized  these  private  sur- 
veys as  competent  and  proper  evidence  of  the  particular  tract 
of  land  claimed  under  the  grant  or  concession,  carrying  out 
thereby  the  construction  previously  given  to  the  act  of  1806, 
and  the  instructions  of  the  Secretary. 

The  board   are   directed  to  examine  all   the  unconfirmed 
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olaimB  renudning  in  the  office  of  the  recorder,  founded  npon 
these  incomplete  grants,  and  orders  of  survey ;  and  to  exandne 
them  upon  the  evidence  already  furnished  by  the  claimants, 
and  in  the  possession  of  the  government ;  and  to  show  that 
the  examinations  were  conducted  in  conformity  with  these 
directions,  we  need  only  turn  to  the  reports  of  the  board,  at 
difiTerent  times,  to  the  Commissioner  of  the  Land  Office,  and 
which  were  also  laid  before  Congress.  It  will  there  be  seen 
that  these  private  surveys  are  invariably  used  as  a  part  of  the 
evidence,  in  each  case,  where  one  has  been  made,  for  the  pur- 
pose of  giving  description  and  locality  to  the  claim. 

The  concession  before  us  is  embraced  in  the  report  of  the 
27th  of  November,  1838,  as  No.  19.  It  contains  the  original 
grant,  the  private  survey  of  February  27,  1806,  together  with 
the  evidence  of  several  witnesses  produced  hj  Tillier,  the 
assignee  and  claimant ;  and  among  others  a  witness  was  called 
to  prove  the  handwriting  of  the  Governor  to  the  concession, 
and  of  Mackay  to  the  plat  of  the  survey. 

We  have  said  that  the  act  of  1886  also  confirms  this  view 
of  the  case. 

The  second  section  of  that  act  provides,  that  if  it  shall  be 
found  that  any  tract  confirmed,  or  part  thereof,  had  been 
previously  located  by  any  other  person  under  any  law  of  the 
United  States,  or  had  been  surveyed  and  sold  by  the  United 
States,  the  confirmation  shall  confer  no  title  to  such  lands  in 
opposition  to  rights  acquired  by  such  location  and  purchase ; 
but  the  individual  whose  claim  is  confirmed  shall  be  permitted 
*8371  ^  locate  so  much  thereof  as  interferes  with  such  loca- 
^  tion  or  *purchase  on  any  unappropriated  land  of  the 
government  within  the  state. 

It  will  be  perceived  that  the  right  to  re-locate  by  the 
Spanish  claimant  is  confined  to  the  case  of  an  interfering 
location  or  purchase  of  the  whole  or  a  part  of  the  tract  of 
land  confirmed,  omitting  altogether  to  make  provision  for  the 
case  of  a  confirmation  of  an  unlocated  concession  or  order  of 
survey.  If  the  argument,  therefore,  is  well  founded,  that 
these  surveys  are  a  nullity,  and  incapable  of  giving  descrip- 
tion and  locality  to  the  claim,  Congress  have  not  yet  provided 
for  one  half  of  them  under  the  act  of  1836 ;  and  further  legis- 
lation will  be  necessary  to  carry  into  effect  their  clear  inten- 
tion, as  declared  in  the  act  of  1832.  We  cannot  think  they 
are  chargeable  with  any  such  omission  or  oversight,  or  that  a 
proper  interpretation  of  theii*  acts  leads  to  such  a  conclusion ; 
but  the  contrary. 

Our  conclusion,  therefore,  is  that  the  private  survey  by 
Mackay  in  1806,  of  the  800  arpens  granted  to  Benito  Vasquez 
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by  the  Spanish  governor,  February  17, 1800,  of  which  Tillier 
was  the  assignee,  and  which  was  filed  in  the  recorder's  office 
nnder  the  act  of  1805,  designated  and  located  the  grant  so  as 
to  give  effect  and  operation  to  the  act  of  1811,  reserving  the 
premises  from  sale,  which  reservation  was  continued  down  by 
subsequent  acts  to  1829. 

It  has  been  argued,  that  the  act  of  1836  confirms  only  the 
Spanish  concession  in  the  abstract,  without  regard  to  the  plat 
of  survey  or  claimant,  if  an  assignee  of  the  grant.     The  act 

Erovides,  that  the  decisions  in  favor  of  land  claimants  made 
y  the  recorder  and  the  commissionei-s,  under  the  act  of  1882 
and  the  supplemental  act  of  1838,  as  entered  in  the  transcript 
of  decisions  transmitted  by  the  commissioners  to  the  Commis- 
sioner of  the  Land  Office,  and  by  him  laid  before  Congress,  be, 
and  the  same  are  hereby,  confirmed. 

Now,  the  transcript  of  these  decisions  embraced,  as  required 
by  the  act  of  1882,  the  date  and  quantity  of  each  claim,  and 
the  evidence  upon  which  each  depended,  together  with  the 
authority  under  which  it  was  granted.  The  claimant  was 
the  party  who  had  filed  the  claim  in  the  office  of  the  recorder, 
and  had  prosecuted  it  before  the  Board  of  Commissioners. 
His  name,  of  course,  appeared, — Rudolph  Tillier  in  the  case 
before  us.  He  represented  the  interest  of  one  of  the  sons  of 
Benito  Vasquez,  in  quantity  eight  hundred  arpens.  There 
were  four  other  sons,  each  of  whom  was  entitled  to  the  same 
quantity.  Tillier  procured  the  private  survey  of  his  share, 
and  filed  his  separate  claim  for  that  amount,  together  with 
the  conveyance  from  the  original  grantee,  and,  under  r«ooo 
these  circumstances,  it  is  insisted  *that,  upon  the  true  '- 
construction  of  the  act,  the  confirmation  was  in  fiftvor  of  the 
son,  and  not  of  the  assignee. 

It  is  certainly  difficult  to  perceive  what  right  or  claim  the 
son  had,  either  before  the  commissioners  or  Congress,  to  be 
confirmed.  Having  parted  -  with  all  his  interest,  he  had 
neither  land,  nor  claim,  nor  was  he  a  claimant ;  as  that  term 
is  regarded  as  applicable  to  those  only  in  whose  name  the 
claim  was  filed  with  the  recorder,  under  the  act  of  1805.  By 
that  act,  every  person  claiming  lands,  &c.,  by  virtue  of  any 
incomplete  grant,  &c.,  shall  deliver  to  the  recorder  a  notice, 
&c.,  of  the  nature  and  extent  of  his  claim;  and,  also,  the 
grant,  order  of  survey,  deed,  conveyance,  or  other  written 
evidence  of  his  claim,  to  be  recorded ;  providing  at  the  same 
time,  in  the  case  of  a  complete  grant,  that  the  claimant  need 
only  record  the  original  grant,  together  with  the  order  of  sur- 
vey and  plat;  all  other  conveyances  and  deeds  to  be  deposited 
with  the  recorder ;  therebv  making  a  distinction  between  the 
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two  cases,  as  it  respects  the  derivative  title ;  and,  in  both, 
dearly  contemplating  that  the  assignee  might  be  a  claimant. 

This  is  the  view  taken  of  the  question  in  the  case  of  Stroiher 
V.  Luea$^  on  each  occasion  when  it  was  before  this  court. 
(6  Pet.,  772 ;  12  Id.,  468.)  It  was  there  held  that  the  con- 
firmation  was  to  be  deemed  to  be  in  favor  of  the  person  claim- 
ing it.  The  construction  has  entered  into  the  usi^e  and  prac- 
tice of  the  land  office,  as  may  be  seen  by  the  instructions  from 
that  office  and  the  opinion  of  the  Attorney-General  on  the 
subject.     (2  Land  Laws,  747,  752,  and  1048.) 

As  it  respects  the  branch  of  the  argument,  that  the  confir- 
mation was  irrespective  of  the  location  of  the  tract  by  the  pri- 
vate survey  of  Mackay,  we  refer  to  the  view  we  have  already 
taken  of  that  question,  without  any  further  remark. 

It  has  also  been  argued,  that  Tillier  put  on  file  in  the 
recorder's  office,  at  the  time  of  giving  notice  of  his  claim,  two 
plats  of  the  tract  of  land  he  claimed,  each  embracing  different 
parcels;  and  that  the  uncertainty  as  it  respects  the  parcel 
claimed  under  the  concession  takes  the  case  out  of  the  reser- 
vation from  sale  under  the  act  of  1811. 

The  case  shows  that  there  were  two  plats  protracted  upon 
the  same  sheet  of  paper  on  the  files  of  the  office,  covering  dif- 
ferent parcels ;  and  that  the  name  of  the  claimant  was  written 
at  full  length  on  the  face  of  one  of  them ;  that  but  one  was 
before  the  commissioners,  and  that  corresponding  to  the  one 
on  file  with  his  name  upon  it;  that  this  one  includes  the 
premises  in  question ;  the  other  does  not. 
*83Q1  ^^^^  ^bis  second  plat  was  protracted  upon  the  same 
J  sheet  *of  paper,  or  how  it  came  on  the  files  of  the  office, 
or  whether  Tillier  was  in  any  way  connected  with  it,  are  mat- 
ters unexplained  at  the  trial,  and  left  altogether  to  conjecture. 
The  connection  is  but  an  inference  from  the  fact,  that  it  has 
been  found  on  the  same  piece  of  paper  on  which  his  was  pro- 
tracted ;  but,  as  his  was  marked,  and  identified  with  his  name, 
and  that  too  in  connection  with  his  claim  to  the  tract,  also  on 
file,  we  do  not  perceive  that  any  one  could  be  misled  who 
might  resort  to  the  office  for  the  purpose  of  ascertaining  the 
land  thus  intended  to  be  appropriated ;  and  as  it  respects  the 
proceedings  before  the  commissioners,  also  on  the  files  of  the 
office,  none  of  the  objections  taken  existed  in  point  of  fact. 

It  has  been  supposed  that  this  case  is  distinguishable  from 
the  case  of  Stoddard  v.  OhamberSy  on  the  ground  that  there 
the  concession  was  confirmed,  in  terms,  according  to  the  sur- 
vey. If  the  view  we  have  taken  of  these  private  surveys  be 
oorrect,  the  difiference  at  once  disappears.  But  with  reference 
more  particularly  to  the  objection,  it  is  to  be  observed,  that  ii: 
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the  report  of  the  commissioners  under  date  of  27th  Novem^ 
ber,  1888,  which  included  one  hundred  and  forty-two  claims, 
of  which  the  present  case  is  one,  the  form  of  their  decision  as 
expressed,  in  respect  to  these  imperfect  grants,  is  uniformly 
in  the  words  here  used. 

In  the  report  of  the  board  in  1835,  in  which  the  confirma^ 
tion  of  the  claim  in  Stoddard  v.  UhanAers  is  included,  a  change 
of  persons  having  taken  place  in  the  commission,  a  different 
and  more  particular  form  of  expression  was  adopted.  They, 
usually,  confirmed  according  to  the  survey,  or  according  to 
the  possession,  or  a  given  number  of  arpens,  as  the  case 
might  be. 

In  cases  where  the  report  recommends  the  confirmation  of 
the  claim  according  to  the  survey,  the  effect  of  the  confirma- 
tion under  the  act  of  1836  is,  probably,  to  conclude  the  gov- 
ernment ;  so  that  an  error  in  the  private  survey  cannot  be 
corrected  on  a  re-survey  of  the  tract.  When  recommended  in 
the  general  form  of  the  present  case,  any  such  error  may  be 
corrected,  agreeably  to  the  intention  of  Congress  in  declaring, 
as  they  did,  in  the  act  of  1806,  that  these  surveys  should  be 
regarded  only  as  private  surveys.  This  is  the  distinction 
made  at  the  land  office,  founded  upon  the  opinion  of  the 
Attorney-General ;  and  is,  we  think,  the  only  one  between 
the  two  cases. 

It  was  also  su^^^ested,  on  the  argument,  that  the  oases  of 
Mackay  v.  Dillon^  and  Les  Bois  v.  BrameUj  (4  How.,  421, 
449,)  contained  principles  in  support  of  the  defence  in  this 
case.  We  have  examined  them  attentively,  and  find  nothing 
decided  there  in  conflict  with  the  views  expressed  in  this  case. 

*In  the  former,  the  question  was  between  a  con-  r«Q4o 
firmed  Spanish  grant  and  the  commons  of  the  city  '- 
of  St.  Louis,  under  which  the  defendant  held ;  and  which  had 
been,  also,  confirmed  by  the  act  of  1812.  There  had  been  a 
private  survey  of  the  commons  by  Mackay  in  1806,  and  in 
which  he  had  at  the  same  time  marked  the  boundaries  of  his 
own  lot.  His  claim  was  confirmed  under  the  act  of  1886 ;  the 
claim  to  the  commons,  as  we  have  seen,  in  1812 ;  the  latter, 
therefore,  holding  the  elder  title.  But  the  confirmation  of 
the  commons  was  very  special,  the  act  declaring  that  all  the 
rights,  titles,  and  claims  to  town  or  village  lots,  out  lots,  com- 
mon field  lots,  and  commons,  in,  adjoining,  and  belonging  to 
the  several  towns  or  villages,  including  St.  Louis,  which  lots 
have  been  inhabited,  cultivated,  or  possessed  prior  to  the  20th 
of  December,  1803,  shall  be,  and  the  same  are  hereby,  con- 
firmed to  the  inhabitants  of  the  respective  towns  or  villages. 
Ao. ;  and  making  it  the  duty  of  the  principal  deputy  surveyor, 

849 


840  SUPREME   COURT. 

Blasdlv.  Penrose. 

as  soon  as  may  be,  to  survey  and  mark,  where  the  same  had 
not  already  been  done  according  to  law,  the  out  boundary 
lines  of  the  several  towns  and  villages,  so  as  to  include  the 
out  lots,  common  field  lots,  and  commons  thereto  respectively 
belonging. 

The  act  of  1881  (4  Stat,  at  L.,  486)  has  no  bearing  upon 
the  question  of  boundary. 

The  question  of  boundary  being  left  at  large  by  the  very 
special  terms  of  the  act  of  confirmation,  a  great  deal  of  evi- 
dence was  given  on  the  trial  for  the  purpose  of  ascertaining 
the  limits  of  these  lots,  out  lots,  common  field  lots,  and  com- 
mons in  and  adjoining  the  town.  But  the  court,  in  submit- 
ting the  case  to  the  jury,  instructed  them,  virtually,  that  the 
boundary  and  extent  of  the  commons  were  to  be  determined 
by  the  private  survey  of  Mackay  in  1806 ;  an  error  that  was 
obvious,  whether  we  regard  the  terms  of  the  act  of  confirma- 
tion, or  the  nature  and  effect  of  the  survey;  and  for  which 
the  new  trial  was  granted. 

There  is  nothing  in  the  other  case  bearing  upon  the  ques- 
tion except  that  the  second  instruction  jriven  and  approved 
favors  the  views  expressed  in  the  case  beK>re  us. 

The  case  of  Jour  dan  v.  Barrett^  4  How.,  169,  was  also 
referred  to  as  bearing  upon  the  question.  The  case  involved 
the  right  to  back  lands  on  the  Mississippi  River  between  front 
proprietors ;  and  an  attempt  was  made  by  the  defendant  to 
conclude  the  right  by  the  effect  of  a  private  survey,  which 
was  properly  denied  by  the  court.  The  case  has  no  applica^ 
tion  to  the  present  one.     No  such  effect  is  claimed  for  the 

*8411  ^^^^^y^  .^^^  ^  ^^^^  ^^  contended  for  in  respect  to  it  is 
^  derived  from  acts  of  ^Congress,  and  applies  only  to  the 
class  of  cases  in  question.     The   effect  depends  upon   the 
construction  of  these  acts. 

Upon  the  whole,  after  the  most  careful  consideration  that 
we  have  been  able  to  bestow  upon  the  case,  the  conclusions 
at  which  we  have  arrived  are, — 

1.  That  the  private  survey  by  Mackay,  on  the  27th  of  Feb- 
ruary, 1806,  of  the  800  arpens  granted  to  Benito  Vasquez,  of 
whom  Tillier  was  the  assignee,  and  which  was  filed  in  the 
recorder's  office  with  his  claim,  under  the  act  of  the  2d  March, 
1806,  designated  and  located  the  grant,  so  as  to  give  effect 
and  operation  to  the  act  of  1811,  reserving  the  premises  in 
question  from  sale. 

2.  That  the  title  was  confirmed  to  Tillier,  the  assignee,  as 
claimant,  under  the  act  of  1886. 

8.  That  the  location  of  the  New  Madrid  certificate  in  1816, 
under  which  the  defendant  holds,  was  inoperative  and  void 
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as  has  already  been  decided  in  the  case  of  Stoddard  v.  Okamh 
her 8^  heretofore  referred  to. 

It  follows,  therefore,  that  the  plaintiff,  deriving  title  under 
Tillier,  the  confirmee,  has  an  elder  and  better  title,  as  was 
decided  by  the  court  below. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of 
the  court  should  be  affirmed. 

Mr.  Justice  MgLEAN  dissented. 

In  my  judgment,  this  case  is  not  within  the  decision  of  the 
case  of  Stoddard  v.  Chambers.  In  that  case,  the  claim  was 
confirmed  ^^  to  the  said  Mordecai  Bell  or  his  legal  representa- 
tives, according  to  the  survey.'*  But  in  this  case  the  c^|^ 
was  confirmed  " according  to  the  concession."  Now,  ftMra 
concession  is  located,  it  can  give  no  claim  to  any  specific  tract 
of  land,  and  consequently  cannot  come  within  the  reservation 
of  any  of  the  acts  of  Congress.  And  the  main  question  in 
the  case  was,  whether  there  was  such  a  survey  or  designation 
of  this  concession  as  to  bring  it  within  the  above  acts. 

The  first  Board  of  Commissioners,  who  acted  on  this  claim 
in  1806  and  in  1810,  rejected  it.  As  appears  from  their 
record,  the  concession  only  was  before  the  board  when  they 
finally  acted  upon  the  subject.  But  a  new  and  more  favorable 
board  was  constituted  in  1882,  and  it  appears  from  their 
record,  that,  on  the  9th  of  October  in  that  year,  ^^  the  sons  of 
Vasquez,  Benito,  Antoine,  Hypolite,  Joseph,  and  Pierre  Vas- 
quez,  claiming  800  arpens  each  under  a  concession  dated  17th 
of  February,  1800,  was  presented.  Also  a  plat  of  survey 
dated  7th  February,  1806,  of  800  arpens."  "Pascal  j-^g^g 
Cerr^,  being  duly  sworn,  *saith,  that  the  signature  to  *- 
the  concession  is  in  the  handwriting  of  Delassus;  that  the 
signatures  to  the  survey  are  in  the  handwritings  of  Mackay 
and  Antoine  Soulard." 

On  the  2d  of  November,  1888,  the  board  again  met,  and 
their  record  states  that  ^^  the  sons  of  Vasquez,  each  claiming 
800  arpens  of  land  under  a  concession  from  Charles  Dehault 
Delassus;"  and  that  "they  can  see  no  cause  for  entertaining 
the  idea  that  the  said  concession  was  not  issued  at  the  time  it 
bears  date,  as  intimated  in  the  minutes  of  the  former  commis- 
sioners." And  they  "  are  unanimously  of  opinion,  that  this 
claim  ought  to  be  confirmed  to  the  said  Benito,  Antoine, 
Hypolite,  Joseph  and  Pierre  Vasquez,  or  their  legal  repre- 
sentatives, according  to  the  concession." 

On  the  11th  of  February,  1806,  Benito  conveyed  to  Rudolph 
Tillier  his  "right,  title,  and  interest,  claim  and  pretension  and 
demand,  in  and  to  a  certain  tract  of  land  not  yet  locatcl  or 
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Bunreyed.**  And  Tillier  says,  "I  do  hereby  assign,  transfer, 
sell,  and  set  over,  unto  Clement  B.  Penrose,  all  my  right, 
title,  interest,  property,  claim,  and  demand  of,  in,  and  to  a 
certain  concession  purchased  of  Benito  Vasquez  and  assigned 
to  me  on  the  11th  of  February,  1806,  and  plat  of  survey  made 
for  me^  and  dated  27th  February,  1806,  for  value  received.** 
This  assignment  bears  no  date,  but  it  was  acknowledged  the 
8l8t  of  October,  1818. 

Frederic  R.  Conway,  a  witness  for- plaintiff,  testified  that 
he  was  one  of  the  late  Board  of  Commissioners  that  confirmed 
this  claim ;  that  the  said  original  survey  of  Mackay,  given  in 
evidence  by  plaintiff,  was  the  plat  that  Tillier  claimed  by,  as 
^understood  it ;  and  that  no  other  survey  was  exhibited  to 
tnwbAnmissioners,  so  far  as  he  remembered,  connected  with 
this  claim;  that  the  sui*vey  was  not  noted  in  the  tabular  state- 
ment contained  in  the  proceedings  of  said  boards  which  omis- 
sion, he  thought,  was  by  the  mistake  of  the  clerk. 

The  following  certificates  of  surveys  were  given  in  evidence, 
one  by  the  plaintiff  and  the  other  by  the  defendant : — "  I  do 
certify  that  the  above  plat  represents  800  arpens  of  land, 
French  measure,  situated  in  the  district  of  St.  Louis,  Louisiana 
territory,  and  surveyed  by  me  at  the  request  of  the  proprietor, 
who  claims  the  same  by  virtue  of  a  Spanish  grant.  Given 
under  my  hand  at  St.  Louis,  the  27th  day  of  February,  1806. 
Signed,  James  Mackay.  Received  for  record,  St.  Louis,  the 
27th  of  February,  1806.  Signed,  Antoine  Soulard,  Surveyor- 
General  of  Louisiana.'* 

The  other  certificate  is  in  the  same  words.  These  plats 
*S481  ^^^  certificates  were  recorded  by  the  recorder  of  land 
J  titles  on  the  *8ame  page.  It  was  proved  that  one  of 
these  surveys  covered  the  land  in  controversy,  and  that  the 
other  did  not.  The  name  of  Tillier  was  written  on  one  of 
the  plats,  but  by  whom,  at  what  time,  and  under  what  circum- 
stances, does  not  appear.  From  the  loose  manner  in  which 
the  recorder's  office  and  the  papers  connected  with  it  seem  to 
have  been  kept,  and  the  ready  access  to  them  by  all  parties, 
it  would  be  a  dangerous  principle  of  evidence,  to  consider 
the  simple  indorsement  of  a  name  on  a  plat  as  identifying 
the  owner  of  the  land.  And  especially  where  the  surveyor 
nowhere  states  for  whom  the  survey  was  made. 

The  court  instructed  the  jury,  ^^  that  the  land  included  in 
the  survey  given  in  evidence,  and  which  was  made  for  Ru- 
dolph Tillier,  assignee  of  Benito  Vasquez,  on  the  27th  of 
February,  1806,  by  James  Mackay,  and  which  was  officially 
re-surveyed  in  conformity  to  the  act  of  Congress  of  the  4th  of 
July,  1886,  and  which  re-survey  is  numbered  3061,  and  was 
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approved  by  Joseph  C.  Brown  on  the  29th  of  March,  1848, 
was  reserved  from  location  and  sale,  at  the  time  McNight  and 
Brady's  location,  under  a  New  Madrid  claim,  was  made,  and 
therefore  the  location  under  said  claim  is  invalid,  as  against 
the  title  of  said  Vasquez,^'  &c. 

Among  the  instructions  prayed  for  by  the  defendant,  which 
the  court  refused  to  give,  was  the  following : — 5.  "  If  the  jury 
find  from  the  evidence  that  Rudolph  Tillier,  under  whom  the 
plaintifiT  in  this  case  claims  the  land  in  question,  filed  his  claim 
with  the  recorder  of  land  titles,  and,  as  a  part  of  the  evidence 
of  his  claim,  filed  two  plats  of  the  land  claimed,  one  of  which 
plats  would  embrace  the  land  now  in  the  defendant's  posses- 
sion, and  the  other  would  not  embrace  that  land,  then  there  is 
no  reservation  of  the  land  in  the  defendant's  possession  from 
sale,  which  would  prevent  the  location  of  the  land  in  question, 
under  the  certificate  in  favor  of  John  Brooks  or  his  legal 
representatives." 

The  deposition  of  Conway,  one  of  the  commissioners  who 
confirmed  this  concession,  was  introduced  to  supply  a  defect 
in  the  record.  He  states  that  the  original  survey  of  Mackay, 
which  Tillier  claimed  by,  was  before  the  commissioners,  and 
no  other  plat,  so  far  as  he  can  remember.  Now  if  this  evidence 
was  admissible,  it  was  for  the  consideration  of  the  jury.  It 
was  intended  to  correct  the  record,  and  show  that  the  survey 
was  acted  upon  by  the  commissioners,  although  no  entry  was 
made  of  it  by  the  clerk  in  the  tabular  statement.  It  may 
well  be  doubted  whether  parol  evidence  was  admissible  for 
this  purpose,  especially  after  the  lapse  of  some  fourteen  years. 
In  a  *matter  involving  title  to  real  estate,  parol  evi-  r«o44 
dence  cannot  be  heard  to  correct  the  record  which  the  ^ 
commissioners  were  required  to  keep,  of  their  proceedings. 

As  the  evidence  was  heard,  and  does  not  appear  to  have 
been  overruled  or  withdrawn  from  the  jury,  it  was  their  pro- 
vince to  act  upon  it.  But  by  the  instruction  given,  there  was 
nothing  left  for  the  jury  to  decide.  They  were  instructed 
that  the  claim  of  the  plaintiff  whs  reserved  from  location 
and  sale  when  the  New  Madrid  location  was  made,  and 
consequently  the  latter  was  void.     This  ruled  the  whole  case. 

If  the  statement  of  Conway  were  not  admissible,  there  was 
no  evidence  to  show  that  any  survey  was  before  the  commis- 
sioners at  the  time  they  confirmed  the  concession.  And  it  is 
certain  that  no  entry  was  made  upon  their  record  to  show  a 
sanction  of  any  survey.  It  does  appear  that  a  survey  of  the 
concession  was  before  the  commissioners  who  rejected  the 
claim  in  1806.  And  it  also  appears  that  on  the  9th  of  Octo- 
ber, 1832,  ''a  plat  of  survey  dated  7tli  February,  1806,  of  800 
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afpens,  wm  before  the  new  commissionere."  But  on  the  2d 
of  NoreHiber,  1888,  when  the  concession  was  confirmed,  no 
aorvaj  appears  to  have  been  before  them,  and  they  refer  to 


If  the  two  snrvevs  made  by  Mackay  of  800  arpens  each, 
^ior  the  proprietor,  were  admitted  to  have  been  made  at  the 
instance  of  Tillier,  it  leaves  the  location  of  the  concession 
uocertain.  Both  surveys  were  executed  on  the  same  day, 
and  were  recorded  on  the  same  page.  Under  Tillier's  right, 
he  could  survey  only  800  arpens ;  and  if  he  surveyed  two 
tracts  each  of  that  quantity  it  was  a  fraud  upon  the  public. 
Under  the  acts  of  Ck>ngress  no  tract  of  land  was  reserved  as 
a  Spanish  claim,  which  was  not  surveyed  or  so  specifically 
designated  as  to  show  with  reasonable  certainty  its  bounds^ 
ries.  There  is  nothing  on  the  record  or  in  the  parol  proof  to 
show  which  of  the  plats,  if  either,  was  made  as  the  instance 
of  Tillier.  Both  surveys  were  made  "for  the  proprietor,** 
and  as  they  bear  the  same  date,  it  may  be  presumed  they  were 
made  for  tiie  same  person.  But  whether  this  be  so  or  not, 
they  present  a  state  of  uncertainty  which  is  fatal  to  the  Span< 
ish  ckmn.  The  mere  name  of  Tillier,  on  one  of  the  plats, 
without  explanation,  is  no  proof  of  its  identity.  An  entry 
an  the  record  to  identify  the  survey  would  have  been  suf- 
ficient. In  the  absence  of  such  evidence,  the  survey  made  or 
^)proved  by  Joseph  C.  Brown  in  1842  does  not  supply  the 
defect.  He  must  have  acted  arbitrarily,  or  from  circumstances 
which  existed  at  the  time  he  acted.  There  was  nothing  to 
guide  him  as  to  the  true  survey  at  the  time  the  New  Madrid 
*8451  '^^^^^^  ^^  made.  And  that  was  the  ^period  of  time 
-'  to  which  the  facts  must  apply,  and  the  reservation 
of  the  Spanish  claim  be  shown  to  have  been  made.  The  two 
surveys  then  existed  and  were  on  the  record,  and  if  neither 
were  SMcially  designated  as  Tillier's  claim,  there  was  no  loca- 
tion of  it  within  the  reservation  act.  He  could  not  claim 
botk  surveysi,  and  as  there  was  nothing  on  record  to  guide 
the  New  Madrid  claimant  in  his  location,  he  cannot  be 
chargeable  with  notice. 

Under  tiiese  circumstances,  I  think  the  court  erred  in  its 
iutniotion  to  the  jury,  that  the  Spanish  claim  was  reserved 
from  sale,  and  that  the  New  Madrid  location  was  void*  I 
think,  for  this  error,  the  judgment  should  be  reversed. 

Order. 

Tim  oanse  came  on  to  be  heard  on  the  transcript  of  the 
veeerd  from  the  Circuit  Court  of  the  United  States  for  the 
Dbtrict  of  Missouri,  and  was  argued  by  counsel.     On  cor- 
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aMeiUtioti  irbereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgmeut  of  the  said  Circuit  Codrt  in  thin 
Cftuse  be,  and  the  same  is  hereby,  affirmed,  with  costs. 


#<■•» 


Adam  L.  MiLLBy  Pladttibv  ih  ebbob,  v.  Simbok  Stod- 

DABD,  A  CmZBH  OF  InDIAKA,  CtJBTIB    StODDABD    AND 

Daniel  Stoddabd^  CrnzENS  of  Ohio,  Joseph  Bxtnnell 
ANi>  LudY  Bunnell,  his  Wife,  Citizens  of  New  Yobk, 
Jonas  Foster  and  Lavinia  Foster,  his  Wife,  Citi- 
zens of  Ohio,  Lucy  Hoxie,  a  Citizen  of  New  Tobk, 
Daniel  Moboan  and  Arya  Morgan,  his  Wife,  Cin- 
ZENS  OF  New  Tobk,  Defendants  in  ebbob. 

The  dedflioii  of  this  eourt  hk  the  case  of  Stoddard  etaLY.  (Jhamhvn  (2  How., 
286)  re-exftmined  and  oonflrmed. 

The  origfnsl  petitioti  to  the  Spanish  Governor  of  LonlsUbm.  apon  which  the 
oonoession  was  made,  stated  that  he  '*  came  oyer  to  this  slae  of  the  M.  R.  S. 
with  the  consent  of  yonr  predecessors."  These  letters  stand  for  Mafe^ie 
Riw  8udf  and  refer  to  the  Mississippi  River. 

The  survey  of  the  concession  in  1806  fixed  its  locality.  It  is  trae  that  the  sur- 
vey was  a  private  ohe,  bat  it  was  adopted  by  the  eommlssioners,  who  had 
authority  to  direct  such  surveys  as  they  deemed  necessary. 

The  holder  of  a  New  Madrid  certificate  had  a  right  to  locate  it  only  on  public 
lands  the  sale  of  which  was  authorized  by  law.  But  lands  claimed  under  a 
Spanish  concession,  where  the  claim  had  been  filed  according  to  the  acts  of 
Gon^presSy  were  reserved  from  sale  when  the  entry  under  the  New  Madrid 
certfflcate  was  made,  viz.,  in  1816.    Consequently,  the  entry  was  void. 

The  pAtent  for  the  land  covered  by  the  New  Madrid  certificate  was  not  issaed 
until  after  Congress  had  renewed  this  reservation,  vis.,  in  1882.  Therefore, 
neither  the  entry  nor  patent  can  sdve  a  good  title.^ 

Had  the  patent  been  issued  before  Cdngrras  passed  the  act  of  1882,  the  result 
would  haf?e  beeo  different.* 

*This  case  wad  brought  up,  by  writ  of  error,  from  r«ojis 
the  Cireuit  Court  of  the  United  States  for  the  District  L  *^^ 
of  Missouri^ 

It  was  an  ejeotment  brought  in  the  Circuit  Court  by  the 
defendants  in  error,  as  heirs  of  Amos  Stoddard  to  recover  850 
arpens  of  land,  which  is  thus  described  in  the  declaration  : — 

*^  Being  the  same  tract  ori^nallj  granted  by  the  Spanish 
goyemment,  in  the  province  of  Upper  Louisiana,  to  Mordecai 
Bell^  by  conccfssion  bearing  date  29th  January,  1800,  and  being 
the  satee  tract  located  and  sui*veyed  by  the  proper  officer  on 
or  about  the  first  day  of  January,  1806,  and  which  concession 


^DntiiTtfulBHSD.  MaekatfY.  East-    ley  et  al.,  5S  Tex.,  161-454.     Foir 
M«  10  WaU.,  682,  688.  lowkd.     Delaurie^^  v.  J^ison,  U 

'DiBTUfeuiSHKD.    Bryan  v.  Shir-    How.,  638. 
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and  survey  have  been  duly  confirmed  by  the  Congress  of  the 
United  States  to  the  said  Mordecai  Bell,  or  to  his  legal  repre- 
sentatives, according  to  the  said  survey,  and  which  tract  is  the 
same  contained  in  the  survey  No.  3026,  made  by  the  authority 
of  the  United  States,  under  and  by  virtue  of  the  confirmation 
aforesaid,  and  is  bounded  on  the  east  by  the  forty-arpen  field 
lot,  on  the  south  by  a  tract  called  the  Mill  tract,  and  on  the 
north  and  west  by  lands  described  as  public  lands  on  the 
sui-vey  made  as  aforesaid  on  the  1st  of  January,  1806.*' 

The  title  of  the  heirs  of  Stoddard  was  particularly  set  forth 
in  the  report  of  the  case  of  Stoddard  v.  Chambers^  2  How., 
284,  and  it  need  not  be  repeated.  Mills  claimed  under  the 
same  title  as  Chambers,  both  deriving  their  titles  from  two 
New  Madrid  certificates  issued  to  Peltier  and  Coontz.  It  was 
admitted  that,  at  the  commencement  of  the  suit,  the  defen- 
dant, Mills,  was  in  possession  of  a  portion  of  the  tract  com- 
prehended in  the  survey  of  Mackay,  made  in  January,  1806, 
for  Amos  Stoddard,  being  forty  acres  conveyed  to  said  defen- 
dant on  the  14th  of  March,  1886,  by  Hamilton  R.  Gamble 
and  wife. 

It  was  also  admitted,  that  the  property  sued  for  was  worth 
more  than  ten  thousand  dollars ;  that  the  plaintiffs  claimed  in 
this  action  four  undivided  fifths  of  the  land  described  in  the 
declaration  ;  that  the  other  undivided  fifth  had  been  conveyed 
to  Hamilton  R.  Gamble  in  fee ;  and  that  the  whole  of  the 
land  sued  for  was  embraced  in  the  patent  to  Peltier. 

Some  testimony  was  given  on  the  part  of  the  defendant, 
with  a  view  of  impeaching  the  title  of  the  plaintifGs,  which 
was  not  produced  in  the  trial  of  the  cause  of  Stoddard  v. 
Chambers^  and  which  evidence  it  is  proper  to  insert  here. 

Pascal  L.  Cerri,  a  witness  for  defendant,  testified  that  he 
came  to  St.  Louis  very  young  from  Canada,  in  the  year  1777, 
returned  to  Canada,  and  came  back  to  St.  Louis  in  1779,  and 
remained  there  till  1781 ;  that  he  then  went  to  Canada,  and 
staid  there  till  1787,  when  he  came  to  St.  Louis,  where  he 
*8471  ^^™^^'^^^  ^^^^  1791,  when  he  again  visited  Canada  and 
-'  staid  *there  till  1794,  when  he  came  to  St.  Louis,  where 
he  has  remained  ever  since ;  that  he  was  well  acquainted  with 
Mordecai  Bell  and  his  family,  his  father,  mother,  brothers, 
&c.,  and  knew  him  when  he  first  came  to  the  Spanish  coun- 
try; that  said  Mordecai  Bell  resided  at  Wild  Horse  Creek,  a 
few  miles  south  of  the  post  of  St.  Andre,  where  James  Mackay 
was  commandant  in  Spanish  times ;  it  was  about  two  or  two 
and  a  half  miles  south  of  that  post  where  Mordecai  Bell 
lived,  and  was  about  forty  miles  west  south-west  of  St.  Louis; 
tliat  Mordecai  Bell  never  resided  at  any  time  nearer  St.  Louis 
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than  that  place,  nor  did  any  other  of  the  Bells  ;  that  Mordecai 
Bell  lived  at  that  place  several  years,  and  then  went  away ; 
that  said  Bell  was  principally  employed  in  hunting,  drinking, 
and  playing  cards  ;  he  led  a  vagabond  sort  of  a  life  ;  that  he, 
Cerr^,  lived  all  the  time  at  St.  Louis,  while  Mordecai  Bell 
was  at  Wild  Horse  Creek ;  that  he,  witness,  knew  the  land 
occupied  by  Stokes ;  and  that  there  was  no  improvement  or 
cultivation  there  under  Spanish  government,  nor,  until  Stokes 
cultivated  it,  was  there  any  cultivation  ;  said  witness  examined 
said  original  petition  of  Mordecai  Bell,  given  in  evidence  by 
plaintiff,  and  stated  that  he  knew  the  handwriting  of  James 
Mackay  well,  and  that  it  was,  with  the  signature,  except  the 
mark,  all  in  Mackay's  handwriting ;  that  he  did  not  know  why 
Stoddard's  Mound  was  so  called,  but  supposes  it  was  because 
he  purchased  the  land  on  which  it  was,  and  did  not  know 
when  it  was  first  so  called,  whether  at  Stoddard's  death ;  he 
thinks  it  was  before  his  death. 

The  defendant  then  offered  in  evidence  the  deposition  of 
Mordecai  Bell,  which  was  objected  to  by  the  plaintiffs'  coun- 
sel ; — 1st,  because  of  irrelevancy ;  2d,  if  not  irrelevant,  that  it 
went  to  impeach  a  title  conveyed  by  the  witness; — which 
objection  was  overruled,  and  the  deposition  read,  which  is  as 
follows ; — 

"  Deposition  of  Mordecai  Bell,  produced,  sworn,  and  exam- 
ined at  the  house  of  said  Bell,  at  Moreau  township  in  the 
county  of  Morgan,  and  state  of  Missouri,  before  me,  John 
Chism,  jndge  oi  the  County  Court  for  the  county  of  Morgan 
aforesaid,  in  a  certain  cause  now  pending  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Missouri,  between 
Simeon  Stoddard,  Curtis  Stoddard,  Daniel  Stoddard,  Anthony 
Stoddard,  William  Stoddard,  Joseph  Bunnell  and  Lucy  Bun- 
nell, Jonas  Foster  and  Lavinia  Foster,  Lucy  Hoxie,  Daniel 
Morgan,  and  Arva  Morgan,  plaintiffs,  and  Adam  L.  Mills, 
defendant,  on  the  part  of  the  defendant. 

"Mordecai   Bell,  of   lawful    age,   being    produced,  r^o^a 
sworn,  and  *examined  on  the  part  of  the  defendant,  '- 
deposeth  and  saith,  that  he  resides  in  Moreau  township,  in  the 
county  of  Morgan  and  state  of  Missouri ;  that  he  was  first 
married  on  the  8th  day  of  March,  in  the  year  1802,  and  that 

Earts  of  the  three  winters  preceding  his  marriage,  he  was 
anting  in  the  upper  part  of  this  state ;  that  neither  in  the 
year  loOO,  nor  any  year  after,  did  he  petition  the  Spanish 
Governor  Delassus  for  any  grant  of  land.  That  a  few  years 
after  he  was  married,  Santiago  Mackay  repeatedly  asked 
deponent  to  petition  the  Spanish  government  for  a  grant  of 
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ar.4  tCie  Frer.!^::  1*' z'lj^  ^  *i^  =:•  ibsr  *r;:gTie;  that  lie 
has  been  ir.  tbt  n^r  ri*T  f  Ia-  i  r:!-?*'  ;^»  snee  ApriLlSST, 
and  more  <'-r  leas  ir.  Lkc:*  *f  r..h'.  Hiz^  z^z^sss  diere,  maHiig 
enrj^ies  zrA  trar*  it:  r.<L  ani  tLix  xbe  rrAnslidin  of  tke  said 
original  petition  of  M  rieeai  Bell — wLi;-h  traitslanon  is  giren 
in  evideiice  bv  defecdi.M — £5  a  correct  and  &ithfal  tiansla- 
tion ;  that  the  letters  **  M.  R.  S.^  in  said  petition  be  eonaiders 
as  pot  for  ^Maje^te  Rive  S:ii;^  tKit  he.  wimess, knows  noth- 
ing of  the  SpanUh  laws:  triat  Jnlins  De  Mnn  was  a  good 
translat/^r,  and  anderet/^K*d  b«.»th  French  and  English.  He 
farther  stated  that  he  never  saw  a  concession  where  a  eom- 
mandant  of  a  pfrst  recommended  a  grant  of  land  lying  dose 
to  St.  L^mis,  the  residence  of  the  Lieotenant-GoTemor. 

William  Milbume,  for  defendant,  testified  that  he  bad  been 
in  the  sanrevor's  office  from  1816  to  1841,  a  part  of  the  time 
s%H  clerk^  and  the  latter  part  of  the  time  as  sorYeyor^neral. 
He  examined  the  said  petition  of  Mordecai  Bell,  as  translated 
by  Ilenard,  and  the  concession*  and  stated  that  he,  as  sur- 
vepror,  shriuld  survey  said  concession  on  the  south  bank  of  the 
Miss^iuri  River,  if  not  otherwise  directed;  that  the  post  of 
Ht«  Andre  was  in  what  is  called  Bonhomme  Bottom,  some 
thirty  miles  from  St.  Louis;  that  St.  Andre  was  close  on  the 
river,  and  its  site  has  been  partially  or  wholly  washed  away 
by  the  river. 

•8491  *'^^^  plaintiflEft,  by  way  of  rebutting  testimony,  gave 
J  in  evidence  the  following  letter  of  the  Secretary  01  the 
TroiiHury  of  tlie  United  States,  produced  by  Thomas  Watson, 
refflNter  of  the  land  office  at  St.  Louis,  from  the  files  of  his 
oflloe,  diitod  10th  Jurie,  1818. 

"  Treasury  Department^  10th  Junej  1818. 

♦*8lU,     Yon  are  reqneHted  to  instruct  the  recorder  of  land 
titles  in  llu)  MiKHoiiri  tcrritorv  to  furnish  to  the  receiver  and 
regtsUn'  nf  Mu;  limd  diHtrict  oi  St.  Louis  a  descriptive  list  of 
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the  land  claims  which  have  been  presented  aokd  i^ght^^ 
under  the  different  acts  of  Congress  for  confirming  th«  rights 
of  individuals  to  lands  which  have  not  been  confirmed, 
and  that  are  situate  within  the  said  land  distri^ti  ^th  «b  Uttle 
delay  as  practicable;  also,  a  list  of  the  same  kind  to  the 
receiver  and  register  of  the  district  of  Howard  county,  of  all 
the  land  claims  within  said  district  which  in  like  manner  hare 
not  been  confirmed.  For  this  service  he  will  be  entitled  to  a 
reasonable  compensation.  'Tou  are  also  requested  {to]  diiiDct 
the  register  and  receiver  of  those  districts,  respectively,  to 
withhold  from  sale  all  such  lands,  until  otherwise  directed/ 
It  may  be  proper,  however,  to  advise  those  officers  that  this 
act  is  not  to  be  considered  as  in  any  manner  oountenanoing 
the  idea  that  such  claims  are  considered  equitable,  or  that 
their  being  withheld  from  sale  at  this  time  ought  to  excite  an 
expectation  that  they  will  ultimately  receive  the  sanction  of 
Congress.  They  are  withheld  from  sale  because  the  land 
claims  have  been,  during  the  latter  end  of  the  late  session  of 
Congress,  referred  to  the  Secretary  of  the  Treasury^  with 
directions  to  report  to  the  next  session.  The  receiver  and 
register  should  be  instructed  to  make  the  subject  of  these 
observations  known,  for  the  purpose  of  preventing  specula- 
tion on  those  land  claims. 

*^  I  have  the  honor  to  be  your  most  obedient  servant. 

(Signed,)  Wm.  H.  Cbawvobz>. 

«"  JosiAH  Mbigs,  Esq.,  Q.  G.  L.  0." 


The  plaintiffs  likewise  read  in  evidence  the  proclamation  of 
the  President  of  the  United  States,  dated  June^  1828,  and 
published  in  the  summer  and  fall  of  1828,  for  the  sale  of  tlie 
public  lands,  on  the  third  Monday  of  November  in  that  year, 
at  St.  Lfouis,  which  were  situate  in  the  township  and  ranger  in 
which  the  land  sued  for  in  this  action  is  situate. 

The  evidence  being  finished,  the  counsel  for  the  defendant 
parayed  the  court  to  give  the  jury  the  following  instrudtione: — 

1.  That  the  survey  in  1806,  made  by  Maokay,  whioh  hae 
been  given  in  evidence,  was  made  without  authority  of  r««i^ 
law,  *and  is  not  evidence  of  the  proper  location  of  the  '- 
order  of  survey  made  by  the  LieuteuantrOovernor. 

2,  That  if  the  jury  find  from  the  evidence,  that  the  ofder 
of  survey  made  by  the  Lieutenaiit^ovemor  in  favor  of  Horde* 
cai  Bell  would  not  embrace  any  part  of  the  land  in  diaputef  if 
imrveyed  aoeording  to  its  terms,  then  the  land  in  dtepute  wii 
never  reserved  from  sale,  and  the  patent  to  Eustaohe  Peliia^^ 
or  his  legal  representatives,  passed  the  title  to  the  land  ds- 
floribed  in  such  patent. 
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8.  The  reservation  by  the  act  of  Congress  of  1811,  in  favoi 
of  those  claiming  under  Mordecai  Bell,  if  any  such  reservation 
existed,  was  of  the  land  granted  to  said  Bell,  and  not  of  the 
land  surveyed  by  Mackay. 

4.  If  the  jury  find,  from  the  evidence,  that  the  land  sued  for 
in  this  action  is  not  a  part  of  the  tract  of  land  conveyed  by 
Mordecai  Bell  to  James  Mackay,  in  the  deed  of  said  Bell  given 
in  evidence,  they  will  find  for  the  defendant. 

5.  Unless  the  jury  find  from  the  evidence,  that  Mordecai 
Bell,  or  some  person  claiming  under  him,  filed  with  the  re- 
corder of  land  titles  a  notice  in  writing  stating  the  nature  and 
extent  of  his  claim,  and  that  such  notice  embraced  the  land 
now  in  dispute,  and  was  filed  with  the  recorder  on  the  first 
day  of  July,  1808,  or  prior  thereto,  then  the  land  in  dispute 
was  not  reserved  from  sale,  and  the  patent  to  Eustache  Peltier, 
or  his  legal  representatives,  conveyed  the  title  to  the  land 
described  in  such  patent. 

6.  That  the  instructions  of  the  Secretary  of  the  Treasury, 
read  in  evidence  in  this  case,  and  the  list  of  the  recorder  of 
land  titles  of  the  unconfirmed  lands,  do  not  affect  any  reserva- 
tion of  said  land  in  dispute  from  sale  against  the  title  under  the 
Peltier  claim,  as  distinct  from  the  reservation,  if  any  there  be, 
by  act  of  Congress  of  March,  1811. 

7.  That  there  can  be  no  recovery  in  this  action,  unless  for 
land  which  was  granted  to  Mordecai  Bell. 

8.  If  the  jury  find,  from  the  evidence,  that  the  New  Madrid 
certificate,  so  called,  in  favor  of  Peltier,  was  located,  embracing 
the  land  in  controversy  in  this  suit,  and  that  in  the  year 
eighteen  hundred  and  twenty-seven  a  patent  certificate  was 
issued  by  the  recorder  of  land  titles  on  such  location,  they 
will  find  for  the  defendant. 

9.  That  no  title  to  the  land  in  question  passed  by  the  deed 
given  in  evidence  of  Mordecai  Bell  to  James  Mackay. 

Which  instructions,  except  the  sixth,  the  court  refused  to 
give,  and  each  of  them ;  to  which  refusal  the  defendant,  by  his 
counsel,  excepted.  The  court,  then,  of  its  own  motion,  gave 
the  following  instruction : — 

*8611  *  ^  court  rejected  the  instructions  presented  on  the 
-'  part  of  the  defendant,  numbered  from  one  to  nine, 
except  the  sixth,  which  was  given,  and  instructed  the  jury, 
that  the  land  included  in  the  survey  given  in  evidence,  made 
for  Amos  Stoddard,  on  the  21st  of  January,  1806,  by  James 
Mackay,  No.  42,  was  reserved  from  location  and  sale  at  the 
time  Peltier's  location  was  made,  and  also  at  the  time  his 
patent  issued ;  and  therefore  both  the  location  and  patent  are 
invalid,  as  against  the  title  of  Amos  Stoddard,  or  those  daim- 
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ing  through  him,  to  the  extent  that  the  two  claims  cover  the 
same  land.  And  that  the  land  included  in  Mackay's  survey 
aforesaid  is  the  land  confirmed  to  Amos  Stoddard,  or  to  his 
heirs,  by  the  act  of  Congress  of  July  4th,  1836 ;  and  that  the 
confirmation  operated  as  a  grant  to  said  Stoddard,  or,  if  he 
was  dead,  to  his  heirs,  such  being  the  legal  effect  of  the  acts 
of  Congress,  records,  and  title-deeds  given  in  evidence ;  nor 
does  the  evidence  of  the  witnesses  introduced  in  any  wise 
impair  the  effect  of  the  acts  of  Congress  and  title  papers. 

To  the  giving  of  which  last-mentioned  instruction  the  de- 
fendant, by  his  counsel,  excepted.  The  defendant  then  asked 
the  following  instructions : — 

10.  That  there  is  no  evidence  before  the  jury  that  Mordecai 
Bell,  or  any  person  claiming  under  him,  filed  with  the  recorder 
of  land  titles  such  notice  of  claim  according  to  law  as  was 
required  in  order  that  the  land  in  question  should  be  considered 
as  reserved  from  sale. 

11.  That  the  plaintiffs  are  not  entitled  to  recover  in  this 
action  for  any  land  embraced  within  the  patent  to  Eustache 
Peltier,  or  his  leg^l  representatives,  which  has  been  given  in 
evidence. 

12.  That  there  is  no  sufficient  evidence  that  notice  of  the 
claim  of  Stoddard,  under  Mordecai  Bell,  was  filed  with  the 
recorder  of  land  titles  on  or  before  the  1st  day  of  July,  1808, 
according  to  law. 

18.  If  the  jury  find,  from  the  evidence,  that  two  of  the  plain- 
tiffs, Anthony  Stoddard  and  William  Stoddard,  conveyed  their 
interest  in  the  land  in  question  to  Henry  G.  Cotton  since  this 
action  was  brought,  then  the  plaintiffs  in  this  action  are  not 
entitled  to  recover  any  thing  but  damages  down  to  the  time  of 
such  conveyance,  and  the  plain tifiB  cannot  recover  damages  for 
any  time  prior  to  the  4th  day  of  July,  1886 ;  and  the  jury  are 
instructed  to  find  specially  the  fact  of  such  conveyance  by  said 
Anthony  and  William  Stoddard,  and  its  date. 

Which  the  court  refused  to  give,  to  which  refusal  the 
defendant,  by  his  counsel,  excepted.  The  defendant  then 
asked  the  following  instruction,  which  the  court  gave,  viz. : — 

*14.  That  the  plaintiffs  cannot  recover  damages  for  rjtQco 
possession  of  the  premises  for  any  time  prior  to  the  *- 
4th  of  July,  1836. 

And  the  said  defendant  prays  the  court  to  sign  and  seal  this 
his  bill  of  exceptions,  which  is  done  accordingly. 

J.  Catron,        Tssal.] 

R.   W.  WbIiLS.    [SBAIi.] 

Under  these  instructions  the  jury  found  the  following 
verdict :—  861 
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**  We,  the  jury  in  the  above-entitled  cause,  find  the  defen- 
dant guilty  of  the  trespass  and  ejectment  alleged  in  the  decla- 
ration in  the  above-entitled  cause,  as  to  four  fifths,  less  one 
sixth  and  one  twelfth,  of  the  following  described  piece  of 
lard,  parcel  of  the  land  in  said  declaration  described,  to  wit : — 
A  certain  tract  or  parcel  of  land,  situate,  lying,  and  being  in 
the  county  of  St.  Louis»  and  bounded  as  follows,  beginning  at 
the  southeast  comer  of  the  location,  under  a  New  Madrid  cer- 
tificate issued  to  Eustache  Peltier,  or  his  legal  representatives, 
where  the  said  comer  is  fixed  upon  the  line  of  a  tract,  for- 
merly the  Mill  tract  of  Auguste  Chouteau,  deceased ;  tl\ence, 
with  the  southern  line  of  said  location,  as  the  same  runs  west- 
wardly,  seven  chains;  thence,  north  fourteen  degrees  forty- 
five  minutes  east,  to  the  Methodist  burying-ground ;  thence, 
with  the  south  line  of  the  Methodist  and  Catholic  burying- 
grounds,  nine  chains  and  sixty  links,  to  the  line  of  the  com- 
mon field  lots ;  and  thence,  with  the  line  of  tiie  common  field 
lots  (having  in  it  an  angle),  to  the  place  of  beginning ;  beinff 
forty  acres  of  land,  and  is  bounded  on  the  south  by  the  land 
formerly  of  Auguste  Chouteau,  called  the  Mill  tract ;  west  by 
the  land  of  John  F.  Darby ;  north  by  the  Methodist  and 
Catholic  grave-yards;  east  by  the  common  field  lots  of  St. 
Louis.  And  we  further  find,  that  the  damages  suffered  by 
said  plaintiffs,  by  reason  of  said  trespass  and  ejectment,  to 
have  been  twelve  hundred  dollars.  And  we  further  find,  that 
the  monthly  value  of  said  four  fifths,  less  one  sixth  and  one 
twelfth,  of  said  described  premises,  is  thirty-one  dollars  and 
twenty-five  cents." 

Upon  the  above  bill  of  exceptions,  the  case  oame  up  to  thk 
court. 

It  was  argued  by  Mr.  Benton  and  Mr,  G-amble,  for  the 
plaintiff  in  error,  and  Mr.  Bwing^  for  the  defendants  in  error. 

The  points  made  by  the  counsel  for  the  plaintiff  in  error 
were  the  following: — 

1.  That  the  Circuit  Court  erred  in  instructing  the  jury  that 
*8/)S1  ^^^  confirmation  ^^  to  Mordecai  Bell,  or  ms  legal  repre- 
-'  sentatives,"  ^operated  as  a  grant  to  Amos  Stoddard,  or, 
if  he  was  dead,  to  his  heirs. 

The  confirmation  is  in  the  alternative, — ^to  Bell,  or  his  leeal 
representatives.  Stoddard  claimed  as  purchaser  under  B^l ; 
the  instruction,  that  the  confirmation  is  a  grant  to  Stoddard, 
involve?  the  decision  by  the  court  of  all  the  questions  of  law 
and  fact  arising  upon  the  conveyances  under  which  Stoddard 
claimed.  WMr  €md  JHokman  v.  Bryamt^  6  Mo.,  164. 
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%  Bell  had  no  pretence  of  claim  to  the  land  in  eontroversj 
aA  the  period  when  the  United  States  took  posseaiion  of 
Louisiftna,  nor  had  Mackaj  or  Stoddard  any  such  claim  prior 
to  the  survey  in  1806. 

8.  The  survey  made  by  Maokay  in  1806  did  not,  either  by 
itself,  or  in  connection  with  the  concession,  gire  any  title  to 
the  land  in  controversy,  because,--^ 

lat.  It  was  made,  not  only  without  authority  of  law,  but 
contrary  to  express  act  of  Ctongress.  Act  of  26th  March, 
1804  (2  Stat,  at  L.,  287)  ;  Smith's  ease,  10  Pet.,  826 ;  Wherry's 
oase^  Id.,  888 ;  Jourdan  y.  Barrett,  4  How.,  169 ;  Maokay  v. 
DiOan,  Id.,  448. 

2d.  It  was  a  nullity,  because  a  manif^t  departure  from  the 
concession.     8  Pet.,  468 ;  9  Id.,  171 ;  16  Id.,  178. 

4.  The  title  now  set  up  by  the  heirs  of  Stoddard,  under  a 
confirmation  by  the  act  of  4th  July,  1886,  cannot,  by  relation, 
overreach  the  patent  to  Peltier,  issued  in  July,  1882.  Les  Bois 
y.  Bramell,  4  How,,  449 ;  Oko'uteau  v.  Eekhart,  2  Id,,  844 ; 
Mackay  v.  JHtton,  7  Mo.,  12. 

Unless  the  claimants  under  the  confirmation  can  show  that 
the  Peltier  patent  is  void,  they  have  no  shadow  of  right  to 
maintain  this  action  of  ejectment.  They  attempt  to  avoid  the 
patent  by  showing  that  the  land  was  reserved  from  sale ;  and, 
consequently,  from  appropriation  by  a  New  Madrid  claim,  at 
the  time  when  Peltier  s  location  was  made,  and  at  the  time 
when  the  patent  issued.  They  insist,  that,  by  the  proviso  to 
the  tenth  section  of  the  act  of  8d  March,  1811,  the  land  in 
controversy  was  reserved  from  sale,  because  their  daim  to  it 
had  been  filed,  ^  in  due  time  and  aocording  to  law,'*  with  the 
recorder  of  land  titles ;  that  this  reflervation  waB  continued  by 
the  act  of  17th  February,  1818 ;  and  although  it  is  admitted 
that,  by  the  acts  of  26th  May,  1824,  and  24th  May,  1828,  the 
reservation  was  terminated  on  the  26th  of  May,  1829,  they 
insist  that  it  was  revived  by  the  act  of  the  9th  July,  1882,  just 
seven  days  prior  to  the  date  of  the  Peltier  patent. 

It  is  necessary  here  to  quote  the  words  of  the  proviso  in  the 
act  of  1811,  upon  which  so  much  stress  is  laid.  They  r4»M4 
are  as  ^follows  :--^^*  That  until  after  the  decision  of  ^ 
Congress  thereon,  no  tract  of  land  ahall  be  offered  for  sale,  the 
claim  to  which  has  been,  in  due  time  and  aocording  to  law, 
preoented  to  the  reoordsr  of  land  titles  in  the  district  of 
Louisiana,  and  filed  in  his  office,  for  the  purpose  of  being 
investigated  by  the  commissioners  appointed  for  aeeertainifig 
the  rights  of  persons  dainj^ing  lands  in  tiie  territory  of 
Louisiana/' 

In  this  case  U>e  £r>llowing  points  are  msflk  in  relation  to  the 
alleged  reservation. 
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1.  That  the  proyiso  in  question  leaves  to  the  of&ceis,  who 
are  to  act  for  the  government  in  selling  the  public  lands,  the 
ascertainment  of  the  facts, — ^1.  That  a  particular  tract  has 
been  claimed ;  2.  That  the  claim  has  been  filed  in  due  time  ; 
8.  That  it  has  been  filed  according  to  law. 

2.  In  this  case  it  is  insisted  that  there  was  no  such  notice 
of  the  nature  and  extent  of  the  claim  filed  by  the  claimant, 
as  was  required  by  the  acts  of  Congress.  Acts  of  2d  March, 
1805 ;  28th  February,  1806 ;  8d  March,  1807 ;  Strother  v. 
lAica9,  6  Pet.,  768. 

8.  That  the  question  whether  the  law  was  pursued  by  the 
claimant  is  not  determined  by  the  fact  that  the  commissioners 
acted  upon  the  claim,  inasmuch  as  they  acted  upon  claims  ille- 
gally filed.     Bird  v.  Montgomery^  6  Mo.,  510. 

4.  The  proviso  reserved  no  land  under  a  floating  concession , 
it  hanctioned  no  survey  made  in  violation  of  any  previous  act 
of  Congress ;  and  the  recording  of  a  survey,  illegally  made, 
could  have  no  effect  whatever  under  this  proviso. 

The  acts  of  Congress  requiring  the  exhibition  and  record- 
ing of  Spanish  claims  are  analogous  to  registry  acts.  Strother 
V.  Lucas^  12  Pet.,  510.  Recording  a  document,  not  required 
by  law  to  be  recorded,  gives  it  no  additional  legal  effect. 
6  Shep.  (Me.),  418 ;  28  Pick.  (Mass.),  80 ;  8  A.  K.  Marsh. 
(Ky.),  220. 

5.  Where  a  claim  to  a  tract  of  land  had  been  filed  and 
recorded  according  to  law,  the  proviso  only  suspended  the 
sale  until  the  decision  of  Congress  upon  the  report  to  be  made 
by  the  commissioners ;  and  this  decision  was  made  before  the 
location  of  Peltier's  warrant.  See  Acts  of  18th  June,  1812 ; 
12th  April,  1814;  and  29th  April,  1816. 

6.  The  act  of  17th  February,  1818,  did  not  revive  any 
reservation  that  had  terminated. 

If  it  could  be  held  that  there  was  a  reservation  of  this  land 
from  sale,  and  that  such  reservation  continued  to  the  time  of 
Peltier's  location,  still  it  is  insisted,  that,  as  between  the  con- 
firmation to  Bell  and  the  location  and  patent  of  Peltier,  the 
location  and  patent  are  not  void. 

*^K1  ^"^^^  reservation  is  admitted  to  have  terminated  on 
^^J  the  26th  of  May,  1829,  and  then  Peltier's  title  was 
indisputably  good. 

1.  The  acts  of  the  officers  of  the  government  appropriating 
the  land  had  been  performed.  Bagnell  v.  Broderiek,  18  Pet., 
460 ;  Barry  v.  Gamble,  8  How.,  82. 

2.  The  location  of  Peltier,  thus  appropriating  the  land,  was 
not,  as  against  the  government,  a  mere  nullity,  but  at  the 
utmost  was  only  defeasible  by  the  confirmation  of  a  conflict- 
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ing  claim  during  the  continuance  of  the  reseryation.     Stod' 
dard  v.  ChamherB,  2  How.,  284  ;  Carroll  v.  Stafford,  8  Id.,  460. 

8.  When  the  adverse  claim  under  Mordecai  Bell  was,  by 
the  act  of  26th  May,  1824,  entirely  barred,  and  the  land  de- 
clared public  land,  so  far  as  that  claim  was  concerned,  the  title 
under  the  Peltier  location  became  unquestionable,  and  no 
subsequent  grantee  of  the  land  could  dispute  its  validity. 
HoofnagU  v.  Anderson,  7  Wheat.,  212 ;  Stringer  v.  Toung, 
3  Pet.,  820 ;  Oity  of  New  Orleans  v.  IT  Armas,  9  Id.,  224. 

The  patent  issued  to  Peltier  is  dated  on  the  16th  of  July, 
1882,  and  it  was  under  the  laws  of  the  United  States  the  com- 
pletion of  the  title.  Unless  this  document  is  a  nullity,  the 
claimants  under  Bell  cannot  maintain  their  action. 

It  is  insisted  by  them  that  the  act  of  the  9th  of  July,  1882, 
revived  the  reservation  which  had  terminated  in  1829,  and 
that,  therefore,  a  patent  could  not  'legally  be  issued  after  the 
passage  of  that  act  for  the  land  covered  by  their  claim. 

To  this  I  reply,  that  the  act  of  9th  July,  1832,  did  not  make 
a  reservation  from  its  date,  but  from  the  time  of  the  final 
report  of  the  commissioners,  which  was  long  after  the  patent 
issued. 

Lastly,  it  is  claimed  by  the  plaintiff  in  error  that  the  effect 
of  tlie  second  section  of  the  act  of  4th  July,  1886,  is  to  pro- 
tect his  title  against  the  confirmation  under  the  first  section ; 
and  it  is  insisted, — 

1.  That  this  section  is  designed  to  protect  locations  and 
sales  that  would  be  subject  to  exception,  and  be  liable  to 
be  defeated  by  the  confirmations  under  the  first  section,  but 
for  the  protection  given  by  the  second  section.  Jackson  v. 
Olark,  1  Pet.,  686. 

2.  That  a  location  or  sale,  made  in  conformity  to  the  acts 
of  Congress,  would  have  passed  the  title  beyond  controversy, 
as  against  a  confirmation  under  this  act,  without  the  aid  of 
the  second  section.  Ohouteau  v.  Eckhart,  2  How.,  376  ;  Les 
Bois  V.  Bramell,  4  Id.,  449. 

8.  That  the  very  defect  supposed  to  exist  in  the  locations 
and  sales  intended  to  be  protected  was,  that  the  land  was 
reserved  from  sale  when  the  locations  and  sales  were 
made. 

*-8fr.  Swing,  for  defendants  in  error.  »• 

This  is  in  effect  the  case  of  Stoddard  v.  Chambers^  reported  in 
2  How.,  284.  The  suit  below  was  against  another  defendant 
residing  on  the  same  tract,  and  the  evidence  is  substantially 
the  same  as  in  the  reported  case,  to  which,  and  to  the  authori* 
ties  there  cited,  and  the  points  of  law  decided  by  the  court,  I 
beg  leave  to  refer.  366 
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It  was  held  in  that  cade  that  the  location  **  nndet  any  ]aw/* 
saved  in  the  second  section  of  the  act  of  confirmation  of  Juljr 
4th,  1836,  must  be  a  location  in  conformity  with  it ;  and  unless 
the  location  of  the  defendant  shall  hare  been  made  agreeablj 
to  law,  of  the  patent  were  so  issued,  the  reservation  does  not 
affect  the  title  of  the  plaintiffis.  (p.  817.)  And  that  the 
location  of  the  New  Madrid  warrant,  being  made  on  lands 
reserved  from  sale,  was  not  authorized,  but  forbidden,  bj  law. 
The  saving  was  therefore  held  not  to  protect  the  claimant  under 
the  warrant.  Against  this  decision  I  understand  it  will  be 
urged, — 

1st.  That  the  court,  to  give  the  saving  effect,  and  thus  con- 
form to  the  intent  of  the  legislature,  must  apply  it  to  this 
class  of  cases,  there  being  no  others,  as  it  is  said,  to  which  it 
can  apply. 

This  is  a  mistake  in  point  of  fact.  From  May  2601, 1829, 
to  July  9th,  1882,  there  was  no  reservation  of  these  lands 
from  sale  or  location ;  and  during  part  of  this  time  the  law 
allowed  the  location  of  New  Madrid  warrants.  The  saving 
would  very  properly  apply  to  a  location  made  during  that 
time,  which,  without  it,  would  not  prevail  against  the  con- 
firmation, by  law,  of  the  elder  title. 

2d.  That  the  opinion  of  the  bar  in  Missouri  was  general  in 
favor  of  the  validity  of  New  Madrid  locations  upon  these 
reserved  lauds,  and  that  in  faith  of  such  opinions  many  tities 
were  acquired,  which  ought  not  to  be  disturbed. 

Thid,  also,  is  not  correct  in  point  of  fact.  Some  of  the 
ablest  members  of  the  bar,  whose  opinions  I  have  seen,  held 
these  locations  invalid.  Indeed,  there  was  a  degree  of  bold- 
ness in  the  attempt  to  seize  upon  these  lands  by  virtue  of  the 
New  Madrid  warrants,  and  a  contempt  of  legal  prohibition, 
which  cannot  fail  to  command  our  admiration.  These  New 
Madrid  warrants  were  a  charity ;  the  law  forbade  their  loca- 
tion on  lands  before  they  should  be  surveyed  and  offered  for 
sale ;  and  it  again  forbade  their  location  on  the  lands  claimed 
under  Spanish  concessions,  until  those  claims  should  bo  finally 
adjusted.  This  location,  with  the  rest  that  are  in  like  jeopardy, 
*8571  ^^  ^^^  against  this  double  prohibition.  (See  the 
-I  letters  of  Mr.  Wirt,  *Attorney-General,  to  Mr.  C#aw- 
ford,  of  May  11,  and  June  19,  1820,  Gilpio's  Collection  of 
Opinions,  pp.  263  and  278.) 

So  far  as  the  government  itself  was  concerned,  the  wrong 
wftS  submitted  to,  and  a  law  was  enacted,  April  26,  1828,  ch« 
40,  sanctioning  locations  which  had  been  made  before  survey. 
But  no  law  ever  did  the  injustice  to  sanction  these  illegal 
loeations  on  the  property  claimed  under  the  concessions.  Our 
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legislaton  were  not  at  first  familiar  with  the  laws  and  poliej 
of  Spain,  or  her  mode  of  making  these  grants ;  they  were, 
therefore,  long  held  open  for  consideration,  and  the  laws  stertily 
forbade  the  creation,  under  their  authority,  of  other  titles, 
which  might  pat  it  oat  of  the  power  of  the  government  to  do 
what  at  last  might  be  found  to  be  an  act  of  justice,  and  a  per- 
formance of  treaty  stipulation.  This  prohibition  was  dis- 
tinctly understood,  while  these  New  Madrid  titles  were  m  fieri. 
See  the  opinion  of  Mr.  Wirt,  Attorney-General,  October  10, 
1825,  (Opinions,  &c..  Vol.  II.,  p.  26,)  refers  to  letters  of  Mr. 
Crawford,  June  10, 1818 ;  Mr.  Wirt,  October  22,  1828 ;  Mr. 
Butler,  Attorney-General,  August  8,  1888  (Opinions,  &c.. 
Vol.  II.,  p.  1046). 

The  opinion  that  titles  thus  acquired  were  valid  was,  as  far 
as  I  have  been  able  to  ascertain,  confined  to  those  who  were 
enraged  in  their  acquisition,  and  their  counsel,  and  to  such  ad 
ditional  public  opinion  as  interested  parties  were  able  to  create. 

But  let  the  opinion  be  as  extensive  as  it  might,  it  can  avail 
nothing  in  this  court ;  it  was  contrary  to  plain  law  and  right, 
and  this  is  the  place  to  correct  it. 

8d.  It  is  said  that  an  adherence  to  the  decision  in  the  case 
of  Stoddard  v.  MUls  will  disturb  many  titles ;  that  much 
property  is  held  under  these  New.  Madrid  locations,  made 
upon  Spanish  concessions,  which  have  been  since  confirmed, 
while  they  were  thus  reserved  from  location. 

I  know  not  how  the  fact  is,  as  few  such  cases  have  come 
under  my  notice ;  but  if  it  be  so,  it  is  entitled  to  no  weight 
with  this  court.    Whether  there  have  been  much  or  little 

{property  thus  illegally  taken,  it  ought  all  to  be  restored  to  its 
awttfl!  owners.  It  was  taken  by  those  who  knew,  at  the  time, 
that  their  acts  were  illegal,  and  that  they  were  attempting  to 
seize  what  the  law  had  reserved  for  others.  They  played  foi 
a  stake,  putting  up  a  warrant  worth  but  a  trifle  against  a  tract 
of  Iflmd  of  great  value.  They  have  lost,  and  should  be  com- 
pelled to  stand  the  hazard  of  the  die. 

4tb.  It  is  said,  also,  that  the  confirmation  of  these  titles  by 
the  aet  of  July  4, 1886,  was  a  mere  gift,  and  ought  not  to  be 
considered  favorably. 

I  oontend,  on  the  contrary,  that  it  was  an  act  of  jus-  r«ogo 
tice  done  *in  execution  of  a  treaty  stipulation.  Such  ^ 
is  the  ground  on  which  it  is  put  by  the  act  of  July  9tfa, 
1882,  and  by  the  commissioners  who  examined  these  claims 
and  recommended  them  for  confirmation.  Those  who  have 
become  familiar  with  these  concessions,  and  with  the  early 
value  of  such  property,  the  state  of  the  country,  and  the 
policy  of  Spain  aa  to  her  colonies,  are  satisfied  that  form  w«'ia 
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neoessarily  and  habitually  dispensed  with;  and  that,  if  the 
United  Stiates  had  not  acquired  the  sovereignty,  the  class  of 
titles  that  were  sanctioned  by  the  law  of  confirmation  would 
have  become,  or  been  made,  valid  by  the  existing  govern- 
ment. It  was  thought,  with  reason,  that  independently  of 
treaty  stipulation,  the  inhabitants  ought  not  to  suffer  in  their 
property  by  the  transfer  of  the  sovereignty  to  the  United 
States. 

On  the  other  hand,  the  New  Madrid  warrants  were  a  mere 
charity. 

The  particular  objections  to  be  urged  in  this  case,  and  which 
did  not  arise  out  of  the  evidence,  in  the  case  of  Stoddard  v. 
Ohambers^  I  understand,  are, — 

1st.  That  certain  depositions  offered  by  plaintiffs  below  were 
improperly  admitted. 

The  court,  oa  the  4th  day  of  April,  1844,  established  the 
following  rule,  which  is  still  in  force  : — 

^^  Ordered,  that  all  exceptions  to  depositions,  other  than 
exceptions  to  the  competency  or  relevancy  of  the  evidence 
therein  contained,  shall  be  in  writing,  and  filed,  and  notice 
thereof  given  a  reasonable  time  before  trial,  and  shall  be  taken 
up  and  disposed  of  before  the  jury  are  sworn  in  the  cause,  or 
the  trial  commenced ;  and  no  exceptions  to  depositions,  other 
than  to  the  competency  or  relevancy  of  the  evidence  therein 
contained,  shall  be  allowed  on  the  trial  of  the  cause." 

Depositions  offered  by  the  plaintiffs  below,  to  prove  heirship 
were  objected  to  for  informality  in  the  taking,  but  admitted  by 
the  court  under  the  above  rule.  The  depositions  were  filed  in 
court  in  the  May  term,  1840.  They  were  not  objected  to  on 
the  former  trial  of  the  cause,  nor  until  the  81st  day  of  March, 
1846,  a  few  days  before  the  cause  was  again  called  for  trial, 
when  the  objections  were  noted,  and  notice  given  to  the  plain- 
tiffs' counsel.  The  court  held  that  this  notice  was  not  given  a 
^treasonable  time  before  trial,"  taking  into  view  all  the  cir- 
cumstances of  the  case. 

The  correctness  of  this  decision  seems  to  me  self-evident. 
It  was  not  '*'  reasonable  "  to  suffer  those  depositions  to  remain 
four  years  on  file  without  objection,  and  then  take  exception 
*fti)d1  ^  them  for  form  merely,  at  such  time  as  would  compel 
J  a  continuance  *of  the  cause,  to  the  great  inconvenience 
of  counsel  and  with  expense  to  the  parties,  especially  as 
nothing  was  to  be  gained  by  it  except  this  inconvenience  and 
expense. 

ad.  That  the  conveyance  by  two  of  the  plaintifb  of  their 
interest  in  the  land,  after  action  brought,  bars  the  recovery  in 
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qectnaent  as  to  all,  and  that  the  court  erred  in  not  so  instruct- 
ing the  jury. 

If  this  were  an  action  of  trespass  in  legal  effect,  as  it  is  in 
form,  the  conveyance  by  the  two  plaintiffs  would  not  listurb 
the  case  in  the  slightest  degree.  The  sale  of  the  land  is  not  a 
release  of  the  action ;  and  if  it  were,  the  release  must  have  been 
specially  pleaded,  puis  darrein  ctmtinuanee^  or  it  could  not  have 
been  given  in  evidence. 

But  this  action,  wronged  and  mutilated  as  it  is,  is  still  eject- 
ment, and  the  court  will  deal  with  it  according  to  its  substance, 
without  regard  to  the  form  which  it  is  constrained  to  assume. 

In  this  action  the  courts  have  long  done  on  the  trial,  and 
on  motion,  what,  in  other  real  actions,  used  to  be  done  by 
summons  and  severance ;  that  is  to  say,  they  have  freed  the 
case  of  parties  who  ceased  to  have  an  interest  in  its  prosecu- 
tion. This  was  done  here  by  nonsuiting  the  plaintiffs  who 
had  sold  their  interest,  and  striking  their  names  out  of  the 
declaration,  and  taking  a  verdict  in  behalf  of  the  other  plain- 
tiffs for  their  remaining  interest. 

This  practice  is  in  strict  analogy  to  that  in  the  action  of  eject- 
ment, where  the  nominal  plaintiff  counts  on  several  demises 
from  tenants  in  common ;  and  the  court  on  the  trial,  or  even 
on  motion  in  arrest  of  judgment,  allow  the  demises  of  some 
of  the  lessors,  who  have  shown  no  title  on  the  trial,  to  be 
stricken  from  the  declaration.  Van  Ness  v.  Bank  of  United 
States,  18  Pet.,  17. 

The  court  having  directed  that  the  names  of  two  of  the 
plaintiffs  be  stricken  out  of  the  declaration,  it  is  not  necessary 
to  erase  the  record.  Lessee  of  Walden  v.  Qraig^s  He^rs,  14 
Pet.,  147.     The  direction  stands  for  the  act. 

At  common  law,  the  summons  and  severance  was  resorted 
to  in  all  real  actions,  where  one  of  the  parties  plaintiff  was 
for  any  reason  unable  or  unwilling  to  proceed  in  the  case. 

^*It  lies  in  waste  because  the  land  is  to  be  recovered.'*  20 
Vin.  Abr.,  61.  "  It  lies  in  right  of  ward  of  land.*'  "In  right 
of  ward  of  body  and  land."  "  In  detinue  of  charters,  for  per- 
adventure  he  (the  plaintiff)  is  to  recover  a  warrantee  by  it.*' 
"  So,  generally,  in  actions  real  or  mixed.'*  20  Vin.,  uW  supra, 
"  It  lies  also  in  quare  impedit^  and  a  writ  of  error  upon  it." 
Pipe  V.  Dominam  Reginam^  Cro.  Eliz.,  326. 

*In  modem  practice,  the  summons  and  severance  is  r«QgA 
seldom  used,  but  in  cases  where  it  has  heretofore  ap-  ^ 
plied,  the  court  proceed  on  motion.  In  the  case  at  bar  it 
would  have  been  very  idle  to  summon  and  sever,  when  the 
parties  were  all  present  by  their  counsel,  and  ready  to  sever 
by  nonsuit. 

Vol.  vin.— 24  869 


i>60  SUPREME  COURT. 

Mills  9.  Stoddard  et  aL 

But,  be  the  mode  adopted  to  get  clear  of  the  parties  who 
had  sold  their  interest  right  or  wrong,  it  was  for  them  only, 
and  not  for  defendants  below,  to  complain  of  it.  The  defen« 
dants  were  not  injured  by  any  irregularity,  if  there  was  any. 
It  would  be  a  reproach  upon  the  law  to  say,  that  there  was 
no  way  in  which  this  coiild  be  done ;  and  no  one,  I  think,  can 
devise  a  better  than  that  which  was  adopted  by  the  court 
below.  Cfhauteau  v.  United  States^  9  Pet.,  144, 158 ;  Bunter 
y.  HemphtU^  6  Mo.,  119 ;  United  States  v.  PereJieman^  7  Pet., 
90,  91. 

To  the  objection,  that  the  location  was  a  departure  from 
the  concession,  I  answer, — 

1st.  That  it  is  immaterial  if  it  were  so ;  for,  the  location 
having  been  made,  the  survey  filed  with  the  claim  became  a 
part  of  it.  Altogether,  it  was  the  claim ;  and  whether  good 
or  bad,  it  was  not  for  a  stranger,  but  for  the  United  States,  to 
determine.  This  land,  then,  was  claimed ;  and  being  so,  was 
reserved  from  sale  by  the  act  of  1811,  Finally,  the  Board  of 
Commissioners,  and  Congress  acting  on  their  report,  deter- 
mined that  the  land  ought  to  be  held  according  to  the  survey. 

2d.  But  the  location  was  in  pursuance  of  the  concession. 
The  translation  of  De  Mun  conveys  the  true  meaning  of  the 
petition;  that  of  Renard  does  not,  though  it  may  translate 
each  French  word  literally  into  an  equivalent  English  word. 
Their  disagreement  is  in  the  translation  and  explanation  of 
the  clause  in  which  Bell  represents,  ^^  que  avec  I'affrement  de 
votre  predecesseur  il  se  transporter  sur  cette  nve^  oii  11  a 
choisi  une  morceau  de  terre,"  &c. 

De  Mun,  a  contemporary,  resident  at  the  time  in  Louisiana, 
translates  and  explains  the  passage  thus : — ^^  That,  with  the 
consent  of  your  predecessor,  he  came  over  to  this  side  (of  the 
Mississippi),  where  he  selected  a  piece  of  land,'*  &o. 

Renard  translates  it,  ^^  That  he,  with  the  consent  of  your 
predecessor,  has  come  over  to  this  shore^  where  he  has  selected 
a  tract  of  land,*'  &c. ;  and  by  the  context,  as  expounded  by 
counsel,  makes  it  the  ^^shore  "  of  the  Missouri,  and  not  of  the 
Mississippi,  to  which  he  has  come  with  this  assent. 

That  it  was  the  Mississippi,  and  not  the  Missouri,  which  he 
crossed  with  the  assent  of  the  Lieutenant-Governor,  is  certain. 
The  Mississippi  bounded  the  Spanish  territory  on  the  east, 
but  the  Missouri  was  entirely  within  it ;  he  might  cross  the 
Missouri  at  pleasure,  without  such  assent, — ^not  the  Missis* 

♦8611  *^PP^' 

-^       *  Again,  why  say,  ^^il  se  transporter  sur  eette  rive  od 

11  a  choisi,'*  &o.,  "nve  sud  da  Missouri  f^^     Why  ^^^  cette  rive^' 

and  ^nve  sud^*^  with  the  addition  of  Missouri  in  the  same 
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Bentence,  if  both  meant  the  same  thing,  or  if  Mtssimri  were 
understood  in  the  first  branch  of  the  sentence?  But  it  is 
very  clear  from  the  text  itself  that  they  meant  different 
things.  De  Mun*s  knowledge  of  the  boundary  of  Louisiana, 
and  the  laws  touching  immigration,  enabled  him  to  explain 
that  difference.  "Cfefte  nve"  means  this  side  of  the  Missis- 
sippi. It  may  be  north  or  south  of  the  Missouri,  for  his 
Majesty  had  domains  on  both  sides  of  that  river ;  but  ^^  R.  S. 
du  Missouri,"  (rive  «Md,)  defines  the  side  north  or  south  of 
that  river,  on  which  he  prays  for  a  concession.  But  neither 
"  cette  rive  "  nor  "  rive  sud  "  means  shore^  in  its  most  restricted 
sense, — ^the  water's  edge,  or  the  river-bank.  Its  whole  sense, 
text,  and  context  show,  that  it  was  to  this  side  of  the  Missis 
sippi  which  he  had  come,  not  confining  himself  to  the  water's 
edge;  and  it  was  on  the  south  side  of  the  Missouri,  in  an 
equally  large  sense,  as  contradistinguished  from  the  north, 
that  he  asked  permission  to  locate  the  warrant  which  he 
prays  for. 

Indeed,  the  very  fact  that  initials  are  used  (M.  R.  S.)  shows 
that  the  expression  occurred  frequently,  and  De  Mun,  a  con- 
temporary, gives  its  conventional  meaning. 

Mr.  Justice  MoLEAN  delivered  the  opinion  of  the  court. 

The  plaintifib  brought  an  action  of  ejectment  in  the  Circuit 
Court,  to  recover  three  hundred  and  fifty  arpens  of  land  in 
the  neighborhood  of  St.  Louis,  which  they  claim  under  a  con- 
cession made  by  the  Spanish  government,  in  1800,  to  Mordecai 
Bell.  Bell  conveyed  his  right  to  James  Mackay  on  the  20th 
of  May,  1804,  and  on  the  20th  of  September,  1805,  Mackay 
conveyed  the  same  to  Amos  Stoddard,  the  ancestor  of  the 
plaintifGs.  A  plat  and  certificate  of  the  survey  were  certified 
and  recorded  by  Antoine  Soulard,  as  Surveyor-General,  the 
20th  of  January,  1806. 

On  the  29th  of  June,  1808,  the  above  papers  were  filed  with 
the  recorder  of  land  titles  for  the  district  of  St.  Louis.  The 
claim  was  duly  presented  to  the  Board  of  Commissioners, 
under  the  acts  of  Congress,  and  rejected  on  the  10th  of  Octo- 
ber, 1811 ;  but  afterwards,  on  the  8th  of  June,  1835,  a  new 
board  decided  that  three  hundred  and  fifty  arpens  of  land 
^^  ought  to  be  confirmed  to  the  said  Mordecai  Bell,  or  his  legal 
representatives,  according  to  the  survey  on  record.*'  On  the 
4th  of  July,  1836,  an  act  of  Congress  was  passed,  confirming 
the  decision  of  the  commissioners.  The  land  was  sur-  ^roao 
veyed  as  confirmed.  The  ^defendant  admitted  that  he  ■- 
was  in  possession  of  forty  acres  of  the  land  claimed  at  the 
commencement  of  the  suit. 
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The  title  of  the  defendant  was  founded  on  an  entry  made 
by  Peltier  of  one  hundred  and  sixty  acres  of  land,  by  virtue 
of  a  New  Madrid  certificate,  on  the  24th  of  October,  1816 
A  survey  of  the  entry  ¥ras  made  in  March,  1818,  and  a  patent 
to  Peltier  was  issued  on  the  16th  of  July,  1832.  Possession 
has  been  held  of  the  forty  acres  claimed  by  the  defendant,  and 
by  those  under  whom  he  claims,  since  1819.  This  title  was 
conveyed  to  the  defendant. 

The  township  in  which  this  land  is  situated  was  surveyed 
by  the  United  States  in  1817,  1818,  and  1819,  and  was 
examined  in  1822.  In  1823,  the  proclamation  of  the  Presi- 
dent, published  at  St.  Liouis,  directed  the  lands  in  the  above 
township  to  be  offered  at  public  sale. 

This  title,  with  but  little  variation  of  facts,  was  asserted  by 
the  plain tifib,  and  duly  considered  by  this  court,  in  the  case  of 
SkoddarcTs  Heirs  v.  Chambers^  2  How.,  284.  And  the  court 
held  the  title  to  be  valid  against  that  which  is  now  set  up  by 
the  defendant.  In  the  case  of  Barry  v.  Gamble^  3  How.,  53, 
that  decision  was  sanctioned.  But  the  counsel  for  the  defen- 
dant, having  brought  the  same  title  before  us  in  this  case, 
have  requested  a  le-examination.  of  the  points  ruled  in  the 
case  of  Chambers.  We  will  briefly  refer  to  the  points  now 
made,  and  to  the  new  facts  proved,  on  which  this  application 
is  founded. 

The  court  instructed  the  jury,  ^Hhat  the  land  included  in 
the  survey  given  in  evidence,  made  for  Amos  Stoddard  on  the 
2l8t  of  January,  1806,  by  James  Mackay,  No.  42,  was  reserved 
from  location  and  sale  at  the  time  Peltier's  location  was  made, 
and  also  at  the  time  his  patent  issued;  and,  therafore,  both 
the  location  and  patent  are  invalid,  as  against  the  title  of 
Amos  Stoddard,  or  those  claiming  through  him,  to  the  extent 
that  the  two  claims  cover  the  same  land.  And  that  the  land 
included  in  Mackay's  survey  aforesaid  is  the  land  confirmed 
to  Amos  Stoddard,  or  to  his  heirs,  by  the  act  of  Congress  of 
July  4th,  1886,"  &c. 

It  is  objected  that  the  concession  granted  to  Mordecai  Bell 
should  have  been  located  at  St.  Andre,  and  not  in  the  vicinity 
of  St.  Louis.  In  his  petition  to  the  Lieutenant-Governor  of 
Upper  Louisiana,  he  states,  ^^  with  the  consent  of  your  prede- 
cessor, he  came  over  to  this  side  [of  the  Mississippi],  where 
he  has  selected  a  piece  of  land  in  his  Majesty's  domain,  on  the 
south  side  of  the  Missouri.  This  being  considered,  he  suppli- 
cates you  to  have  the  goodness  to  grant  him,  at  the  same  place, 
*3881  ^^^  ^^  support  of  his  family,  three  hundred  and  fifty 
-■  arpens  *of  laud  in  superficie.'*  This  bears  date  21st 
January,  1800 ;  and  on  the  29th  of  the  same  month  the 
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Lientenant-Goyemor  responds, — "  In  consequence  of  the  in- 
formation of  the  commandant  of  St.  Andre,  Don  Santiagci 
Mackay,  I  do  grant  to  the  petitioner  the  tract  of  land  of  three 
hundred  and  fifty  arpens  in  superficie,"  Ac,  "in  the  place 
indicated." 

St.  Andre,  the  place  of  Bell's  residence,  is  situated  on  the 
south  side  of  the  Missouri  River,  about  thirty  miles  from  St. 
Louis.  Pascal  L.  Cerr^,  a  witness,  states  that  Bell  resided  in 
the  neighborhood  of  St.  Andre  several  years,  and  was  engaged 
in  hunting,  drinking,  and  playing  cards,  and  led  a  sort  of 
vagabond  life ;  that  his  petition,  except  the  mark  of  the  signa- 
ture of  Bell,  was  in  the  handwriting  of  Mackay.  And  Bell, 
being  sworn  as  a  witness,  says  he  never  applied  for  a  conces- 
sion, nor  was  there,  to  his  knowledge,  any  grant  made  to  him. 
That  Mackay  told  him  he  had  a  head  right  which  he,  Mackay, 
wished  to  obtain,  and  which  the  witness  exchanged  with  him 
for  a  tract  of  land  near  St.  Andre. 

Instead  of  the  word  "  (Mississippi),"  included  in  brackets 
in  the  petition  of  Bell,  it  seems  the  letters  M.  R.  S.  were  used, 
which  one  of  the  witnesses  considers  "  as  put  for  Majeste  Rive 
Sud;"  and  Milbum,  a  surveyor,  says,  that  he  should  have 
surveyed  the  concession  on  the  south  bank  of  the  Missouri 
River,  if  not  otherwise  directed.  In  opposition  to  this  view, 
the  words  of  the  petitioner  are  relied  on,  "  that  with  the  con- 
sent of  your  predecessor,  he  came  over  to  this  side  of  the  M. 
R.  S.,"  which  could  only  have  meant  the  Mississippi  River, 
that  river  being  the  eastern  limit  of  Louisiana,  which  extended 
far  north  of  the  Missouri.  That  to  cross  the  Missouri  River, 
the  "leave  of  his  predecessor"  could  not  have  been  asked,  as 
it  was  anneoessarv. 

Whatever  doubts  this  evidence  may  have  created,  as  to  the 
location  of  Bell's  concession,  had  it  been  laid  before  the  com- 
missioners who  acted  upon  the  claim,  it  is  now  too  late  to 
affect  the  title  under  it.  In  regard  to  the  statement  of  Bell, 
his  conveyance  of  the  land  in  controversy  to  Mackay  shows, 
at  least,  the  inaccuracy  of  his  memory.  But  the  survey  of 
the  concession  in  1806,  as  now  claimed,  which  survey  was 
recorded  and  expressly  confirmed  by  the  commissioners  on  the 
8th  of  June,  1885,  is  a  sufficient  answer  to  the  above  objec- 
tion. The  survey  was  a  private  one,  and  consequently  was  of 
no  authority  except  to  designate  the  locality  and  extent  of  the 
claim,  until  sanctioned  by  the  commissioners.  By  the  act  of 
the  2l8t  of  April,  1806,  they  were  authorized  to  direct  such 
surveys  as  the}'  may  think  necessary  for  the  purpose  of  decid- 
ing on  claims  presented  for  their  decision;  and  under  r«.ii>4 
this  power  they  had  a  *right  to  adopt  private  surveys  ^ 
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:T:i**i  thai  t}>»  reiiorier  :f  lAr>i  Ulles*  vidi 
cr-s'r.iiai'.r.erf  to  be  »Tp::r:Tir.i.  sb^iH  ex^rsiae  aH  tfce 
sar-'xr-frm^d  elairns  V  I^iii  is  Miss'Tiri-  wriA  had  heretefixe 
hp*3fra  -led  in  t!ie  o^yt  'i  the  sail  re-5  rder,  according  to  law, 
i',izA*A  ipTfii  arjT  Freni-h  ^-r  Spkiiish  gra^t.  Ac  ianed  prior 
V/  trj«  lOrh  of  March.  I'S'XI-"  A:ii  thcr  we?e  required  to  claaa 
\\yfi  claims  so  as  Ui  **  stat«  in  the  first  cl  iss  what  claims,  in  tliar 
opir.ion.  should  in  £act  hare  been  o'!i£rTDe>i.  aceording  to  the 
;aws.  usages,  and  e^istoms  of  the  Sztmish  gDTemment,  and  the 
practice  of  the  Spanish  an tborir.es  ocder  them ;  and  aeoondlj, 
what  claims,  in  their  opinion,  are  destitnte  of  merit,  hiw,  or 
eqrjitj,**  And  after  the  rep-.^rt.  the  lands  in  the  first  daas 
nfiall  continue  to  be  reserved  frrtm  sale  as  heretofore,  antil  the 
'l^^nsir>D  of  Congress  shall  be  made  against  them;  but  the 
^r'rond  claas  was  declared  to  be  sobject  to  sale  aa  other  paUie 
lands. 

This  act  reserved  from  sale,  necessarily,  all  claims  wfaieh 
had  been  dolj  filed,  until  the  final  report  of  the  commis- 
sioneni;  and  those  which  were  embraced  in  the  firat  class, 
until  Congress  should  reject  them.  In  the  case  of  Stoddard  t. 
Ohamher$^  the  court  saj,  in  reference  to  Peltier's  location, — 
^*  It  was  made  on  land  not  liable  to  be  thus  appropriated,  bat 
which  was  expressly  reserved ;  and  this  was  the  case  when  the 
riaient  was  issued.  Had  the  entry  been  made,  or  the  patent 
been  issued,  after  the  26th  of  May,  1829,  when  the  reservation 
c;eased,  and  before  it  was  revived  by  the  act  of  1832,  the  title 
of  the  defendant  could  not  be  contested.  But  at  no  other 
interval  of  time,  from  the  location  of  Bell  until  its  confirma- 
tion in  1886,  was  the  land  claimed  by  him  liable  to  be  appro- 
priated in  satisfaction  of  a  New  Madrid  warrant." 

The  defendants'  counsel  suppose,  that,  if  the  locati  m  of  the 
•8661  New  Madrid  claim  was  void,  the  patent,  though  issued 
J  within  •the  time  above  stated,  could  have  conveyed  no 
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title.  The  New  Madrid  location  was  void  because  it  inter- 
fered with  the  Spanish  title.  When  that  title  was  barred  by 
the  lapse  of  time,  the  government,  by  issuing  of  a  patent, 
would  have  sanctioned  the  New  Madrid  claim,  and  no  one 
could  have  contested  it, — as  between  the  government  and  the 
claimant  no  controversy  could  exist.  By  the  patent,  he  only 
acquired  what  his  certificate  entitled  him  to.  And  the  right, 
thus  made  complete,  could  not  have  been  affected  by  any  sub- 
sequent act  of  Congress.  The  government  might  have  with- 
held the  patent,  on  the  ground  that  the  New  Madrid  certificate 
had  been  improperly  located ;  but  that  not  being  done,  the 
patent  gave  an  indisputable  title. 

It  is  insisted  that  the  New  Madrid  location,  if  made  on  lands 
reserved  from  sale  by  reason  of  the  Spanish  claim,  became 
valid,  so  soon  as  the  bar  was  complete  against  that  claim. 
But  this  consequence  would  not  seem  to  follow.  If,  during 
the  bar,  no  act  was  done  by  the  government  to  confirm  the 
New  Madrid  claim,  nor  by  the  claimant  to  perfect  his  title,  a 
removal  of  the  bar  would  not  prejudice  any  newly  acquired 
right.  And  this  onl^  could  prevent  the  renewal  of  the  reserva- 
tion by  Congress.  By  such  a  renewal,  a  preference  was  given 
to  the  Spanish  claim,  which  was  an  exercise  of  legislative  dis- 
cretion. Congress  might  have  excepted  from  this  reservation 
lands  covered  by  New  Madrid  locations ;  but  this  not  having 
been  done,  the  Spanish  claim  is  revived,  and  placed  on  the 
same  footing  as  before  the  bar. 

It  is  insisted,  that,  as  Bell's  concession  was  surveyed  without 
authority,  it  was  no  notice  to  Peltier,  though  recorded.  The 
act  of  1806,  as  before  remarked,  authorized  the  commissioners 
to  direct  such  surveys  as  they  may  think  necessary  to  be  exe- 
cuted, for  the  purpose  of  deciding  on  claims  presented  for  their 
decision ;  but  where  a  private  survey  had  been  made,  they  had 
the  power  to  adopt  it,  as  was  done  in  this  case.  And  such 
survey,  being  placed  upon  record  by  the  recorder,  seems  to  have 
been  a  reasonable  notice,  within  the  acts  of  Congress. 

But  it  is  contended,  that  the  proviso  in  the  act  of  1886, 
which  confirmed  the  Spanish  and  French  claims  reported  by 
the  commissioners,  embraces  Peltier's  New  Madi-id  location. 
The  words  of  the  proviso  are,  "  that  if  it  should  be  found  that 
any  tract  confirmed,  or  any  part  thereof,  had  been  previously 
located  by  any  other  person  or  persons,  under  any  law  of  the 
United  States,  or  had  been  surveyed  or  sold  by  the  United 
States,  that  act  should  confer  no  title  on  such  lands,  in  oppo- 
sition to  the  rights  acquired  by  such  location  or  purchase." 

*In  the  case  of  Stoddard  v.  Chambers^  this  court  held,  r^ooa 
that  "a  location  under  the  law  of  the  United  States"  '• 
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must  be  ^in  conformity  with  it."  But  this,  it  is  inristed,  is 
not  the  true  construction  of  the  proviso.  That  ^^  under  the 
law"  does  not  mean,  "in  pursuance  of  it,"  or  **in  conformity 
with  it,"  but  an  act  assumed  to  be  done  under  it. 

The  word  under  has  a  great  variety  of  meanings.  But  the 
sense  in  which  it  was  used  in  the  proviso  is,  "  subject  to  the 
law."  We  are  under  the  laws  of  the  United  States,  that  is, 
we  are  subject  to  those  laws.  We  live  under  a  certain  juris- 
diction, that  is,  we  are  subject  to  it.  The  proviso  declares, 
that  the  act  shall  not  confer  a  title,  "in  opposition  to  the 
rights  acquired  under  the  laws  of  the  United  States."  This 
would  seem  to  be  conclusive,  as  no  right  can  be  acquired 
under  a  law  which  is  not  in  pursuance  of  it.  If  the  New 
Madrid  location  was  made  in  violation  of  the  law,  it  is  not 
perceived  how  any  right  could  be  acquired  under  it. 

The  judgment  of  tne  Circuit  Court  is  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Missouri,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 


<»«^» 


Bdhund  B.  Caldwibsll,  suBYrvTHO  Pabtnbb  of  Jambs 
LYin>,  Jb.,  and  Company,  Plaintiff  in  bbbob,  v.  Thr 
United  Statbs. 

In  this  case,  the  court  below  instructed  the  jury,  that  if  the  goods  were 
frmndulently  entered,  it  was  no  matter  in  whose  possession  they  were  when 
seized,  or  whether  the  United  States  had  made  an  election  between  the 
penalties,  and  that  the  forfeiture  took  place  when  the  fraud,  if  any,  was 
committed,  and  the  seller  of  the  goods  could  convey  no  title  to  the 
purchaser. 

This  instruction  was  right  in  respect  to  the  sixty-eighth  section  of  the  aet  of 
1799  (1  Stat,  at  L.,  077),  as  the  penalty  is  the  forfeiture  of  the  goods  without 
OR  cutemcUioe  of  their  vcUtie,  but  wrong  as  the  instruction  applies  to  the 
sizty-sixth  section  of  the  same  act, — as  the  forfeiture  under  it  is  ^ther  the 
goods  or  their  value. 

Under  the  sixty-eighth  section,  the  forfeiture  is  the  statutory  transfer  of  right 
to  the  goods  at  the  time  the  offence  is  committed.  The  title  of  the  United 
States  to  the  goods  forfeited  is  not  consummated  until  after  judicial  con- 
demnation, but  the  right  to  them  relates  baclcwards  to  the  time  the  offence 
was  committed,  so  as  to  avoid  all  intermediate  sales  of  them  between  tbe 
commission  of  the  offence  and  condemnation.^ 

1  OnxD.    Ute  Kate  Heron.  6  Sawy.,  110. 
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But  under  the  sizty-slxth  section  of  the  act,  in  which  the  forfeiture  is  tile 
goods  or  their  value,  the  United  States  have  no  title  in  the  goods,  until  an 
election  has  heen  *made  either  to  recover  the  goods  or  their  value. 

Therefore,  under  that  section,  any  rights  in  the  goods  acquired  boni  fide  by 
third  persons  in  the  meantime  are  protected.^ 

The  claimants  prayed  the  court  to  instruct  the  jury,  that  the  United  States 
were  not  entitled  to  recover  under  the  first  and  second  counts  of  the  infor- 
mation founded  on  the  fiftieth  section,  unless  the  goods  were  unladen  and 
delivered  without  permits.  The  jury  was  told,  in  reply, — "If  the  permits 
were  obtained  by  fraud  and  improper  means,  they  were  of  no  e£Fect,  and  a 
mere  nullity.  The  United  States  are  entitled  to  recover,  if  the  goods  were 
imported  with  the  view  to  defraud  the  revenues."  Whether  or  not  the 
permits  were  obtained  by  fraud  or  improper  means  was  a  xioint  in  the  cause 
for  the  jury  to  decide,  and  what  the  court  said  upon  the  prayer  was  virtually 
saying  to  the  jury,  that  a  verdict  might  be  returned  upon  the  first  and 
second  counts  against  the  claimants,  and  that  they  were  liable  to  the  penal- 
ties of  the  act  for  unlading  goods  without  a  permit,  without  saying  If  they 
thought  that  there  was  evidence  enough  to  prove  the  fact  against  mem. 

This  case  was  J)rought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania. 

The  case  was  this. 

In  August,  1839,  the  attorney  of  the  United  States  filed  an 
information  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  against  thirty-five  remnants 
of  pieces  of  cloths  and  cassimere,  that  had  been  seized  at  the 
store  of  James  Lynd,  Jr.,  &  Co. 

The  information  contained  thirteen  counts. 

1.  Charged,  That  the  goods  were  brought  from  a  foreign 
port  into  some  port  or  place  in  the  United  States,  to  the 
attorney  of  the  United  States  yet  unknown,  and  were  unladen 
and  delivered  from  the  vessel  in  which  they  had  been  brought, 
without  any  permit  or  special  license  from  the  collector  or 
naval  officer  or  any  other  competent  officer  of  the  customs. 
Act  of  1799,  §  50  (1  Stat,  at  L.,  665). 

2.  Charged,  That  the  goods  were  brought  into  the  port  of 
New  York,  and  there  unladen  and  delivered  without  a  permit. 
Act  of  1799,  §  60  (Id,). 

8.  That  the  said  goods  were  found  concealed  in  a  certain 
store  in  the  occupation  of  William  Blackburne  &  Co.,  at  the 
port  of  Philadelphia,  the  duties  on  said  goods  not  having  been 
paid  or  secured  to  be  paid.  Act  of  1799,  §  68  (1  Stat,  at  L., 
677.) 

4.  That  the  said  goods  were,  on  their  importation,  entered 
at  the  office  of  the  collector  of  New  York ;  and  that  on  each 
and  every  of  the  entries,  an  invoice  of  the  goods  included  in 


'Apfjubd.  Qixt  Hundred  tone  qf  inga,  10  Ben.,  873.  Gitbd.  Untted 
£no»  ore,  9  Fed.  Hep.  ,600.  Followed.  StateeY.  York  Street  Flax  Spinning 
UwUed  Statee  v.  Four  caaee  qf  Cae^    Co.,  17  Blaichf.,  189. 
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the  entry  was  prodnoed  and  left  with  the  collector.  That  the 
said  goods  were  not  inroiced  according  to  the  actual  cost 
thereof  at  the  place  of  exportation,  bnt  were  invoiced  at  a 
less  sum  than  the  actual  cost,  with  design  to  evade  the  duties 
thereupon,  or  some  part  thereof.  Act  of  1799,  §  66  (1  Stat, 
at  L.,  677). 

*H681  ^^*  That  entries  of  the  said  goods,  at  the  time  of 
-I  their  importation,  were  made  at  the  office  of  the  col- 
lector of  New  York ;  and  that  on  each  of  the  entries  an  in- 
voice of  the  goods,  &c.,  was  produced  and  left  with  the  said 
collector.  That  all  and  each  of  the  said  invoices  so  produced, 
and  all  and  each  of  the  several  packages,  in  each  ana  every  of 
the  said  invoices  in  which  the  said  goods  were  imported,  were 
made  up  with  intent,  by  a  false  valuation,  to  evade  and  de- 
fraud the  revenue  of  the  United  States.  Act  of  1830  (4  Stat, 
at  L.,  410.) 

6.  That  entries  of  the  said  goods,  at  the  time  of  their  im- 
portation, were  made  at  the  office  of  the  collector  of  New 
York ;  that  on  each  of  the  entries  an  invoice  of  the  goods 
was  produced  and  left  with  the  collector ;  that  all  and  each  of 
the  said  invoices  were  made  up  with  intent,  by  a  false  valua- 
tion, to  evade  and  defraud  the  revenue  of  the  United  States. 
Act  of  1880,  §  4  (4  Stat,  at  L.,  410). 

7.  That  all  and  each  of  the  several  packages  contained  in 
each  and  every  of  the  entries,  and  each  and  every  of  the  in- 
voices so  produced,  were  made  up  with  intent,  by  a  false 
valuation,  to  evade  and  defraud  the  revenue.  Act  of  1880, 
§  4  (4  Stat,  at  L.,  410). 

8.  Charges  that  the  invoices  were  made  up  by  a  false  ezten> 
sion,  to  evade  and  defraud  the  revenue  of  the  United  States. 
Act  of  1880  (4  Stat,  at  L.,  410). 

9.  That  the  goods,  &c.,  being  composed  wholly  or  in  part  of 
wool  or  cotton,  were  entered,  at  the  times  of  their  importa- 
tion, at  the  office  of  the  Collector  of  New  York ;  that  invoices 
were  produced  and  left  with  the  collector ;  that  all  and  each 
of  the  packages  in  each  and  every  of  the  invoices,  and  each 
and  every  of  the  entries,  were  made  up  with  intent  to  evade 
and  defraud  the  revenue  of  the  United  States.  Act  of  1882 
(4  Stat,  at  L.,  698). 

10.  As  amended,  the  same  with  the  4th. 

11.  As  amended,  the  same  with  the  6th. 

12.  As  amended,  the  same  with  the  7th. 
18.  As  amended,  the  same  with  the  9th. 

To  this  information  the  claimants  put  in  three  pleas : — 
1st.  Traversine  the  several  causes  of  forfeiture  alleged. 
2d.  The  second  plea,  which  was  to  all  the  counts  save  the 
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two  first,  alleged  that  claimants,  prior  to  goods  being  seized, 
had  bona  fide  purchased  the  goods  for  full  value,  without  any 
notice  or  knowledge  of  their  being  liable  to  seizure  or  for- 
feiture, under  or  by  an  act  of  Congress,  entitled  ^*An  act  to 
regulate  the  collection  of  duties  on  imports  and  tonnage,'' 
from  persons  having  the  ostensible  ownership  of  them,  and 


that  at  the  *time  of  seizure  the    goods   were  in   no 


[*869 


way  whatever  concealed,  within  the  meaning  of  any 
act  of  Congress. 

Sd.  The  third  plea  alleged  that  the  goods,  prior  to  their 
seizure,  had  been  duly  entered,  passed  through  the  custom- 
house,  &c.,  the  duties  imposed  paid,  and  the  ^oods  thereupon 
delivered  to  the  importers ;  that  afterwards  the  several  pack- 
ages, of  which  these  goods  formed  part,  were  broken  up  and 
divided ;  that  subsequently  these  goods  were  at  sundry  times 
purchased  bona  fide^  and  for  full  value,  from  persons  having 
the  ostensible  ownership  of  same,  and  without  notice  or 
knowledge  that  they  were  liable  to  seizure  or  forfeiture  under 
any  act  of  Congress  for  any  cause ;  that  no  part  of  the  goods 
had  been  imported  or  entered  by  the  claimants ;  that  at  the 
time  of  seizure  they  were  not  in  original  packages,  nor  con- 
cealed, but  openly  exposed  for  sale  on  the  shelves  of  claimants' 
store. 

To  the  first  of  these  the  United  States  joined  issue. 

To  the  second  and  third  demurred  generally,  and  claimants 
joined  in  demurrer. 

These  two  pleas  denying  every  cause  of  forfeiture  except 
the  single  one  of  the  goods  having  been  falsely  invoiced,  it  is 
believed  that  all  the  material  questions  afterwards  arising  on 
the  trial  of  the  cause  are  raised  by  these  demurrers ;  but  for 
greater  caution,  the  same  points  were  again  raised  on  the  trial, 
m  the  shape  of  exceptions  to  the  judge's  charge  and  otherwise. 

On  the  trial  it  appeared  that  James  Lynd,  Jr.  &  Co.  kept  a 
wholesale  and  retail  dry  goods  store  in  Philadelphia,  and  were 
in  the  habit  of  purchasing  goods  from  W.  Blackburne  &  Co. 
and  John  Taylor,  Jr. ;  that  at  the  time  of  the  seizure,  the 
officer  inquired  for  and  took  from  them  at  their  store,  all  the 
Koods  which '  had  been  purchased  from  Blackburne  &  Co.,  or 
trom  John  Taylor,  Jr. ;  and  that  the  goods  seized  were  at  the 
time  distributed  among  other  goods  in  single  pieces  and  parts 
of  pieces,  on  the  shelves  of  claimants'  store,  for  sale,  without 
any  appearance  of  concealment  whatever.  Evidence  was, 
under  objections,  offered  to  show  that  part  of  the  goods  seized 
corresponded  in  numbers  with  pieces  forming  parts  of  various 
invoices  that  had  been  in  18S8  and  1839  fraudulently  entered 
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by  Blackbume  and  Taylor,  at  prices  below  their  yaloe  in 
England,  whence  they  had  been  exported. 

There  was  no  evidence  of  any  other  cause  of  forfeiture 
whatever. 

For  the  purpose  of  fixing  the  fraud,  evidence  was  likewise 
given,  under  similar  objections,  of  other  fraudulent  invoices 
made  about  the  same  time  by  Blackbume  and  Taylor,  and  like- 
*f{7(\l  ^^^  ^^  conversations  with  Blackbume  some  days  be- 
J  fore  the  *seizure,  about  other  invoices  and  other  goods, 
and  the  concealment  of  said  other  ffoods  from  the  officers. 

There  was  no  attempt  to  show  that  the  claimants  had  any 
part  in  this  concealment,  nor  in  the  making  of  the  false 
entries ;  but,  on  the  contrary,  it  appeared  that  the  goods  had 
been  fairly  and  band  fide  purchased  and  settled  for  before  the 
seizure. 

The  claimants  contended,  that  where  goods  are  imported, 
entered  at  the  custom-house,  duties  imposed  and  paid  accord- 
ing to  such  entry,  and  a  permit  and  license  thereupon  granted, 
under  which  the  goods  are  delivered  to  the  importer,  the 
original  packages  subsequently  broken,  and  part  of  them  sold 
to  a  bond  fide  purchaser  without  notice,  and  before  the  United 
States  had  made  any  election,  the  goods  so  sold  are  not  liable 
to  seizure  in  the  hands  of  such  bani  fide  holder,  though  they 
may  have  been  fraudulently  entered  by  being  invoiced  below 
their  actual  cost,  &c. 

The  attorney  of  the  United  States  contended,  on  the  con- 
trary, that,  from  the  moment  the  fraudulent  entry  was  made, 
the  goods  became  forfeited,  and  the  title  of  the  United  States 
accrued  so  as  to  defeat  the  right  of  a  subsequent  bond  fide 

Surchaser  without  notice,  and  that  when  the  goods  are 
elivered  under  a  permit  obtained  under  such  mtudulent 
entry,  it  is  as  though  no  permit  had  been  given,  and  the 
gooos  had  been  delivered  without  permit. 

The  counsel  for  the  claimants  asked  the  court  to  instruct 
the  jury, — 

First.  That  there  cannot  be  a  forfeiture  of  the  goods  under 
the  fourth  section  of  the  act  of  1880,  nor  under  the  fourteenth 
section  of  the  act  of  1882,  unless  the  information  alleges,  and 
the  United  States  have  proved,  all  the  special  circumstances 
of  the  examination  and  detection  of  the  fraud,  under  the 
authority  of  the  collector,  in  the  manner  pointed  out  in  said 
acts  of  Congress. 

On  which  the  court  instructed  the  jury, — This  is  correct; 
but  there  may  be  a  forfeiture  under  the  act  of  1799. 

Second.  That  the  probable  cause  mentioned  in  the  se\enty- 
first  section  of  the  act  of  Congress  of  1799,  chapter  22,  lefers 
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io  the  right  of  seizure  under  said  act ;  and  the  right  of  seieure 
depends  on  the  fact,  whether,  at  the  time  of  their  being  seised, 
the  goods  were  concealed  within  the  meaning  of  the  sixty- 
eighth  section  of  said  act. 

On  which  the  court  instructed  the  jury, — ^This  is  not  law  as 
applied  to  this  case.  The  probable  cause  applies  to  all  cases 
of  seizure  for  any  fraud  under  any  of  the  revenue  laws,  and 
any  section  of  any  such  law.  Whether  there  was  probable 
*cau8e  for  the  prosecution  does  not  depend  upon  fmit^ 
whether  there  was  originally  ground  for  the  seizure  ^ 
or  not,  but  upon  the  proof  at  the  trial  in  support  of  the 
prosecution. 

Third.  That  the  term  eaneealed,  in  said  sixty-eighth  section, 
applies  only  to  articles  intended  to  be  secreted  and  withdrawn 
from  public  view,  on  account  of  the  duties  not  having  been 
paid,  or  secured  to  be  paid,  or  from  some  other  fraudulent 
motive ;  which  the  court  answered  affirmatively. 

Fourth.  That  if  the  goods  were  not  so  concealed,  nor  any 
probable  cause  to  suspect  their  concealment  at  the  time  of 
their  seizure,  the  burden  of  proof  is  upon  the  United  States ; 
that  neither  the  existence  of  probable  cause  to  suspect  that 
goods,  upon  which  the  duties  had  not  been  paid,  or  secured 
to  be  paid,  were  in  possession  of  the  claimants,  nor  the  fact 
that  goods  were  found  in  their  possession  which  had  been 
fraudulently  invoiced  or  entered,  is  sufficient  to  justify  a 
seizure  under  said  sixty-eighth  section,  unless  the  goods  were 
concealed  by  them,  or  they  were  parties  or  privies  to  the  false 
invoioes  or  entries. 

On  which  the  court  instructed  the  jury, — This  is  not  the 
law.  The  burden  of  proof  is  not  upon  the  United  States, 
though  the  goods  may  not  have  been  concealed,  nor  any 
probable  cause  to  suspect  their  concealment  at  the  time  of 
their  seizure,  if  there  was  probable  cause  to  believe  the  duties 
upon  tiiem  had  not  been  paid  or  secured. 

Fifth.  That  if  the  goods  seized  had  been  fairly  and  bond 
fide  purchased  by  the  claimants,  without  any  knowledge  by 
them  of  their  being  liable  to  seizure  on  the  part  of  the  United 
States,  and  were,  at  the  time  of  the  seizure,  openly  exposed 
by  them  for  sale  in  their  store,  the  United  States  cannot 
secover  under  the  sixty-sixth  or  sixty-eighth  section  of  said 
act  of  1799,  even  though  tiie  goods  had  been  fraudulently  or 
falsely  invoiced  or  entered,  provided  the  claimants  were  in  no 
way  parties  thereto. 

On  which  the  court  instructed  the  jury, — ^This  is  not  the 
law.  If  the  goods  were  fraudulently  entered,  it  is  no  maitor 
in  whose  possession  they  were  when  seized;  the  forfeiture 
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took  place  when  the  fraad,  if  any,  was  committed,  and  fhm 
seller  conld  convey  no  title  to  the  pnrchaser. 

Sixth.  That  even  though  the  goods  in  qaestion  had  been 
invoiced  at  less  than  actual  cost  thereof  at  the  place  of  expor- 
tation, with  design  to  evade  the  duties  theremion,  the  United 
States  had  no  tiue  in  the  goods  until  thev  made  their  election, 
either  to  recover  the  goods  themselves,  or  the  value  thereof; 
and  that  any  rights  in  said  goods  acquired  band  fide  by  third 
*ft721  ^P®'"^^^  ^^  ^^^  meantime  are  protected  agsdnst  the 
^  right  of  forfeiture  under  this  section. 

On  which  the  court  instructed  the  jury, — ^This  is  not  the 
law.  The  title  of  the  United  States  vested  at  the  time  the 
fraud,  if  any,  was  committed,  and  the  law  authorized  them  to 
seize  the  goods  wherever  they  might  be  found. 

Seventh.  That  the  United  States  are  not  entitled  to  recover 
under  the  first  and  second  counts  of  the  information,  unless  the 
goods  were  unladen,  and  delivered  without  permits. 

On  which  the  court  charged, — ^If  the  permits  were  obtained 
by  fraud  and  improper  means,  they  are  of  no  effect,  and  a  mere 
nullity.  The  TJnited  States  are  entitled  to  recover,  if  the 
goods  were  imported  with  the  view  to  defraud  the  revenue. 

Eighth.  That  the  burden  of  proof  in  this  case,  under  the 
seventy-first  section  of  the  act  of  1799,  is  upon  the  United 
States. 

On  which  the  court  charged, — This  is  not  so ;  tiie  burden 
of  proof  is  on  the  claimants. 

The  counsel  for  claimants  also  asked  the  court  to  charge, — 

Ninth.  That  the  claimants  are  not  bound  to  prove  the  inno- 
cence of  intent  of  the  importers  in  making  the  invoices. 

Tenth.  The  claimants  are  not  bound  to  prove  the  actual 
cost  or  value  of  the  goods  at  the  place  of  exportation. 

Eleventh.  The  claimants  are  not  bound  to  prove  innocence 
of  intent  of  the  importers  in  making  their  invoices,  nor  the 
actual  cost  at  the  place  of  exportation  when  they  were 
appraised  at  the  custom-house. 

Twelfth.  That  the  permits,  and  the  delivery  of  these  goods 
from  the  custom-house,  is  a  bar  in  all  cases  against  any  rorfei- 
tures,  except  where  the  claimants  are  parties  or  privies  to  the 
fraud  in  obtaining  them,  or  had  knowledge  of  the  same. 

Thirteenth.  If  the  vendor  is  liable  to  the  claimants  of  the 
goods  seized  for  indemnity  for  the  forfeiture  of  them,  the 
seizure  does  not  invalidate  the  sale,  or  impair  the  title  of 
claimants  thereto. 

But  the  court  refused  so  to  charge  the  jury,  and  further 
chaiffed, — 

That  the  United  States  have  shown  probable  cause  for  this 
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proseoution,  and  the  claimants  are  bound  to  prove  the  inno- 
cence of  intent  of  the  importers  in  making  the  invoices.  That 
they  are  bound  to  prove  the  actual  cost  or  value  of  the  goods 
at  the  place  of  exportation,  even  though  they  were  appraised 
at  the  custom-house.  That  the  granting  permits,  and  delivery 
of  these  goods  from  the  custom-house,  is  not  a  legal  bar 
against  forfeiture  in  all  cases,  except  where  the  claim-  r«Qi7Q 
ants  are  parties  or  *privies  to  the  fraud  in  obtaining  ^ 
them,  or  had  knowle(^e  of  the  same.  And,  as  to  the  thirteenth 
point,  that  if  the  goods  were  fraudulently  entered,  no  title 
passed  to  the  claimants. 

And  thereupon  the  counsel  for  the  said  claimants  did  then 
and  there  except  to  the  aforesaid  charge  and  opinion  of  the 
court. 

Under  these  instructions  of  the  court,  the  jury  found  a 
verdict  for  the  United  States,  under  the  act  of  1799,  ch.  22^ 
§§  50  and  66,  as  to  all  the  goods  contained  in  the  libel,  except 
two  pieces  of  cloths,  as  to  which  they  found  for  the  claimants. 
The  judgment  of  the  District  Court  followed  the  finding  of 
the  jury. 

Upon  the  exceptions  above  stated,  the  case  went  up  to  the 
Circuit  Court,  which,  on  the  9th  of  November,  I8469  affirmed 
the  judgment  of  the  District  Court,  and  a  writ  of  error  brought 
the  case  up  to  this  court. 

It  was  argued  by  Mr.  FaUan^  for  the  plaintiff  in  error,  and 
by  Mr,  Johnson  (Attorney-General),  for  the  United  States. 

Mr.  FalUmj  for  the  plaintiff  in  error,  made  the  following 
points : — 

1.  That  the  court  below  erred  in  not  giving  judgment  in 
their  favor  on  the  demurrers. 

2.  That  the  learned  judge  erred  in  not  instructing  the  jury, 
as  requested  by  claimants'  counsel,  that  if  the  goods  were  not, 
within  the  meaning  of  the  sixty-eighth  section  of  the  act  of 
1799,  concealed,  nor  any  probable  cause  to  suspect  their  con- 
cealment at  the  time  of  their  seizure,  the  burden  of  proof  is 
upon  the  United  States ;  that  neither  the  existence  of  probable 
cause  to  suspect  that  goods,  upon  which  the  duties  had  not 
been  paid,  or  secured  to  be  paid,  were  iu  the  possession  of  the 
claimants,  nor  the  fact  that  goods  were  found  in  their  posses- 
sion which  had  been  fraudulently  invoiced  or  entered,  are 
sufficient  to  justify  a  seizure  under  said  sixty-eighth  section, 
unless  the  goods  were  concealed  by  them,  or  they  were  parties 
or  privies  to  the  false  invoices  or  entries ;  and  in  charging,  on 
the  contrary,  that  this  is  not  the  law ;  the  burden  of  proof  is 
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not  npon  the  United  States,  though  the  goods  may  not  hwra 
been  concealed,  nor  any  probable  canse  to  suspect  their  oon- 
eealment  at  the  time  of  their  seizure,  if  there  was  probable 
cause  to  belieye  the  duties  upon  them  had  not  been  paid 
or  secured. 

8.  That  the  learned  judge  erred  in  not  instructing  the  jury, 
as  requested  by  claimants*  counsel,  that  if  the  goods  seized  had 
been  fairly  and  hcnd  fide  purchased  by  the  claimants,  without 
any  knowledge  by  them  of  their  being  liable  to  seizure  on  the 
M74-1  pdrt  of  the  United  States,  and  were,  at  the  time  of  the 
-I  seizure,  *openly  exposed  by  them  for  sale  in  their  store, 
the  United  States  cannot  recover  under  the  sixty-sixth  or  sixty- 
eighth  section  of  said  act  of  1799,  even  though  the  goods  had 
been  fraudulently  or  falsely  invoiced  or  entered,  provided  the 
claimants  were  in  no  way  parties  thereto ;  and  in  charging,  on 
the  contrary,  that  this  is  not  the  law,  and  that  if  the  goods 
were  fraudulently  entered,  it  was  no  matter  in  whose  posses- 
sion they  were  when  seized ;  the  forfeiture  took  place  when 
the  fraud,  if  any,  was  committed,  and  the  seller  could  convey 
no  title  to  the  purchaser. 

4.  That  the  learned  judge  erred  in  not  instructing  the  jury, 
as  requested  by  claimants^  counsel,  that  even  though  the  goods 
in  question  had  been  invoiced  at  less  than  actual  cost  thereof 
at  the  place  of  exportation,  with  design  to  evade  the  duties 
thereupon,  the  United  States  had  no  title  in  the  goods  until 
they  made  their  election  either  to  recover  the  goods  themselves 
or  the  value  thereof;  and  that  any  rights  in  said  goods  acquired 
band  fide  by  third  persons  in  the  meantime  are  protected 
against  the  right  of  forfeiture  under  this  section ;  and  in  charg- 
ing, on  the  contrary,  that  this  is  not  the  law,  and  that  the  title 
of  the  United  States  vested  at  the  time  the  fraud,  if  any,  was 
committed,  and  the  law  authorized  them  to  seize  the  goods 
wherever  they  might  be  found. 

5.  That  the  learned  judge  erred  in  not  instructing  the  jury, 
as  requested  by  claimants'  counsel,  that  the  United  States  are 
not  entitled  to  recover  under  the  first  and  second  counts  of  t^e 
information,  unless  the  goods  were  unladen  and  delivered 
without  permits ;  and  in  charging,  on  the  contrary,  that  if  the 
permits  were  obtained  by  fraud  and  improper  means,  they 
ace  of  no  effect,  and  a  mere  nullity,  and  that  the  United  States 
were  entitled  to  recover,  if  the  goods  were  imported  with  a 
view  to  defraud  the  revenue. 

6.  That  the  learned  judge  erred  in  not  instructing  the  jury, 
as  requested  by  claimants'  counsel,  that  the  burden  of  proof  in 
this  case,  under  the  seventy-first  section  of  the  aot  of  1799,  i 
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upon  the  United  States ;  and  in  charging,  on  the  contraiy,  that 
the  burden  of  proof  was  on  the  claimants. 

T.  That  the  learned  judge  erred  in  not  instructing  the  jury, 
as  requested  by  claimants'  counsel,  that  the  claimants  were  not 
bound  to  prove  the  innocence  of  intent  of  the  importers  in 
making  the  invoices ;  that  the  claimants  were  not  bound  to 
prove  the  actual  cost  or  value  of  the  goods  at  the  place  of 
exportation;  that  the  claimants  were  not  bound  to  prove 
innocence  of  intent  of  the  importers  in  making  their  invoices, 
nor  the  actual  cost  at  the  place  of  exportation  when  r«Q7e 
they  were  appraised  at  *the  custom-house ;  that  the  '- 
permits,  and  the  delivery  of  the  goods  at  the  custom-house  is 
a  bar  in  all  cases  against  forfeitures,  except  where  the  claim- 
ants are  parties  or  privies  to  the  fraud  in  obtaining  them,  or 
had  a  knowledge  of  the  same,  and  that  if  the  vendor  is  liable 
to  the  claimants  of  the  goods  seized  for  indemnity  for  the 
forfeiture  of  them,  the  seizure  does  not  invalidate  the  sale,  or 
impair  the  title  of  claimants  thereto. 

8.  That  the  learned  judge  erred  in  charging  the  jury,  that 
the  United  States  have  shown  probable  cause  for  this  prosecu- 
tion, and  the  claimants  are  bound  to  prove  the  innocence  of 
intent  of  the  importers  in  making  the  invoices.  That  they  are 
bound  to  prove  the  actual  cost  or  value  of  the  goods  at  the 
place  of  exportation,  even  though  they  were  appraised  at  the 
cus^m-house. 

9.  That  the  learned  judge  erred  in  charging  the  jury,  that 
the  granting  permits  and  delivery  of  these  goods  from  the 
custom-house  is  not  a  legal  bar  against  forfeiture  in  all  oases, 
except  where  the  claimants  are  parties  or  privies  to  the  fraud 
in  obtaining  them,  or  had  knowledge  of  the  same. 

10.  That  the  learned  judge  erred  in  charging  the  jury,  that, 
as  to  the  thirteenth  point,  if  the  goods  were  fraudulently 
entered,  no  title  passed  to  the  claimants. 

11.  The  plaintiff  in  error  further  submits,  that  the  case  of 
Wo'id  V.  United  States^  16  Pet.,  342,  in  no  way  rules  the  present 
case ;  that  the  claimant  in  that  case  was  the  same  person  who 
had  made  the  false  entry,  he  having  entered  them  on  his  own 
oath  as  goods  of  which  he  was  the  actual  owner.  (See  page 
846.)  It  is  therefore  submitted,  that  the  language  of  the  court 
there  applies  only  to  a  case  where  the  party  making  the  fal^o 
entry  is  himself  the  claimant,  and  not  to  a  case  like  the  present, 
where  the  goods  are  claimed  by  a  bona  fide  purchaser  without 
notice.     (See  16  Pet.,  361-366.) 

12.  That  the  learned  judge  erred  in  admitting  in  evidence 
the  acts  and  declarations  of  John  Taylor,  Jr.,  and  Wm.  Black- 
burne  &  Co.,  tending  to  show  fraud  in  the  entry  or  conceal- 
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ment  of  other  goods  than  those  in  the  invoioes  of  which  the 
goods  in  question  formed  part. 

In  support  of  these  points  Mr.  Fallon  made  the  following 
observations. 

It  is  contended  that,  at  common  law,  forfeitures  have  no 
relation  back  to  time  of  the  offence  (except  in  cases  of  suicide, 
&c.)  See  4  Bl.  Com.,  421 ;  Co.  Litt.,  890  5,  891  a ;  also 
authorities  collected  by  Mr.  Justice  Story,  in  United  States  v. 
♦8761  ^^^^  ^^*  ^^  Ooffee,  8  Cranch,  405,  408,  411,  412 ;  and 
J  by  *Judge  Winchester,  in  United  States  v.  Grundy^  8 
Cranch,  866,  868,  in  note.  And  though  it  may  be  admitted 
that  Congress  may  so  provide,  that  the  title  shall,  by  reason  of 
the  forfeiture,  relate  so  as  to  vest  from  the  time  of  the  offence 
committed,  such  is  not  the  provision  of  the  law  under  con- 
sideration. 

The  sixty-sixth  section  of  the  act  of  1799,  (1  Stat,  at  L., 
677,)  on  which  alone  this  case  can  be  sustained,  provides,  that, 
in  case  of  a  false  invoice  of  goods,  with  design  to  evade  the 
duties  thereon,  '^  such  ^oods,  or  the  value  thereof,  to  be  recov- 
ered of  the  person  making  entry,  shall  be  forfeited,'*  showing 
that  it  was  intended  that  government  should  make  an  election 
to  take  either  goods  or  value  from  the  person  making  entry. 
They  certainly  could  not  take  both,  and  their  right  to  either 
being  precisely  equal,  neither  becomes  vested  in  them  till 
election  made.  See  opinion  of  the  court,  construing  the  fourth 
section  of  the  act  of  1792,  (1  Stat,  at  L.,  289,)  containing 
words  precisely  alike,  ^^  the  ship  or  its  value,  to  be  recovered 
of  the  person  making  the  oath,  shall  be  forfeited.**  This 
right  of  election,  it  was  held  by  the  court,  negatived  the  argu- 
ment that  Congress  intended  that  the  title  should  vest  from 
time  of  offence  committed,  and  protected  a  bona  fide  purchaser, 
who  bought  before  election  made.  In  this  respect,  this  case  is 
distinguished  from  the  cases  of  United  States  v.  1960  Bags  of 
Coffee,^  8  Cranch,  896,  where,  in  the  absence  of  words  giving 
a  riffht  of  election,  from  the  fifth  section  of  the  act  of  1809, 
(2  otat.  at  L.,.520,)  the  title  was  held  to  vest  from  time  of 
offence  committed.  See  p.  898,  Id.  To  the  same  effect  is 
Gehton  v.  Sbyt,  8  Wheat.,  311.  In  confirmation  of  these 
views,  the  court  is  referred  to  ti)e  68th  section  of  the  act  of 
1799,  (1  Stat,  at  L.,  678,)  which  imposes  heavy  penalties  on 
parties  to  pretended  sales ;  a  precaution  hardly  necessary,  if 
it  were  not  that  a  bond  fide  sale  without  notice  would  defeat 
the  recovery  by  the  United  States. 

It  is  submitted,  that  the  language  of  the  court  in  Wood  v. 
UniUd  States,  16  Pet.,  365,  where  it  is  held  that  the  forfeiture 
accrues  upon  making  the  false  invoice,  in  no  way  conflicts 
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iHtk  %hB  preeeat  ar^ment.  In  that  case  the  claimant  waa  the 
Tery  party  who  had  made  the  false  entry,  gee  p.  342,  (and 
indeed  had  been  tried  for  perjury,  see  14  Pet.,)  and  the  argu- 
ment made  by  him  was,  that,  the  moment  the  goods  passed 
the  eustom-house,  the  goods  were  safe;  the  action  of  the 
officers  of  the  government  in  passing  the  goods  was,  it  was 
argued,  equivalent  to  a  judgment  mantling  the  successful 
fraud,  and  that  case  refused  only  to  the  bungling  deceiver  the 
protection  of  res  ac^'tulieata.  It  was  in  reference  to  r«QiTi7 
such  a  case  that  the  language  *in  question  was  used;  ■- 
but  it  is  submitted  that,  eve;i  then,  the  opinion  of  the  court  is 
perfectly  reconcilable  with  the  present  argument.  All  that 
the  court  decided  was,  that  the  *^  forfeiture,"  that  is,  the 
penal^  or  riffht  to  recover,  accrued  at  once  on  commission  of 
the  offence ;  but  whether  that  forfeiture  should  be  of  ^^  the 
goods,  or  of  the  value  thereof,"  must  depend  upon  the  exer- 
cise of  their  right  of  election,  and  until  that  right  be  exercised, 
intervening  rights  are  protected. 

Also,  it  IS  submitted  that  the  fiftieth  section  of  the  act  of 
1799,  (1  Stat,  at  L.,  655,)  was  meant  to  provide  against  cases 
of  smuggling  in  goods  at  places  other  than  ports  of  entry,  or 
without  passing  the  custom-house,  &c.  Such  was  not  this 
case.  There  was  no  evidence,  or  pretence  whatever,  of  fraud 
in  obtaining  the  permits.  The  fraud  was  in  making  the  false 
entries  or  invoices,  and  frauds  of  that  character  are  specially 
provided  for  by  the  subsequent  sections  of  the  act.  It  is  there- 
fore contended,  that,  under  the  evidence,  and  so  far  as  respects 
this  case,  the  learned  judge  erred  in  charging  that,  if  the  per- 
mits were  obtained  by  fraud,  they  are  of  no  effect. 

A  contrary  construction  of  the  act  from  what  is  now  con- 
tended for  induced  the  court  erroneously,  as  is  submitted,  to 
permit  evidence  to  be  given  of  frauds  on  the  revenue,  com- 
mitted by  the  original  importers  in  other  importations  and  in 
other  ways,  thus  treating  the  claiiuaut  as  a  partioeps  criminwm. 
It  may  be  admitted  that,  in  cases  of  conspiracy,  fraud,  &c., 
the  quo  anxTtio  may  be  shown  by  evidence  of  similar  frauds 
committed  by  the  same  parties  about  the  same  time.  But  this 
rule  has  never  been  extended  farther.  To  oblige  an  innocent 
purchaser  to  defend  his  vendor,  or  perhaps  his  more  remote 
vendor,  from  every  imputation  of  fraud  that  may  be  brought 
against  him,  though  unconnected  with  the  goods  bought  by 
him,  and  of  which  be  could  have  had  no  knowledge,  would  be 
to  impose  a  hardship  so  intolerable  as  to  be  revolting  to  every 
sense  of  justice ;  and  yet  perhaps  it  is  the  necessary  conse* 
quence  oi  the  construction  now  complained  of. 
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On  the  part  of  the  United  States,  Mr.  Johntcn  (Attomejr- 
General)  made  the  following  points : 

1.  That  probable  cause  was  shown  for  the  prosecution,  so  as 
to  throw  the  (ynu%  prohandi  of  innocence  on  the  claimant. 
Wood  V.  United  States,  16  Pet.,  842 ;  Taylor  v.  BladOum, 
8  How.,  197 ;  Buckley  y.  United  States,  4  Id.,  251 ;  Clifton  r. 
United  States,  Id.,  242. 

2.  That  the  acts  and  declarations  of  John  Taylor,  Jr.,  and 
*8781  ^^^^^^™  Blackburne  &  Co.,  showing  fraud  in  the  en- 

-'  tries,  *inyoices,  and  concealment  of  other  goods  than 
the  goods  in  question,  were  evidence  as  tending  to  show  fraud 
in  the  entries,  invoices,  and  concealment  of  tne  latter  goods. 
Same  authorities  above  cited. 

8.  That  the  goods  not  being  invoiced,  at  the  time  of  their 
entry,  at  the  actual  cost  at  the  place  of  exportation,  but  below 
the  said  cost,  and  with  the  design  to  evade  the  duties  thereon, 
the  same  were  at  once  forfeited  to  the  United  States ;  not  only 
as  against  the  fraudulent  importer,  but  as  against  a  purchaser 
without  notice  from  such  importer.  Same  authorities  as  are 
cited  under  the  first  point,  and  United  States  v.  1960  Bags  of 
Coffee,  8  Cranch,  898 ;  Roberts  v.  Witherhead,  6  Mod.,  198 ; 
12  Mod.,  92 ;  1  Salk,,  228 ;  Lochyer  v.  OffUy,  1  T.  R.,  262 ; 
Wilkins  v.  Bespard,  5  T.  R.,  112. 

4.  That  the  United  States  were  entitled  to  recover  under 
the  first  and  second  counts  of  the  information,  although  the 
goods  were  unladen  and  delivered  with  permits,  if  these  per- 
mits were  obtained  by  fraud  and  improper  means ;  and  that 
they  were  entitled  to  recover  if  the  goods  were  imported  with 
a  view  to  defraud  the  revenue.  Bottondey  v.  United  States, 
1  StoiT,  146. 

5.  That  the  instructions  asked  below,  by  the  claimant,  as  to 
the  construction  of  the  fourth  section  of  the  act  of  1880,  and 
the  fourteenth  of  that  of  1882,  and  the  proof  which  the  United 
States  should  offer  to  bring  the  present  case  within  these  sec- 
tions, were  erroneous ;  but  if  not,  the  judge  below  was  right 
in  saying,  that,  independent  of  these  acts,  the  United  States 
were  entitled  to  recover  under  the  act  of  1799.  The  same 
authorities  as  are  cited  under  the  first  point. 

6.  That,  admitting  that  a  purchaser  for  value  and  without 
notice  could  not  be  affected  by  a  forfeiture  under  the  sixty- 
sixth  section  of  the  act  of  1799,  yet  the  judgment  below  being 
on  the  first,  second,  and  fourth  counts,  is  correct,  because  the 
first  plea  of  the  claimant  does  not  profess  to  answer  the  first 
and  second  counts ;  and  the  second  plea,  which  is  to  all  the 
counts,  is  no  answer  to  the  first  and  second  counts,  and  being 
bad  in  part,  is  bad  altogether.     7  Cranch,  339 ;  16  Pet.,  357 
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4  How.,  250 ;  1  Chit.  PL,  646 ;    Biggs  v.   Oox^  7  DowL  & 
Ry.,  410. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

We  shall  direct  the  reversal  of  the  judgment  of  the  Circuit 
Court  in  this  case,  on  account  of  three  erroneous  instructions 
which  were  given  to  the  jury.  The  prayers  upon  which  those 
instructions  were  ^ven  are  the  fifth,  sixth,  and  seventh. 

•They  involve  the  question,  as  to  the  time  when  the  r«Q7A 
right  of  forfeiture  attaches  upon  the  entry  of  goods  ^ 
invoiced  at  less  than  their  value  at  the  place  of  exportation, 
under  a  statute  which  declares  in  such  a  case,  that  either  the 
goods,  or  the  value  of  them,  shall  be  forfeited. 

The  instructions  were  given  by  the  learned  judge  in  the 
court  below  upon  the  supposition  that  they  were  required  by 
the  decision  which  this  court  made  in  WoocTs  case^  16  Pet., 
842,  particularly  upon  account  of  a  sentence  in  the  opinion  at 
the  three  hundred  and  sixty-fifth  page  of  the  volume. 

It  was  supposed  to  be  a  repetition  in  that  case  of  what  had 
been  adjudged  by  the  court,  in  the  cases  of  The  United  States 
V.  1960  Bags  of  Coffee^  and  in  The  Brigantine  Mars^  8  Cranoh, 
898,  417.  Or  that  those  cases  did  not  permit  instructions  to 
be  given  to  the  jury  as  they  were  asked  by  the  counsel  for  the 
claimants,  and  did  permit  the  court  to  give  the  following : — 
That  the  title  of  the  United  States  vested  in  the  goods  entered 
upon  an  undervalued  invoice,  at  the  time  the  fraud  was  com- 
mitted, and  the  law  authorized  the  United  States  to  seize  the 
goods  wherever  they  might  be  found. 

Neither  of  the  cases  mentioned  authorizes  such  a  conclu- 
sion. There  is  a  sentence  in  Wood^s  ease^  from  which  it  may 
be  made,  unless  it  is  carefully  considered  in  connection  with 
the  last  of  the  paragraph  and  with  the  first  part  of  the  next. 
That  sentence  is, — ^^^But  under  the  sixty-sixth  section  no 
such  allegations  would  be  necessary  or  proper,  as  the  forfei- 
ture immediately  attaches  to  every  entry  of  goods  falsely 
and  fraudulently  invoiced,  without  any  reference  whatever 
to  the  mode  or  the  circumstances  under  or  by  which  it  was 
ascertained." 

The  sixty-sixth  section  of  the  act  to  regulate  the  collection 
of  duties  upon  imports  and  tonnage,  (1  Stat,  at  L.,  677,)  is, 
*^  that  if  any  goods,  wares,  or  merchandise,  of  which  entry 
Bhall  have  been  made  in  the  office  of  a  collector,  shall  not  be 
invoiced  according  to  the  actual  cost  thereof  at  the  place  of 
exportation,  with  design  to  evade  the  duties  thereupon,  or 
any  pai't  thereof,  all  such  goods,  wares,  and  merchandise,  oi 
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the  value  thereof,  to  be  recovered  firom  the  peiBon  nnkiiigihe 
entry,  shall  be  forfeited/' 

It  cannot  be  correctly  said,  when  the  declaration  of  forfai- 
tnre  is  disjunctively  one  or  the  other,  of  either  the  goods  or 
their  value,  that  the  forfeiture  upon  the  fraudulent  entry 
necessarily  and  compulsively  comprehends  the  first,  to  the 
exclusion  of  the  value  of  the  goods,  which  is  also  said  may 
be  a  forfeiture — that  is,  that  the  goods  are  forfeited  with  a 
*SiM)1  ^^^  ^  ^^^  government  to  assert  a  forfeiture  of  the 
^^J  value  too,  where  the  penalty  'for  the  fraud  committed 
can  only  be  one  of  them,  and  not  both ;  or  that  when  this 
court  said  in  WoocTs  ccue^  speaking  of  the  sixty-sixth  section, 
that  *^  forfeiture  immediately  attaches  to  every  entry  of  goods 
falsely  and  fraudulently  invoiced,^'  it  was  not  intended  to 
embrace  either  or  both  penalties,  between  which  the  United 
States  might  make  its  election  for  the  punishment  of  the 
fraud. 

That  such  is  the  meaning  of  the  sentence  already  cited  from 
WoocTs  ease  is  shown  by  the  court's  recognition,  in  the  next, 
of  the  alternative  forfeiture  of  the  value  of  the  goods,  to  be 
recovered  of  the  person  making  the  false  entry  ;  and,  also,  by 
the  use  it  makes  of  it,  to  show  that  the  sixty-sixth  section  had 
not  been  repealed,  because  no  such  provision  exists  in  the  acts 
of  1830  or  1882,  and  no  subsequent  act  covers  all  the  cases 
provided  for  by  it.  The  point  in  discussion  in  that  part  of 
the  opinion  was,  whether  the  sixty-sixth  section  of  the  act  of 
1799,  ch.  22,  had  been  repealed,  or  whether  it  was  in  full 
force.  The  court,  arguing  against  the  repeal,  used  the  alter- 
native forfeiture  in  it  of  the  value  of  the  goods,  and  the  want 
of  the  same  in  other  acts,  to  show  that  it  was  still  in  fall 
force ;  in  that  way  satisfactorily  establishing  that  the  words, 
^  the  forfeiture  immediately  attaches  to  every  entry  of  goods 
falsely  and  fraudnlently  invoiced,'*  apply  to  the  entry ;  not  to 
make  the  goods  a  vested  forfeiture  in  the  United  States,  but 
to  show  that  the  right  in  the  United  States  to  either  forfeiture 
is  co-existent  with  the  commission  of  the  fraud. 

But  if  the  explanation  given  of  that  part  of  Wood^t  ecue 
shall  not  be  as  satisfactory  to  others  as  it  is  to  ourselves, 
though  we  think  it  will  be  so  to  all  persons,  we  then  say,  that 
the  point  there  in  discussion,  concerning  the  sixty-sixth  sec- 
tion, is  altogether  different  from  that  which  we  are  here  coti- 
sidering  under  the  same  section ;  and  that  any  declaration 
concerning  it  used  argumentatively,  only  to  show  a  difference 
between  it  and  other  statutes  in  a  point  of  pleading,  as  is  the 
fact  in  that  part  of  the  opinion,  cannot  be  an  applicable 
authority,  much  less  controlling,  when  the  inquiry  under  the 
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same  statute  is  its  meaning  in  respect  to  the  attachmeiit  of 

penalties  in  it  for  its  violation. 

In  Woo^z  eoBBy  the  point  in  discussion  is,  that  the  United 
States  are  not  entitled  to  recover  under  the  third  count  in  that 
information,  because  the  sixty-sixth  section  of  the  aet  of  Con- 
gress, passed  the  2d  of  March,  1799,  entitled  *^an  ftct  to 
regulate  the  collection  of  duties  on  imports,  ftc.^"  was  not  in 
force  when  the  goods  mentioned  in  the  count  were  inipdrted. 

The  point  we  are  now  oonsidering,  arising  under  the  r^^o-i 
same  ^section  is,  Are  goods  entered  upon  an  invoice  ^ 
not  according  to  the  value  thereof  at  the  place  of  exporta- 
tion, with  c&sign  to  evade  the  duties  thereon  or  any  part 
thereof,  eo  instanti  upon  the  false  entry  a  forfeiture  to  the 
United  States,  so  as  to  avoid  an  intermediate  sale  of  them  to  a 
bond  fide  purchaser,  or  one  altogether  ignorant  of  the  fraud,  and 
in  no  way  connected  with  the  perpetrator  of  it,  except  in  buy- 
ing the  goods  from  him  for  a  fair  price  ?  The  claimants  in 
this  case  contended,  in  the  trial  in  the  Circuit  Court,  that 
neither  under  the  sixty-sixth  nor  the  sixty-eighth  section  were 
the  goods,  eo  instanti  upon  the  commission  of  the  fraud,  for* 
feited  to  the  United  States,  ^'  if  the  goods  seized  had  bden 
fairly  and  bond  Me  purchased  by  them,  without  any  knowledge 
by  them  of  their  being  liable  to  seizure,  and  were,  at  the  time 
of  the  seizure,  openly  exposed  by  them  for  sale  in  their  stores, 
thouirh  the  goods  had  been  fraudulently  or  falsely  invoiced  or 
ODte^d,  provided  the  claimants  were  in  no  way  parties  there- 
to.^*  And,  **that  though  the  goods  in  question  had  been 
invoiced  at  less  than  actual  cost  of  them  at  the  place  of  ex- 
portation, with  design  to  evade  the  duties  thereon,  the  United 
States  had  no  title  in  the  goods  until  they  made  their  eleo- 
tiou,  either  to  recover  the  goods  themselves,  or  the  value 
thereof.  And  that  any  rights  in  said  goods  acquired  bond 
fide  by  third  persons  in  the  meantime  are  protected  against 
the  right  of  forfeiture  under  the  sixty-sixth  section. 

The  claimants  asked  that  such  instructions  should  be  given 
by  the  court  to  the  jury.  The  court  refused,  but  did  instmot 
the  jury,  *^  that  if  the  goods  were  fraudulently  entered,  it  is 
no  matter  in  whose  possession  they  were  when  seized,  or 
whether  the  United  States  had  made  an  eleotion  between  the 
penalties ;  and  that  the  forfeiture  took  place  when  th6  fraud, 
if  any,  was  committed,  and  the  seller  of  the  goods  could  con- 
vey no  title  to  the  purchaser."  This  instruction  is  partly 
right  and  partly  wrong ;  right  in  respect  to  the  sixty-eigbttt 
section,  as  the  penalty  is  the  forfeiture  of  the  goods  without 
an  alternative  of  their  value ;  wrong  as  the  instruction  applies 
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to  the  sixty-Bixth  section,  the  forfeitare  under  it  being  either 
the  goods  or  their  value.  ^      ^    .  ^ 

In  the  first,  the  forfeiture  is,  the  statutory  transfer  of  right 
to  the  goods  at  the  time  the  offence  is  committed.  If  tnis 
was  not  so,  the  transgressor,  against  whom,  of  course,  the 
penalty  is  directed,  would  often  escape  punishment,  and  tri- 
umph in  the  cleverness  of  his  contrivance  by  which  he  has 
violated  the  law.  The  title  of  the  United  States  to  the  goods 
forfeited  is  not  consummated  until  after  judicial  condemna- 
tion '  but  the  right  to  them  relates  backwards  to  the  time  the 
f.^  offence  was  committed,  *so  as  to  avoid  all  intermediate 
•882]  gi^jgg  Qf  them  between  the  commission  of  the  offence 
and  condemnation. 

So  this  court  said  in  the  case  of  United  State$  v.  1960  Bag$ 
of  Coffee^  8  Granch,  898.  It  was  said  again,  in  the  case  of 
The  united  States  v.  Brigantine  Mars^  8  Cranch,  417.  Declared 
aeain  four  years  afterwards,  in  Q-ehtan  v.  Hoyt^  8  Wheat.,  811, 
in  these  words : — *^  The  forfeiture  must  be  deemed  to  attach 
at  the  moment  the  offence  is  committed,"  so  as  to  avoid  all 
gales  afterwards. 

The  differences  in  time  when  the  transfer  of  right  in  for- 
feited goods  takes  place,  under  such  provisions  for  forfeiture 
as  are  found  in  the  sixty-sixth  and  sixty-eighth  sections  of 
the  act  of  1799,  were  fully  considered  and  ruled  by  this  court 
in  United  States  v.  Ghrundy  and  Thornburg^  8  Cranch,  887.  It 
was  afterwards  noticed  and  assented  to  by  the  Attorney- 
General  of  the  United  States,  in  his  argument  in  the  case  of 
the  I960  Bags  of  Coffee^  8  Cranch,  898 ;  and  has  always  been 
considered,  from  tlie  time  it  wn^  made,  as  the  proper  interpre- 
tation of  a  statute  providing  T  i  a  forfeiture  for  an  offence, 
either  of  goods  or  their  valiie,  No  case  can  be  found  in  our 
own  or  the  English  courts  in  conflict  with  it. 

We  must  therefore  say,  that  the  instructions  given  upon 
the  fifth  and  sixth  prayers  of  the  claimants  were  erroneous. 

Our  conclusion,  also,  is,  that  there  was  error  in  the  instruc- 
tion given  by  the  court  upon  the  seventh  prayer  of  the  claim- 
ants. The  prayer  is,  ^*  that  the  United  States  are  not  entitled 
to  recover,  under  the  first  and  second  counts  of  the  information, 
unless  the  goods  were  unladen  and  delivered  without  permits.*' 
The  difference  between  the  first  and  second  counts  is,  that  the 
allegation  in  the  first  is,  that  the  goods  were  brought  into 
some  port  or  place  in  the  United  States  unknown^  unladen  and 
delivered ;  and  in  the  second,  that  they  were  brought  into  the 
wnt  of  New  Tork^  and  unladen  and  delivered  there ;  and  in 
iroth,  without  any  pera  it  or  special  license  from  the  collector 
or  any  other  competent  oificer  of  tlie  customs. 
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The  response  of  the  court  to  the  prayer  is, — "If  the  permits 
were  obtained  by  fraud  and  improper  means,  they  were  of  no 
effect,  and  a  mere  nullity.  The  United  States  are  entitled  to 
recover,  if  the  goods  were  imported  with  the  view  to  defraud 
the  revenue." 

The  direct  and  proper  response  to  that  prayer  ought  to  have 
been,  that,  as  the  first  and  second  counts  were  framed  upon 
the  fiftieth  section  of  the  act  of  1799,  by  which  a  fine  is 
imposed  upon  persons  unlading  and  delivering  goods  without 
a  permit,  if  the  jury  should  find  that  the  goods  in  ques-  r«ooo 
tion  had  been  *so  unladen  by  the  claimants,  then  they  ^ 
were  liable  to  the  penalty  provided  in  that  section  ;  or  if  the 
goods  were  unladen  by  them  with  a  permit,  the  jury  could 
not  find  a  verdict  against  the  claimants  upon  the  first  and 
second  counts.^ 

The  prayer  does  not  involve,  either  in  terms  or  inferentially 
from  them,  the  legal  effect  or  sufficiency  of  a  permit  obtained 
by  improper  means,  or  fraud  upon  the  unlading  of  goods 
under  it ;  or  that  the  permit  under  which  the  goods  in  ques- 
tion may  have  been  landed  had  been  fraudulently  obtained, 
and  the  goods  landed  under  it  by  the  claimants.  When,  then, 
the  jury  were  told,  that  a  permit  obtained  by  fraud  or  improper 
means  was  of  no  effect  and  a  nullity,  it  was  virtually  saying 
to  them,  that  a  verdict  might  be  returned  upon  the  first  and 
second  counts  against  the  claimants,  and  that  they  were  liable 
to  the  penalties  of  the  act  for  unlading  goods  without  a  per- 
mit, without  saying,  if  they  thought  that  there  was  evidence 
enough  to  prove  the  fact  against  them.  And  the  court,  by 
adding,  that  "  the  United  States  are  entitled  to  recover,  if  the 
goods  were  imported  mth  the  view  to  defraud  the  reventte^^ 
stated  a  proposition  out  of  the  case ;  for  there  was  no  such 
count  in  the  information,  or  any  statute  of  the  United  States, 
for  the  punishment  of  frauds  in  the  importation  of  goods, 
upon  which  a  count  could  have  been  framed  in  the  words  of 
the  instruction.  The  instruction  was  calculated  to  mislead 
the  jury  into  a  conclusion,  that  the  suit  was  against  the  claim- 


^  Where  no  statute  interferes,  the  2  Story,  609,  620;  and  hi  case  the 

oonrt  has  the  power  to  modify  the  in-  judge  answers  points  submitted  to  him 

Btmctions  asked  in  accordance  with  by  counsel  (as  in  Pennsylyania),  the 

what  it  deems  the  law  to  be.    Castle  rule  is  the  same.  PaUerson  v.  KountZj 

y.  JBuikird,  28  How.,  172,  190;  Pledk  63  Pa.  St.,  46;  Orqfi  v.  Weakland,  34 

V.  Chambers,  7  B.  Mon.  (Ky.),  565,  Id.,  804;  DeoAcn  v.  T«mpte,  41  Id.,  284. 

669;  HorUm.  v.   WiUiamSj  21  Minn.,  But  after  giving  the  instruction  aa 

187, 192;  Dodge  y.  Rogers,  9  Id.,  223;  asked,  the  judge  should  not  weaken 

even  though  pertinent  and  relevant  to  it  by  language  of  his  own,  thus  leav- 

the  case,  the  court  may  yet  change  ing  the  jury  in  doubt.     HorUm  y. 

the  form  of  them.    PiUs  v.  Whitmcoi,  WiUiamSy  21  Mhin.,  187. 
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ants  for  a  meditated  fraud  in  the  importation  of  the  goods  in 
qnestion,  which  had  rendered  them  liable  to  be  forfeited. 

It  is  not  necessary  to  notice  the  other  prayers  asked,  refused, 
and  given  in  this  case.  It  was  argued  before  this  court  onlj 
upon  the  three  already  stated,  the  answers  to  which  we  have 
said  are  erroneous. 

We  shall,  therefore,  remand  the  cause,  with  an  order  for 
the  reversal  of  the  judgment,  and  for  a  venire  de  novo^  that 
fuiiiher  proceedings  may  be  had  thereon  in  eonformity  with 
this  opinion. 

Order. 

This  cause  came  on  to  be  heard  on-  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court 
affirming  the  judgment  of  the  District  Court  in  this  cause  be, 
and  the  same  is  hereby,  reversed,  and  that  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  said  Circuit  Court,  with 
*^R11  ^^^^^^^^^^  ^  enter  a  disaffirmance  of  the  judgment  of 
^  the  District  *Court,  and  to  remand  this  cause  to  the 
said  District  Court,  with  directions  to  that  court  to  awai*d  a 
venire  facias  de  novoy  and  for  further  proceedings  to  be  bad 
therein  in  conformity  to  the  opinion  of  this  court. 


Edmund  T.  H.  Gibson,  Plaintiff  in  Ebbob,  v.  Bbadfobd 

B.  Stkvbns,  Defendant. 

Where  personal  property  is,  from  its  character  or  situation  at  the  time  of  the 
sale,  mcapable  of  actual  delivery,  the  delivery  of  the  bill  of  sale,  or  other 
evidence  of  title,  is  sufficient  to  transfer  the  property  and  possession  to  the 
vendee.^ 

Where  articles  of  commerce  were  purchased  in  the  state  of  Indiana,  and  the 
vendors,  in  whose  warehouses  they  were  lying,  gave  a  written  memorandum 
of  the  sale,  with  a  receipt  for  the  money,  and  an  engagement  to  deliver 
them  on  board  of  canal-boats  soon  after  the  opening  of  canal  navigation, 
these  documents  transferred  the  property  and  the  possession  of  the  articles 
to  the  purchasers. 

These  documents,  being  indorsed  and  delivered  to  a  merchant  in  New  Yorl^ 
in  consideration  of  advances  of  money  in  Uie  usual  course  of  trade,  trans 
ferred  to  him  the  legal  title  and  constructive  possession  of  the  property.' 

>  CrrsD.    Hatch  Y,  Oil  Co.,  10 Otto,  2  Low.,  246:  Sehommaker  v.  Verwy 

128;  Leonard  v.  DanUy  1  Black,  483;  len,  9  Hun  (N.  Y.),  188. 

MerehaiM  Ac.  Bank  v.  Hibbard,  48  ^  Distinouishbd.    Adama  v.  Jfer> 

Mich.,  123.     S.  P.     Trieber  v.  An-  charUt^  Nat.Bank,9BiBs.y4ao.    FoL- 

drewSf  81  Ark.,  163;  Be  Batchelder,  lowsd.     Hoyt  v.  Hartford  Fire  Int. 
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Therefore,  on  attaehment  snbsequently  issued,  at  the  instance  of  a  creditor 

of  the  original  porchasers,  which  was  levied  upon  the  property  in  question, 

could  not  he  maintained.' 
This  cdort  will  judicially  recognize  this  branch  of  trade.    It  has  existed  lone 

enough  to  assume  a  regular  form  of  dealing,  and  its  ordinary  course  and 

usages  are  now  publicly  known  and  understood. 
The  New  York  merchant  stood  in  the  position  of  an  actual  purchaser  to  the 

extent  of  his  advances,  and  not  in  that  of  a  fiustor  who  had  made  advances 

upon  goods  in  his  possession. 
A  guarantee  by  the  ftst  sellers  that  the  articles  should  pass  inspection  did  not 

chanffe  the  original  sale  into  an  executory  contract.    It  was  nothing  more 

than  the  usual  warranty  of  the  soundness  of  the  goods  sold. 

This  cage  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Indiana. 

It  was  an  action  of  replevin  brought  by  Gibson,  a  citizen  of 
New  York,  against  Stevens,  the  sheriff  of  Allen  county,  Indiana, 
who  had  in  his  custody  sundry  articles  of  property  which  he 
had  taken  by  virtue  of  a  writ  of  foreign  attachment,  issued 
under  the  state  laws  of  Indiana. 

The  facts  in  the  case  were  agreed  upon  by  the  counsel  in 
the  Circuit  Court  as  follows. 

Be  it  remembered,  that  at  the  May  term  of  said  court,  A.  d. 
1844,  the  above  cause  was  submitted  to  the  decision  of  the 
court,  without  the  intervention  of  a  jury,  upon  the  following 
agreed  facts,  to  wit : — 

The  parties  mutually  agree  that  the  following  are  the  facts 
in  this  case : — That  McQueen  &  McKay,  citizens  of  the  city 
of  Detroit,  state  of  Michigan,  about  the  20th  of  March,  r«oQc 
1844,  *by  false  pretences,  fraudulently  procured  the  ■- 
branch  of  the  State  Bank  of  Indiana,  at  Indianapolis,  to  loan 
to  them  the  sum  of  about  eleven  thousand  dollars.  The 
money  thus  loaned  consisted  of  notes  of  the  Indianapolis 
branch  of  said  State  Bank  of  Indiana,  payable  to  bearer,  and 
transferable  by  delivery.  With  part  of  the  money  thus 
obtained,  McQueen  &  McKay  purchased  of  Hanna,  Hamilton 
&  Co.  three  hundred  and  fifty  barrels  of  mess  pork,  for  the 
sum  of  $2,908.60,  and  at  the  same  time  paid  to  the  said  Hanna, 
Hamilton  &  Co.  the  said  purchase-money ;  and  thereupon  the 
said  Hanna,  Hamilton  &  Co.  executed  and  delivered  to  the 
said  McQueen  &  McKay  the  memorandum  of  said  purchase, 
receipt,  and  guarantee  thereto  appended ;  which  are  herewith 
filed  and  marked  A,  and  made  a  part  of  this  agreement^  and 
are  in  the  words  and  figures  following,  to  wit : — 

C'» ,  26  Hun  (N.  Y.),  418.     Cited,  ton.  11  Wall..  685.     CrtlcD.    AdUnu 

The  ThanieSy  14  Wall.,  106;  Forbes  v.  v.  Seeligson  i  Co.,  54  Tex.,  600,  608. 

Boston  Ac,  R.  R.  Co,.  133  Mass.,  156;  S.  P.     W^heeler  ▼.  Sumner^  4  Ifiuon, 

Stewart   et  aL  y.   Ins.   Co.j  9   Lea  183;  The  Sarah  Ann,  2  Samn.,  207; 

(Tenn.),  109.  United  States  v.  Delaware  Ins.  Co., 

•  FoLLOWBD.     HaUiday  ▼.  Hamil-  4  Wash.  G.  G.,  41& 
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ftntB  for  a  meditated  fraud  in  the  importatioD  of  the  ^oods  in 
qnestioD,  which  had  rendered  them  liable  to  he  forfeited. 

It  is  not  necessary  to  notice  the  other  prayers  aeked,  refosed, 
and  given  in  this  case.  It  was  ai^pied  before  this  coart  only 
upon  the  three  already  stated,  the  answers  to  which  we  have 
said  are  erroneous. 

We  shall,  therefore,  remand  the  cause,  with  an  order  fn 
the  reversal  of  the  judgment,  and  for  a  venire  dt  novo,  th: 
further  proceedings  may  be  had  thereon  in  oooformi^  wil 
this  opimon. 

Order. 

This  cause  came  on  to  be  heard  on-  the  transcript  of  ' 
record  &om  the  Circuit  Court  of  the  United  States  for 
Eastern  District  of  Pennsylvania,  and  was  ai^ued  by  coui 
On  consideration  whereof,  it  is  now  here  ordered  and  adjui 
by  this  court,  that  the  judgment  of  the  said  Circuit  C 
affirming  the  judgment  of  the  District  Court  in  this  cau^- 
and  the  same  is  hereby,  reversed,  and  that  this  cause  be 
the  same  is  hereby,  reraaaded  to  the  said  Circuit  Court. 
"3841  •^ffictiona  to  enter  a  disaffirmance  of  the  judgnu 
-'  the  District  "Court,  and  to  remand  this  cause  i 
said  District  Court,  with  directions  to  that  court  to  a^ 
venire  facial  de  novo,  and  for  further  proceedings  to  ' 
therein  in  oouformity  to  the  opiiuon  of  this  court. 


Edhdnb  T.  H.  GtBSON,  Plawtiff  in  Ebbob,  ».  Br 

B.  Stevens,  Dbpendant. 

Where  ptrtontl  property  Is,  from  its  character  or  altnUlon  it  tbe 
Ba)&  hicapable  of  actoal  delivery,  the  delivery  of  the  bill  of  ^ 
evldance  of  title.  Is  aufflcient  to  transfer  the  property  and  pos;- 

Where  articles  of  conunerce  were  purchased  In  the  state  of  lod' 
vendors,  in  whose  warehouses  the;  were  lying,  gave  a  written  ' 
of  the  sale,  with  a  receipt  for  the  money,  and  an  eDgagem< 
them  on  board  of  can&l-lKiatB  soon  after  the  opening  of  can 
these  docnments  transferred  the  property  and  toe  possession  ' 
to  the  porchasers. 

In  coQaideraUizin  of  UiiJv!Ltii:<.':j  ui  money  ip  the  uaU^^a^^^B 
ferred  to  him  Ihe  legal  title  and  co"  '  ■'■*     vom^^^^^^ 

I  CitXQ.    aateh  V.  Oil  Co.,  10 
128;  Lttmard  v.  Dtivin,   i  Blac" 
Mtrehant^  *c.  Ban*  v.  Illbt 
Mich.,    128.     8.  P.     Trielier 
i™«.   «i   4jlt.,  1(1.1;  Ut  Bf 
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"  FoH  Wayne,  April  4, 1844. 
^  Messrs.  McQueen  &  McKay, 

**  Bought  of  Hanna,  Hamilton  &  Co. 
**860  barrels  mess  pork,  to   be  delivered  on 
board  of  canal-boats  soon  after  the  opening  of 
canal  navigation,  at  $8.81 >2,908  50 

"  Received  payment  in  full, 

"  Hanna,  Hamilton  ft  Co. 

^'  We  guarantee  the  inspection  of  the  above  pork  at  Toledo, 
and  the  delivery  on  board  of  canal-boats  at  this  place  soon 
after  the  opening  of  canal  navigation. 

*'  Hanna,  Hamilton  ft  Co. 

«  FoH  Wayne,  April  4,  1844." 

The  said  barrels  of  pork  were,  at  time  of  said  sale  to 
McQueen  &  McKay,  lying  in  the  warehouse  of  said  Hanna, 
Hamilton  &  Co.,  in  the  town  of  Fort  Wayne,  in  the  state  of 
Indiana,  about  twenty  feet  from  the  Wabash  &  Erie  Canal, 
marked  and  branded  '^Mess  Pork,"  together  with  a  large 
number  of  other  barrels  of  pork,  marked  and  branded  ^'  Prime 
Pork,"  and  "  Clear  Pork." 

Said  three  hundred  and  fifty  barrels  being  all  the  mess  pork 
in  said  warehouse  at  that  time,  or  at  any  other  time  since,  and 
all  the  barrels  marked  '^  Mess  Pork,"  but  were  not  seen  by 
McQueen  &  McKay.  Said  barrels  of  prime,  clear,  and  mess 
pork  laid  in  said  warehouse  promiscuously,  and  so  remained 
up  to,  and  at,  the  time  of  the  assigiiment  of  said  writing 
marked  A ;  but  after  the  assignment,  and  before  the  levying 
the  attachment  hereinafter  mentioned,  said  Hanna,  Hamilton 
«o»/>-i  &  Co.  had  ^shipped  off  all  of  the  said  barrels  of  pork 
^^^J  marked  and  branded  "  Prime  Pork  "  and  "  Clear  Pork." 

Said  McQueen  &  McKay,  at  the  same  time,  purchased  of 
D.  &  J.  A.  F.  Nichols,  of  Fort  Wayne,  Indiana,  two  hundred 
barrels  of  superfine  flour,  for  the  sum  of  $712.50,  and  at  the 
same  time  paid  the  said  D.  &  J.  A.  F.  Nichols  the  said  pur- 
chase-money ;  and  thereupon  said  D.  &  J.  A.  F.  Nichols 
executed  and  delivered  to  said  McQueen  &  McKay  a  memo- 
randum of  said  purchase,  receipt,  and  guarantee,  in  the  words 
and  figures  following,  to  wit : — 

"  Fort  Wayne,  April  4eA,  1844. 
^Messrs.  McQueen  &  McKay, 

"  Bought  of  D.  &  J.  A.  F.  Nichols. 
•*  Two  hundred  barrels  of  superfine  flour,  at  $8.66J,    t712  6< 

•*  Received,  Fort  Wayne,  April  4th,  1844,  payment  in  full 
896  ''  D.  &  J.  A.  F.  NiOHOLS. 
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"  Received  the  above  flour  in  store,  at  Fort  Wayne,  April 
4th,  1844,  which  we  agree  to  deliver  on  board  of  canal-boats 
here,  soon  after  the  opening  of  the  navigation,  subject  to  the 
order  of  McQueen  &  McKay. 

"  D.  &  J.  A.  F.  NiOHOLS. 

'^  We  guarantee  the  inspection  of  the  above  flour  in  New 
York  as  superfine  flour. 

«  D.  &  J.  A.  F.  Nichols.'' 

Which  are  herewith  filed  and  marked  B,  and  are  part  of 
this  agreement.  Said  barrels  of  flour  w«re,  at  the  time  of 
said  sale,  lying  in  the  warehouse  of  said  D.  &  J.  A.  F.  Nichols, 
in  the  town  of  Fort  Wayne,  Indiana,  on  the  bank  of  the 
Wabash  and  Erie  Canal,  and  there  remained  until  they  were 
seized  and  taken  under  the  attachment  hereinafter  mentioned. 
Said  purchases  were  both  made  in  the  town  of  Fort  Wayne, 
in  the  county  of  Allen,  in  the  said  state  of  Indiana,  on  the 
4th  day  of  April,  1844. 

On  the  17th  day  of  April,  1844,  said  McQueen  &  McKay 
presented  the  said  memorandums  of  purchase,  receipts,  and 
guarantees  thereto  appended,  as  above  set  forth,  and  marked 
A  and  B,  to  the  said  Gibson,  in  the  city  of  New  York,  and 
requested  of  said  Gibson  an  advancement  upon  the  flour  and 
pork  therein  mentioned ;  whereupon  the  said  Gibson  did 
advance  to  the  said  McQueen  &  McKay,  on  the  faith  of  said 
flour  and  pork,  and  the  evidences  of  title  thereto,  the  sum  of 
$2,787.50,  and  took  from  said  McQueen  &  McKay  an  assign- 
ment of  said  *memorandums  of  purchase,  receipts,  and  r^ooy 
guarantees,  respectively,  indorsed  on  the  back  of  each  '- 
in  the  words  and  figures  following,  to  wit : — 

"  Deliver  the  within  two  hundred  barrels  of  flour  to  E.  T. 
H.  Gibson,  or  order. 

"McQueen  &  McKay." 


^'Ifew  York,  April  17,  1844. 

•*  Deliver  the  within  860  barrels  of  pork  to  E.  T.  H.  Gibson^ 
or  order. 

"McQueen  &  McKay." 

Which  are  also  part  of  this  agreement. 

Said  McQueen  &  McKay,  at  the  same  time,  delivered  to  the 
said  Gibson  the  original  memorandums  of  purchase,  receiptfs 
and  guarantees  above  set  forth,  and  marked  A  and  B ;  in  whose 
possession  they  now  remain. 

At  the  same  time  McQueen  &  McKay  wrote,  signed,  and 
delivered  to  said  Gibson,  the  letter  which  is  herewith  filed, 
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marked  C,  and  made  a  part  of  this  agpreement ;  and  is  in  the 
words  and  figures  following,  to  wit : — 

"iVw  Tork,  nth  April,  1844. 

*'  Mbssbs.  Lttdlow  &  Baboook,  Toledo : — 

"  Gentlemen, — We  have  this  day  received  an  advance  from 
E.  T.  H.  Gibson,  Esq.,  on  the  following  lots  of  pork,  which 
you  will  have  the  goodness  to  deliver  to  his  order,  and  to  com- 
ply with  his  instructions  relative  to  the  shipment,  to  wit : — 

2^6  T'^Z  ^?'  j  ^^  ^"«'^«'"«  ^^  W'^^1^'''  ^^'  *  Co. 
11  do.   mess    do.  from  warehouse  of  Benbridge  &  Mix. 
800  do.     do.      do.   do.         do.  Hamilton  &  Williams. 

850  do.    do.      do.    do.         do.  Hanna,  Hamilton  &  Co. 

200  do.  floor,  from  warehouse  of  D.  &  J.  A.  F.  Nichols. 

**  Respectfully,  Gentlemen,  your  obedient  servants. 

"McQuBBN  &  MoKay." 

On  the  18th  day  of  April,  1844,  Gibson  inclosed  the  letter 
above  referred  to  in  another  letter  written  by  himself,  directed 
to  Mott  &  Co.,  at  Toledo,  Ohio,  and  mailed  the  same  on  the 
said  18th  day  of  April,  1844,  in  the  post-office  in  the  city  of 
New  York ;  which  said  letter,  with  the  inclosure,  said  Mott  & 
Co.  received  by  due  course  of  mail,  and  handed  said  inclosed 
letter,  as  requested  by  said  Gibson,  to  Ludlow  &  Babcock,  at 
Toledo,  Ohio. 

*8881  ^^^^  Gibson  also,  on  the  said  18th  day  of  April,  1844, 
-I  *mailed,  in  the  post-office  in  the  city  of  New  York,  a 
letter  written  by  himself,  and  directed  to  said  Ludlow  &  Bab- 
cock, at  Toledo,  Ohio,  which  said  Ludlow  &  Babcock  received 
by  due  course  of  mail ;  which  letter  is  herewith  filed,  marked 
D,  and  made  a  part  of  this  agreement ;  and  is  in  the  words 
and  figures  following,  to  wit : — 

«  New  York,  AprU  17, 1844- 

"  Mbssbs.  Ludlow  &  Babgook,  Toledo,  Ohio : — 

^^  Gentlemen, — ^I  have  this  day  made  McQueen  &  McKay, 
of  Detroit,  an  advance  on  twelve  hundred  and  fifty-one  barrels 
of  pork,  and  two  hundred  barrels  of  flour,  which  is  stored  at 
different  points  on  the  line  of  the  Wabash  Canal,  and  which 
they  state  is  to  be  shipped  to  your  care,  and  held  by  you  at 
Toledo,  until  you  receive  instructions  from  them  respecting  it. 
They  have  given  me  an  order  on  you  for  it,  which  I  have  sent 
to  Mott  &  Co.  I  wish  you  to  ship  the  pork  and  flour  to  me 
immediately  on  its  arrival  at  Toledo,  at  the  lowest  possible 
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rates  of  freight,  and  send  me  a  bill  of  lading  of  the  same. 
There  is  one  lot  of  three  hundred  barrels  of  pork  in  Hamilton 
&  Williams's  warehouse,  on  which  there  is  due  from  McQueen 
&  McKay,  on  its  arrival  at  your  place,  ^60.00.  This  amount 
you  may  draw  on  me  for,  so  soon  as  I  receive  bill  of  lading  of 
the  pork.  Let  me  hear  from  you  by  return  mail  respecting  it. 
**  I  remain  truly  and  respectfully  yours. 

"  E.  T.  H.  GiBSOK." 

At  the  time  of  the  assignment  of  said  memorandums  of 
purchases,  receipts,  and  ^arantees,  said  Gibson  was  a  com- 
mission merchant  in  said  city  of  New  York,  in  the  state  of 
New  York,  and  it  was  usual  and  customary  for  commission 
merchants,  residing  and  doing  business  in  the  cil^  of  New 
York,  to  make  advances  on  Western  produce,  upon  the  assign- 
ment of  the  proper  evidences  of  title  thereto. 

On  the  28a  of  April,  1844,  said  Gibson,  having  on  that  day 
learned  that  McQueen  &  McKay  had  suffered  some  of  their 
bills  to  be  protested  for  non-payment,  despatched  one  William 
Hoyt  to  the  town  of  Fort  Wayne,  aforesaid,  to  see  to  the 
shipping  of  said  pork  and  flour ;  and  the  said  Hoyt  arrived  at 
said  town  of  Fort  Wayne  on  the  29th  day  of  April,  1844,  for 
that  purpose,  having  in  bis  possession  the  said  writings  marked 
A  and  B. 

At  the  time  of  the  assignment  of  said  writings  marked  A  and 
B,  the  said  Wabash  and  Erie  Canal  was  navigable  at  and  from 
the  said  town  of  Fort  Wayne  to  the  said  town  of  Toledo. 

On  the  27th  day  of  April,  1844,  a  writ  of  attachment  rnooq 
issued  *from  the  Allen  Circuit  Court,  in  the  state  of  ^ 
Indiana,  in  due  form  of  law,  at  the  instance  and  in  the  name 
of  the  State  Bank  of  Indiana,  against  the  goods  and  chattels, 
lands  and  tenements,  of  the  said  McQueen  &  McKay  (William 
McQueen  and  James  McKay) ;  which  said  writ  of  attachment, 
and  all  the  proceedings  in  and  about  the  issuing  of  the  same, 
are  adnutted  to  have  been  regular ;  and  the  production  of  the 
same,  and  of  the  record  thereof,  is  hereby  waived. 

This  said  writ  was  directed  to  the  defendant  in  this  suit, 
who  then  was,  and  still  is,  sheriff  of  said  county  of  Allen,  and 
came  to  his  possession  as  such  sheriff  on  the  said  27th  day  of 
April,  1844 ;  on  which  said  27th  day  of  April,  1844,  the  sheriff 
aforesaid,  by  virtue  of  said  writ  of  attachment,  levied  upon, 
seized,  and  took  into  his  possession  the  said  pork  and  flour 
described  in  said  writings,  marked  A  and  B,  the  return  day  of 
which  said  writ  has  not  yet  elapsed.  And  it  is  also  agreed, 
that  the  proceedings  of  the  said  sheriff  in  executing  the  writ 
pf  attachment  were,  in  all  respects,  regular.     (It  is  not,  hpw- 

899 


SUPREl^lE    COURT. 


Gibson  v.  Stevens. 


ever,  admitted  by  the  plaintiff,  that  the  property  levied  on 
was,  at  the  time  levied  on,  or  at  any  time  since,  the  property 
of  the  said  McQueen  &  McKay,  or  that  McQueen  &  McKay 
had  an  attachable  interest  therein.)  And  that  the  defendant 
shall  have  the  full  benefit  of  all  the  proceedings  in  the  said 
attachment,  in  the  same  manner  as  though  the  record  thereof 
was  produced  before  this  court.  And  it  is  further  agreed, 
that  the  said  sheriff  kept  and  retained  the  possession  of  the 
said  flour  and  pork,  so  levied  on  by  said  writ  of  attachment, 
until  the  same  was  replevied  out  of  his  possession,  by  virtue 
of  the  writ  of  replevin  in  this  case.  The  said  writ  of  attach- 
ment was  issued  and  sued  out  for  the  purpose  of  coercing  the 
payment  of  the  said  money,  obtained  by  the  said  McQueen  & 
McKay,  as  above  stated. 

It  is  further  admitted  by  the  parties,  that  the  said  pork  and 
flour  are  of  the  value  mentioned  in  the  affidavit  of  William 
Hoyt,  now  on  file  in  this  court,  on  which  said  writ  of  replevin 
was  issued. 

The  said  Ludlow  &  Babcock  were,  on  the  17th  day  of  April, 
1844,  the  forwarding  merchants  of  the  said  McQueen  ft 
McKay,  at  Toledo,  Ohio,  one  hundred  and  four  miles  from 
Fort  Wayne;  and  that  Mott  &  Co.  were,  on  the  same  day,  the 
forwarding  merchants  of  said  Gibson  at  same  place,  Toledo. 

It  was  understood  between  the  said  Gibson  and  the  said 
McQueen  &  McKay,  at  the  time  of  said  assignment  of  said 
writings  marked  A  and  B,  that  the  said  Gibson  should  sell  the 
said  pork  and  flour,  and  after  retaining  his  said  advancement 
*S<)01  ^^^  ^^^  legal  commission,  and  interest  and  outlays,  pay 
J  the  remainder  of  the  *proceeds  of  said  pork  and  flour  to 
said  McQueen  &  McKay  according  to  the  usage  and  custom  of 
commission  merchants.  The  pork  and  flour  mentioned  in  said 
writings,  marked  A  and  B,  and  that  levied  upon  by  virtue  of 
said  attachment,  and  that  replevied  by  virtue  of  said  writ  of 
replevin,  in  this  cause  issued,  and  purchased  by  McQueen  & 
McKay  with  the  money  obtained  from  said  bank,  as  aforesaid, 
are  the  same  pork  and  flour,  and  not  other  or  different.  The 
said  levy,  seizure,  or  detention  of  said  pork  and  flour  hap- 

Fened  at  and  within  the  county  of  Allen,  in  the  state  of 
ndiana ;  a  legal  demand  was  made  before  the  commencement 
of  this  suit,  and  after  the  said  levy,  upon  the  defendant,  by 
said  Hoyt,  as  the  agent  of  said  Gibson,  for  the  said  pork  and 
flour,  and  the  said  defendant  refused  to  surrender  the  same. 
The  said  Gibson  was,  at  the  time  of  the  commencement  of 
this  suit,  and  still  is,  a  citizen  of  the  state  of  New  York,  and 
the  defendant  a  citizen  of  the  state  of  Indiana. 

The  said  advancement,  so  made  by  said  Gibson,  correBp(  iids 
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with  the  usual  adyancin?  rates  of  commission  merohants  in 
the  said  citj  of  New  York,  at  the  time  of  said  adyanoement. 

The  said  writ  of  attachment  was  leyied  on  the  said  property 
at  the  instance  of  the  said  branch  of  said  State  Banff  of  In- 
diana ;  and  it  was  known  to  the  State  Bank  of  Indiana  at  the 
time  of,  and  before,  the  levy  of  said  writ  of  attachment,  that 
the  said  loan  had  been  procured  from  her  said  branch  at 
Indianapolis  fraudulently,  by  said  McQueen  &  McKay,  and 
that  the  said  McQueen  &  McKay  had  invested  the  said 
money,  so  obtained,  in  the  purchase  of  said  pork  and  flour, 
and  that  said  attachment  is  still  pending ;  and  that  the  original 
bills  on  which  said  money  was  obtained  fell  due  after  the  levy 
under  said  attachment ;  and  that  none  of  said  bills,  on  which 
said  money  was  obtained,  or  any  part  thereof,  have  ever  been 
paid,  but  were  at  maturity  protested  for  non-payment. 

It  is  also  admitted,  if  the  court  should  consider  the  circum- 
stance legitimate  or  material,  which  the  defendant  denies,  that 
in  1848  the  said  McQueen  &  McKay,  and  said  Gibson,  had  a 
similar  transaction  in  New  York,  in  which  the  said  McQueen 
&  McKay  acted  with  integrity,  but  with  which  the  bank  or 
the  other  parties  had  no  connection. 

Upon  this  case  stated,  the  Circuit  Court  gave  judgment  for 
the  defendant  in  replevin.  The  counsel  for  the  plaintiff  took 
an  exception,  and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Rameyn  and  Mr.  Woodj  for  the  plain- 
tiff in  error,  and  by  Mr.  Bright  (in  a  printed  ai-gument),  for 
the  defendant  in  error. 

*Points  for  the  Plaintiff.  [*891 

I.  The  attachment  was  prematurely  brought.    Because, — 

1.  The  loan  of  its  bills  by  the  bank  to  McQueen  &  McKay 
was  on  an  express  agreement  for  credit ;  which  agreement,  if 
procured  by  fraud,  was  not  void,  but  voidable,  by  the  bank  at 
its  option.  Chit,  on  Cont.,  678  ;  Story  on  Sales,  §§  420,  447, 
and  cases  cited ;  Q-alloway  v.  Holmes^  1  Doug.  (Mich,),  886  ; 
Rowley  v.  Bigehw^  12  Pick.  (Mass.),  807. 

2.  There  being  an  express  contract  for  a  loan  on  time,  if  the 
bank  elected  to  consider  it  fraudulent  and  to  sue  immediately, 
the  action  should  have  been  in  tort.  Story  on  Sales,  §§  482, 
434,  442,  446,  and  cases  cited  there ;  Jov^9  v.  Hoar^  5  Pick. 
(Mass.),  286 ;  Willett  v.  WilleU,  3  Watts  (Pa.),  277 ;  Gary  v. 
Curtis,  8  How.,  247,  248. 

8.  The  remedy  by  foreign  attachment  in  Indiana  is  confined 
to  cases  of  debts  due  on  contract  and  shown  by  affidavit;  and 
the  institution  of  such  a  suit  was  an  affirmance  of  the  contract 
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off  loan ;  and,  inaamdi  as  the  stipolatod  tana  of  orefit  had 
not  expired,  the  aetion  waa  premataiely  bfooght.  Code  of 
Indiana  of  1848,  i^.  762,  768,  772,  778 ;  Limdam  t.  Eooper^ 
Cowp^  418 ;  Ferguwn  t.  Corrni^ton,  8  Cair.  &  P^  457,  at 
Sin  PriuM ;  aame  caae  in  Bench,  9  Bam.  &  C,  59.  This 
caae  ia  cited  aa  law  by  Starkie,  2  £▼., 55;  1  Chit,  on  PU 157 ; 
1  Com.  on  Cont,  221 ;  IhOUm  ▼.  SoUmimmi,  8  Boa.  &  P^ 
686 ;  16  Maaa^  80,  note  m ;  OdUowoji  t.  JBTobm,  1  Dong. 
(Mich.S,  884. 

In  the  preaent  caae,  the  qneation  ia  not  whether  the  bank 
had  a  right  to  diaaflSrm ;  but  whether,  by  brii^ng  thia  action, 
ahe  did  not  in  &ct  affirm  the  express  contract. 

The  authorities  cited  show  the  general  doctrine  of  the  com- 
mon law  to  be,  that  promises  in  law  exist  only  in  the  absence 
of  promises  in  fetct ;  that  where  there  is  an  express  contract, 
aninff  in  assumpsit  is  an  affirmance  of  it ;  that  in  those  cases  in 
whidi  it  has  been  held  that  assumpsit  would  lie  immediately 
on  discoveiy  of  the  fraud,  there  was  a  debt  due,  in  pnE$entty 
either  by  an  express  precedent  contract,  or  by  the  absence  of 
any  agreement  for  credit;  or  the  contract  was  incapable  of 
confirmation  and  absolutely  void,  through  illegality,  or  as 
being  contraiy  to  public  policy. 

It  is  further  contended,  that  the  attachment  of  the  pork  and 
flour,  as  the  property  of  McQueen  &  McKay,  was  an  affir- 
mance of  the  contract  with  them.  Campbell  y.  Fleming^ 
1  Ad.  &  Ell.,  40 ;  Selway  y.  Fogg,  5  Mees.  &  W.,  86 ;  Thamp- 
Sim  y.  Morris,  2  Murph.  (N.  C),  248 ;  IHngleg  y.  BMnsan, 
5  Oreenl.  (Me.),  127 ;  Hanna  y.  MUls,  21  Wend.  (N.  Y.),  90 ; 
Id.,  176. 

*8921       '^  P&^y  cannot  claim  in  repugnant  rights,  and  is 
J  condudea  *by  the  form  of  his  action.    Smith  y.  Had- 
fM,  4  T.  R.,  217. 

4.  The  retention  of  the  bills  of  exchange,  giyen  by 
McQueen  &  McKay,  as  well  as  the  form  of  the  action,  was  an 
affirmance  of  the  contract  of  loan.  Tobeg  y.  Barber,  5  Johns. 
(N.  Y.)»  72 ;  Dajiton  y.  TruU,  28  Wend.  (N.  Y.),  846;  Thomas 
y.  Todd,  6  Hill  (N.  Y.),  841 ;  Masson  y.  Bovet,  1  Den.  (N.  Y.), 
74 ;  Story  on  Sales,  §  427. 

II.  The  bank,  under  her  attachment,  had  no  riffht,  as  against 
Gibson,  to  claim  the  pork  and  flour  as  the  specino  proceeds  of 
her  bills,  on  the  ground  of  the  alleged  fraud  of  McQueen  & 
McKay  iu  procuring  them.    Because, — 

1.  She  attached  it  as  the  property  of  McQueen  &  McKay, 
and  for  the  benefit  of  their  general  creditors.  If  troyer  had 
been  brought,  the  alleged  fraud  would  have  been  disputed. 

8*  Haying  yoluntarily  parted  with  the  possession  and  oaten 
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Bible  ownership  of  her  bills,  she  cannot  claim  them  or  their 
avails  from  a  bond  fide  purchaser.  Parker  v.  Patrick^  6  T.  R., 
176 ;  Mawrey  v.  WaUK  8  Cow.  (N.  Y.),  288 ;  Root  v.  French, 
18  Wend.  (N.  Y.),  672 ;  Hoffman  v.  Noble,  6  Mete.  (Mass.), 
68 ;  Story  on  Sales,  §  200,  and  cases  cited  there. 

III.  The  flour  in  the  custody  of  Hanna,  Hamilton  &  Co., 
and  the  pork  in  the  hands  of  D.  &  J.  A.  F.  Nichols,  were  the 
legal  property  of  McQueen  &  McKay,  at  the  time  of  the 
transfer  thereof  by  them  to  Gibson,  the  plaintiff,  and  said 
McQueen  &  McKay  held,  at  the  time  of  the  attachment,  the 
beneficial  interest  only  in  the  residue  of  the  proceeds  of  sale 
thereof,  to  be  made  by  Gibson,  when  the  property  reached 
him,  after  satisfying  his  advance  thereon,  with  commissions 
and  all  other  charges. 

IV.  McQueen  &  McKay  acquired  a  vested  legal  title  in 
said  pork  and  flour,  by  their  purchases.  The  bills  of  sale 
being  their  muniments  of  title,  also  a  constructive  possession 
thereof,  the  property  remaining  in  the  custody  of  the  respec- 
tive vendors,  as  their  bailees.     Because, — 

1.  The  sale  was  a  perfect  vested  sale,  and  not  an  executory 
agreement  to  sell  at  a  future  period.  Martindale  v.  Smitn^ 
1  Ad.  &  EU.  (N.  S.),  889  (41  Cond.  Com.  Law,  595). 

2.  The  bills  of  sale  purport  to  pass  a  present  vested  interest, 
and  they  were  delivered  to  McQueen  &  McKay.  The  pay- 
ment of  the  purchase-money  bound  the  bargain,  and  passed 
at  once  the  legal  title  to  them.  Barret  v.  Q-oddard,  3 
Mason,  110. 

8.  Whenever  there  is  a  present  vested  sale,  valid  in  law, 
and  the  property  sold  is  left  with  the  vendor,  he  holds  it  in 
custody  as  bailee  for  the  purchaser.  Elmore  v.  Stone,  1  Taunt., 
157 ;  Bailey  v.  Ogden$,  8  Johns.  (N.  Y.),  416 ;  Dixon  v. 
Yates,  5  Barn.  &  Ad.,  814. 

*4.  The  pork  and  flour  were  sufficiently  identified  (-♦qqq 
and  distinguishable  from  all  other  property,  there  being   '- 
no  other  pork  in  the  warehouse,  and  the  flour  being  marked. 
Barret  v.   Q-oddard,  3  Mason,  107 ;  Pleasants  v.  Pendleton, 
6  Rand.  (Va.),  473 ;  Swanwick  v.  Sothem,  9  Ad.  &  EIL,  895. 

5.  This  construction  is  confirmed  by  the  condition  of  the 
property  at  the  time,  and  the  general,  well-established  usage 
of  trade  in  regard  to  it ;  which  usage  is  to  leave  such  produce 
in  the  warehouse  till  the  opening  of  navigation,  the  ware- 
houseman being  in  the  meantime  the  bailee  of  the  owner; 
and  for  the  owner  to  get  an  advance  thereon  from  the  Eastern 
merchant,  and  to  transfer  the  same  to  secure  the  advance ;  he 
to  sell  the  same  on  commission. 

6.  The  delivery  on  board  of  canal-boats  provided  for,  was 
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a  delivery  as  bailee  for  the  purpose  of  transmission.  The 
guarantee  of  inspection  at  Toledo  was  a  warranty  of  quality, 
to  be  tested  after  sale,  and  it  was  not  preliminary  to  the  sale, 
y.  McQueen  &  McKay  passed  the  entire  legal  title  in  said 
produce  to  the  plaintiff,  together  with  the  beneficial  interest, 
to  the  extent  oi  his  advance  thereon,  and  gave  him  the  oon- 
structive  possession.    Because, — 

1.  The  condition  of  said  produce  was  such  as  not  to  admit 
of  actual  delivery  at  the  time,  and  it  was  in  accordance  with 
the  course  of  business  and  the  usage  of  trade  to  leave  it  with 
the  warehouseman  in  the  West. 

2.  The  delivery  order,  according  to  the  weight  of  authority, 
was  sufficient  of  itself  to  pass  the  title  to  Gibson,  on  making 
the  advance,  before  its  presentment  and  acceptance. 

8.  But  if  not,  the  delivery  to  Gibson  of  the  muniments  of 
.title,  viz.,  the  bills  of  sale,  was  sufficient  for  that  purpose, 
especially  when  accompanied  with  a  delivery  order.  MoUingi- 
worth  V.  Napier^  8  Cai.  (N.  Y.),  182 ;  Wilkes  v.  Ferris^  6  Johns. 
(N.  Y.),  888 ;  BaUey  v.  Johnson,  9  Cow.  (N.  Y.),  116 ;  Lucas 
V.  JDorrien,  7  Taunt.,  279 ;  Greaves  v.  ffepke,  2  Barn.  &  Aid., 
181 ;  Pleasants  v.  Pendleton,  6  Rand.  ( Va.),  478 ;  Bicker  v. 
Cross,  6  N.  H.,  671 ;  Ingraham  v.  Wheeler,  6  Conn.,  277 ;  AU 
kinson  v.  Moling,  2  T.  R.,  466 ;  Brown  v  Heathcote,  1  Atk., 
162 ;  Gardner  v.  Rowland,  2  Pick.  (Mass.),  699 ;  Story  on 
Sales,  §  811 ;  2  Kent.  Com.,  600. 

4.  It  was  sufficient  for  the  plaintiff  to  give  notice  of  his 
purchases  in  a  reasonable  time  to  the  respective  bailees  of  the 
property,  so  as  to  exempt  himself  from  the  imputation  of 
laches;  which  notice  was  given  in  this  case.  Putnam  v. 
Dutch,  8  Mass.,  290 ;  Meeker  v.  Wilson,  1  GaU.,  419 ;  6  N.  H., 
671 ;  6  Conn.,  277. 

*8941  ^*  '^^^  effect  of  the  whole  was  to  give  the  plaintiff 
^  the  legal  *title  in  the  produce,  and  not  a  mere  lien 
thereon,  or  a  mere  pledge  of  the  property ;  and  this  is  the 
effect  whether  the  transfer  be  governed  by  the  law  of  New 
York  (which  is  properly  applicable  to  it),  or  by  the  law  of 
Indiana.  Story  on  Conflict  of  Laws,  §§  816  to  826 ;  Blad:  v. 
Zacharie,  8  How.,  612. 

VI.  If  Gibson  be  considered  as  not  having  the  entire  legal 
title,  but  as  a  pledgee  to  the  amount  of  his  advances,  he  is 
pro  tanto  to  be  considered  and  protected  as  a  purchaser.  Stoiy 
on  Bailments,  §  297 ;  Story  on  Agency,  §361 ;  lAckbarrow  v. 
Mason,  2  T.  R.,  68 ;  Root  v.  French,  18  Wend.  (N.  Y.),  672 ; 
ffolbrook  V.  Wight,  24  Id.,  169 ;  Hoffman  v.  NobU,  6  Meto. 
(Mass.),  69;  Story  on  Agency,  §  111. 

VIL  The  legal  title  of  the  plaintiff  in  said  produce  is  not 
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BopeTBeded  or  divested  by  the  levy  of  the  attachment  on  the 
property.     Because, — 

1.  The  bank  was  not  a  b(ma  fide  purchaser.  The  attach- 
ment amounted  only  to  an  assignment  in  tnvitum  by  operation 
of  law,  and  for  the  benefit  of  the  creditors  at  large,  as  well  as 
for  the  attaching  creditor.  Indiana  Code,  1848,  pp.  762-775; 
Lempriere  v.  Pmley^  2  T.  R.,  485 ;  1  Atk.,  160 ;  N<xthan  v. 
GHle^^  5  Taunt.,  558;  United  States  v.  Vaughan^  3  Binn.  (Pa.), 
394;  Ingraham  v.    Wheeler^  6  Conn.,  277;  Richer  v.    (7ro««, 

6  N.  H.,  571 ;  Portland  Bank  v.  Stacey^  4  Mass.,  663 ;  Putnam 
V.  Duteh^  8  Mass.,  287 ;  Badlam  v.  Tucker^  1  Pick.  (Mass.), 
389 ;  Gardner  v.  Rowland^  2  Id.,  604  ;  Arnold  v.  Brown,  24  Id., 
95 ;  note  to  Lartfear  v.  Sumner,  17  Mass.,  114. 

2.  If  the  bank  had  been  a  bond  fide  purchaser  of  said  pro- 
duce of  McQueen  &  McKay,  instead  of  being  attaching  cred- 
itors, such  purchase  would  not  divest  the  plaintiff  of  his  title, 
which  is  a  legal  title,  with  a  constructive  possession,  fairly 
acquired  and  unaccompanied  with  any  laches  in  notifying  the 
bailee  thereof,  or  in  reducing  the  same  to  actual  possession, 
according  to  the  course  of  trade;  such  a  legal  title,  being 
prior  in  time,  is  prior  in  right.  See  cases  cited  under  last 
proposition ;  also  Caldwell  v.  Ball,  1  T.  R.,  205 ;  Tuxworth  v. 
Moore,  9  Pick.  (Mass.),  348 ;  Joy  v.  Sear$y  Id.,  4  ;  Turner  v, 
Coolidge,  2  Mete.  (Mass.),  351;  3  Mason,  114;  Meeker  v. 
WiUon,  1  Gall.,  422 ;  Phillemore  v.  Barry,  1  Campb.,  568. 

The  cases  do  not  turn  on  the  question  of  notice  to  an 
attaching  creditor,  but  whether  there  has  been  such  a  delay  in 
takine  actual  possession  as  to  furnish  evidence  of  fraud. 

8.  If  the  attachment  had  the  character  of  a  purchase,  it 
would  not  be  bond  fide  and  without  notice,  within  the  reason 
of  the  rule,  because  McQueen  &  McKay  were  out  of  posses- 
sion, actual  or  constructive,  which  put  the  purchaser  r«oQc 
upon  inquiry,  *and  amounted  to  constructive  notice  of  '- 
the  prior  legal  transfer  to  the  plaintiff.     Lueas  v.  Dorrien, 

7  Taunt.,  278 ;  1  GaU.,  422. 

4:  The  bank,  therefore,  under  the  circumstances,  took  only 
the  interest  of  McQueen  &  McKay  then  existing,  and  subject 
to  all  equitable,  as  well  as  legal,  interests  then  outstanding 
against  it. 

VIII.  The  only  interest  of  McQueen  &  McKay  was  the 
equitable  beneficial  interest  in  the  residue  of  the  proceeds  of 
the  produce  when  sold  by  the  plaintiff  on  the  consignment  to 
him,  after  satisfying  thereout  his  advances  and  charges  on 
sales,  which  alone  was  attachable,  and  which  did  not  warrant 
the  officer  in  taking  the  property.  Story  on  Bailments,  §  358, 
and  cases  cited;    Badlam  v.   Tucker,  1   Pick.  (Mass.),  899; 
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Indiana  Code,  §  888,  p.  744,  and  §  89,  p.  770;  JBvmu  ▼•  iW- 
lingtofiy  5  Blackf.  (Ind.),  820. 

IX.  The  rights  of  the  plaintiff  are  not  weakened  by  his 
having  purchased  the  property  out  of  the  state  of  Indiana,  to 
be  sent  and  sold  in  New  York,  according  to  the  coarse  of 
trade.  Blake  v.  WiUiams,  6  Pick.  (Mass.),  807-814 ;  Black 
v.  Zacharie^  8  How.,  514. 

X.  If  there  had  been  any  danger  that  the  plaintiff  would 
have  absconded  with  the  property,  to  the  injury  of  the  equi< 
table  lien  of  the  bank  and  other  creditors,  acquired  by  the 
attachment,  (which  is  not  shown  or  pretended^)  their  remedy 
would  then  have  been  in  equity  only. 

XI.  The  warehouse  receipt  accompanying  the  transfer  to 
Gibson  was  equivalent,  under  the  usage  of  trade,  to  a  bill  of 
lading,  and  its  transfer  divested  all  outstanding  title  unknown 
to  Gibson,  whether  legal  or  equitable.     Because, — 

1.  Such  instruments  are  assignable.  Indiana  Code,  p.  576 ; 
Laws  of  New  York  of  1880,  p.  208,  §  5 ;  2  Rev.  Stat.,  p.  60. 

2.  The  case  states  that  it  was  usual  and  customary  to  make 
advances  on  the  assignment  of  proper  evidences  of  title. 
Noble  V.  Kennaway^  1  Doug.,  512;  2hringer  v.  Samuda^ 
7  Taunt.,  265;  Lueoi  v.  Darrien,  Id.,  288;  Barton  v.  Bad- 
dington^  1  Car.  &  P.,  207 ;  Key^er  v.  jSmm,  Oow.,  58. 

The  argument  filed  on  behalf  of  the  defendant  in  error  was 
an  elaborate  support  of  the  following  points : — 

1.  If  Gibson  s  claim  be  in  the  nature  of  a  lien,  he  cannot 
recover,  unless  he,  or  his  agent  for  the  purpose  expressly 
authorized,  had  the  actual  possession  of  the  pork  and  flour 
before  the  attachment  was  levied.  Under  the  circumstances 
of  this  case,  a  constructive  possession  cannot  be  conferred,  for 
*8961  ^^  following  reasons : — 1.  Because  the  bills  of  parcels, 
^  &c.,  in  this  cause,  do  *not  amount  to  warehouse  receipts ; 
for  instance,  the  memorandum  of  Hauna,  Hamilton  &  Co.  is 
a  mere  receipted  bill  of  parcels,  and  a  guarantee  of  the  inspec- 
tion of  the  pork  at  Toledo ;  it  does  not  even  acknowledge  the 
pork  to  be  in  store.  Should  the  pork  and  flour  not  pass 
inspection,  McQueen  &  McKay  would  not  be  bound  to  accept 
them.  The  bills  of  parcels,  with  their  indorsements,  &c., 
amount  to  nothing  more  than  mere  orders  to  deliver  the  pork 
and  flour  to  Gibson ;  and  until  the  Nicholses,  and  Hanna, 
Hamilton  &  Co.,  were  presented  with  such  orders,  and  they 
had  accepted  the  same,  and  assented  to  hold  the  pork  and 
flour  for  Gibson,  as  his  agents,  his  lien  could  not  attach  ;  and 
the  attachment  having  been  sued  out,  and  levied  on  the  pork 
and  flour  in  question  before  they  received  orders  in  favor  of 
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Gibson,  the  attaching  lien  of  the  State  Bank  mttet  prevaU. 
2.  Although  the  memorandum  may  be  cohsidered  as  ware- 
house receipts,  yet,  there  being  no  legislative  enactment  or 
usage  in  New  York  making  the  transfer  and  delivery  thelreof 
to  confer  a  constructive  possession  of  the  pork  and  flour,  their 
transfer  and  delivery  to  Gibson  cannot  have  that  effect. 
8.  Although,  by  the  laws  of  New  York,  these  memoranda 
might  confer  a  constructive  possession  on  Gibson,  yet,  as  the 
pork  and  flour  were,  at  the  time  of  the  delivery  of  those 
memoranda  to  Gibson,  at  Fort  Wayne,  in  Indiana,  the  transac- 
tion must  be  governed  by  the  laws  of  Indiana.  In  Indiana 
we  have  no  law,  or  usage,  giving  such  force  to  warehouse 
receipts. 

2.  Although  Gibson  should  be  regarded  as  an  absolute  pur- 
chaser, yet,  as  the  attachment  was  levied  upon  the  pork  and 
flour  before  he  or  any  agent  of  his  had  actual  possession  of 
them,  Gibson  oannot  recover.  A  fortiori  if  Gibson's  claim  be 
only  a  lien. 

8.  If  the  pork  and  floor  be  regarded  as  a  security  to  Gibson, 
for  the  repayment  of  the  advance,  nevertheless,  as  neither 
GKbson  nor  any  agent  of  his  had  the  actual  possession  of  the 
pork  and  flour  before  they  were  attached,  nor  had  the  instru- 
ments by  which  his  lien  on  the  pork  and  flour  was  created 
been  recorded  in  Allen  county,  Indiana,  (the  place  where  the 
pork  and  flour  were,)  within  ten  days,  according  to  the  Rev. 
Stat,  of  Indiana,  1848,  p.  590,  §  10,  such  assignment  to  Gibson 
is  void  as  to  the  State  Bank. 

4.  Whether  Gibson's  right  be  regarded  as  a  lien  on,  or  a 
purchase  of,  the  pork  and  flour,  stUl,  as  neither  GKbson  nor 
any  agent  of  his,  had  the  actual  possession  thereof,  before  the 
attachment  was  levied,  Gibson  cannot  recover. 

5.  If  Gibson  be  regarded  a  ^^  deemed  pro  tanto  purchaser," 
McQueen  &  McKay  must  be  regarded  as  owners  of  the  rm^qn 
residue.  *This  condition  of  things  necessarily  makes  ^ 
Gibson  and  McQueen  &  McKay  tenants  in  common  of  the 
pork  and  flour.  If  this  be  true,  (which  we  regard  as  unques- 
tionable, if  Gibson  be  a  ^^pro  tanto  purchaser,")  the  interest 
of  McQueen  &  McKay  in  the  pork  and  flour  is  attachable,  and 
the  officer  attaching  can,  by  virtue  of  the  attachment,  take  the 
whole  of  the  pork  and  flour,  even  out  of  the  actual  possession 
of  Gibson,  and  deliver  it  over  to  the  purchaser,  and  Gibson 
oannot  replevy  them  from  the  officer  or  the  purchaser  under 
the  attachment. 

6.  If  Gribson's  right  be  only  a  lien,  although  such  lien  may 
have  attached  on  the  pork  and  flour  before  the  attachment  of 
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the  State  Bank  was  levied  thereon,  nevertheless  the  iDteresI 
of  McQueen  &  McKay  therein  is  attachable. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the 
court. 

This  case  is  one  of  much  interest,  and  has  been  very  fully 
argued.  There  is,  however,  but  a  single  question  in  it,  and 
that  is,  whether  the  property  in  dispute  was  transferred  to  the 
plaintiff  in  error,  and  vested  in  him,  by  the  indorsement  and 
delivery  of  the  warehouse  documents  in  the  manner  stated  in 
the  record. 

The  fact  that  McQueen  &  McKay  by  fraudulent  means 
obtained  the  money  from  the  bank,  with  which  they  purchased 
the  pork  and  flour,  is  not  material  in  the  decision  of  this  ques- 
tion. The  bank  in  these  proceedings  does  not  claim  the  prop- 
erty as  its  own,  ui)on  the  ground  that  it  was  purchased  with 
money  fraudulently  obtained  from  it.  If  it  had  intended  to 
assert  its  title  as  owner,  it  should  have  proceeded  by  some 
appropriate  action  to  recover  the  property  itself,  or  the  value 
of  it  in  damages.  But  the  bank  presents  itself  in  the  charac- 
ter of  a  creditor,  seeking  to  collect  its  debt  by  an  attachment 
agfainst  the  property  of  its  debtor.  And  the  claims  of  both 
parties,  plaintiff  and  defendant,  rest  upon  the  admission  that 
the  pork  and  flour  were  the  property  of  McQueen  and  McKay, 
and  had  been  left  by  them  in  the  custody  of  the  warehouse- 
men as  their  bailees. 

We  are  not,  therefore,  called  upon  to  decide  whether  the 
owner  of  money  fraudulently  obtained  from  him  can  follow 
the  proceeds  in  the  hands  of  a  hiyna  fde  purchaser  without 
notice,  and  in  the  usual  course  of  trade.  As  this  question  is 
not  in  the  case,  we  forbear  to  examine  it,  although  it  was  dis- 
cussed in  the  argument  at  the  bar.  We  must  not,  however, 
be  understood  as  intimating  that,  if  this  point  had  arisen,  the 
judgment  of  the  court  would  have  been  different  from  that 
which  we  are  about  to  give. 

*3981  *  ^^^  ^^^^  ^^  ^^  comes  before  us  in  substance  is  this : 
^  The  pork  and  flour  were  purchased  by  McQueen  & 
McKay,  at  Fort  Wayne,  in  the  state  of  Indiana,  on  the  4th  of 
April,  1844.  The  articles  were  in  the  warehouses  of  the 
respective  vendors  at  the  time  of  sale,  and  the  purchasers  took 
from  each  of  them  a  written  memorandum  of  the  sale,  with  a 
receipt  for  the  money,  and  an  engagement  to  deliver  them  on 
board  of  canal-boats  soon  after  the  opening  of  canal  naviga- 
tion. There  was  also  a  written  guarantee  from  the  respective 
vendors,  that  the  articles  sold  should  pass  inspection.  By  the 
order  of  McQueen  &  McKay  they  were  to  be  sent  by  canal 
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boats  to  Ludlow  &  Babcock,  their  agents  at  Toledo,  in  the 
state  of  Ohio,  to  be  held  by  them  until  they  received  orders 
from  McQueen  &  McKay. 

The  documents  executed  by  the  warehousemen,  herein 
before  mentioned,  transferred  the  property  and  the  possession 
of  the  pork  and  flour  to  McQueen  &  McKay,  and  the  vendors 
from  that  time  held  it  for  them,  and  as  their  bailees. 

Being  thus  in  possession,  McQueen  &  McKay  afterwards,  on 
the  17th  of  April,  in  the  city  of  New  York,  in  consideration  of 
the  advance  of  money  mentioned  in  the  statement  of  the  case, 
delivered  to  Gibson,  the  plaintiff  in  error,  the  evidences  of  title 
which  they  had  received  from  the  vendors,  indorsing  thereon 
an  order  upon  them  to  deliver  the  property  to  Gibson.  They 
at  the  same  time  delivered  to  Gibson  a  letter  to  Ludlow  & 
Babcock,  their  agents  at  Toledo,  stating  that  they  had  received 
an  advance  from  Gibson  upon  this  property,  and  directing  them 
to  deliver  it  to  him,  and  to  comply  with  his  orders. 

Gibson  was  a  commission  merchant  residing  in  New  York, 
and  it  is  admitted  that  this  transaction  with  McQueen  & 
McKay  was  in  the  usual  course  of  his  business.  On  the  27th 
of  April,  ten  days  after  this  transfer,  the  property  was  seized 
by  the  defendant  in  error,  as  sheriff,  under  an  attachment  issued 
on  the  same  day  at  the  suit  of  the  bank,  to  obtain  satisfaction 
for  the  debt  due  to  it  from  McQueen  &  McKay.  At  the  time 
of  the  attachment,  the  pork  and  flour  still  remained  in  the  ware- 
houses at  Fort  Wayne,  and  neither  the  warehousemen  nor  tho 
attaching  creditor  had  notice  of  the  transfer  to  Gibson.  The 
agent  despatched  by  him  arrived  two  days  afterwards,  and 
claimed  the  property.  The  sheriff  refused  to  deliver  it  up,  and 
this  action  of  replevin  was  thereupon  brought  to  recover  it. 

In  examining  the  question  between  these  parties,  it  is 
proper  to  say,  that,  if  the  fact  had  not  been  admitted  that  the 
dealing  between  McQueen  &  McKay  and  the  plaintiff  was  in 
the  usual  course  of  trade,  the  court  would  yet  have  felt  itself 
bound  to  take  judicial  notice  of  it.  Apart  from  the  r«MQ 
fraud  imputed  to  *McQueen  &  McKay,  of  which  Gibson  '• 
had  no  knowledge,  the  statement  of  facts  in  this  case  describes 
the  usual  course  of  the  great  inland  commerce  by  which  the 
larger  part  of  the  agricultural  productions  of  the  valley  of  the 
Mississippi  find  their  way  to  a  market.  It  has  existed  long 
enough  to  assume  a  regular  form  of  dealing,  and  it  embraces 
such  a  wide  extent  of  territory,  and  is  of  such  general  impor- 
tance, that  its  ordinary  course  and  usages  are  now  publicly 
known  and  understood ;  and  it  is  the  duty  of  the  court  to 
reoognize  them,  as  it  judicially  recognizes  the  general  and 
usages  of  trade  on  the  ocean.     For  if,  by  any  do 
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cision  of  this  court,  doubt  should  be  thrown  upon  the  validity 
and  safety  of  a  contract  fairly  made  according  to  the  usages 
of  this  trade,  and  in  the  ordinary  course  and  forms  of  business, 
the  want  of  confidence  would  seriously  embarrass  its  opera- 
tions, to  the  injury  of  all  connected  with  it,  and  would  certainly 
be  not  less  injurious  to  the  agriculturist  and  producer  than  to 
the  merchant  and  trader. 

The  transaction,  therefore,  being  in  the  usual  course  of  trade, 
and  free  from  all  suspicion  of  bad  faith  on  the  part  of  the 
plaintiff,  the  question  to  be  decided  is,  what  was  the  legal  effect 
of  the  indorsement  and  delivery  of  the  warehouse  documents, 
in  consideration  of  the  advance  of  money  he  then  made  to 
McQueen  &  McKay  ?  In  the  opinion  of  the  court,  it  trans- 
ferred to  him  the  legal  title  and  constructive  possession  of  the 
property ;  and  the  warehousemen  from  the  time  of  this  trans- 
fer became  his  bailees,  and  held  the  pork  and  flour  for  him. 
The  delivery  of  the  evidences  of  title  and  the  orders  indorsed 
upon  them  was  equivalent,  in  the  then  situation  of  the  prop- 
erty, to  the  delivery  of  the  property  itself. 

This  mode  of  transfer  and  delivery  has  been  sanctioned  in 
analogous  cases  by  the  courts  of  justice  in  England  and  this 
country,  and  is  absolutely  necessary  for  the  purposes  of  com- 
merce. A  ship  at  sea  may  be  transferred  to  a  purchaser  by 
the  delivery  of  a  bill  of  sale.  So  also  as  to  the  cargo,  by  the 
indorsement  and  delivery  of  the  bill  of  lading.  It  is  hardly 
necessary  to  refer  to  adjudged  cases  to  prove  a  doctrine  so 
familiar  in  the  courts.  But  the  subject  came  before  this  court 
in  the  case  of  G<mard  v.  The  AUawUc  Insuranee  Oo.^  in  1  Pet., 
445,  where  this  symbolical  delivery  was  fully  considered  and 
sustained.  The  same  principle  was  decided  in  the  case  of 
Brawn  v.  Seatheote^  1  Atk.,  160 ;  Cfreaves  v.  Hepke^  2  Bam. 
&  Aid.,  181 ;  Atkinson  v.  Moling,  2  T.  R.,  465 ;  Wilkes  and 
Fontaine  v.  Ferris,  6  Johns.  (N.  Y.),  885 ;  Pleasants  v.  Pendle- 
ton, 6  Rand.  (Va.),  478 ;  Ingraham  v.  WheeUr,  6  Wend.  (N.  Y.), 
«^nni  ^"^"^ »  Richer  v.  Cross,  5  N.  H.,  571 ;  Gardner  v.  Houh 
*^"J  land,  2  Pick.  (Mass.),  599;  *2  Kent  Com.,  499;  Story 
on  Sales,  §  811.  The  rule  is  not  confined  to  the  usages  of 
any  particular  commerce,  but  applies  to  every  case  where  the 
thing  sold  is,  from  its  character  or  situation  at  the  time,  incar 
pable  of  actual  delivery.  The  contract  between  the  plaintiff 
and  McQueen  &  McKay  having  been  made  in  New  York,  the 
articles  in  the  warehouses  at  Fort  Wayne  were  incapable  of 
actual  delivery;  consequently,  the  delivery  of  the  evidences  of 
title,  with  the  order  to  the  bailees  indorsed  on  them,  passed 
the  title  and  possession  to  the  plaintiff. 

It  is  true  there  is  no  formal  assignment  indorsed  on  the 
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warehouse  document.  But  the  technioal  rules  of  oommon 
law  conyejanceB  and  transfers  of  property  had  never  been 
applied  to  mercantile  contracts  made  in  the  usual  course  and 
forms  of  business.  The  indorsement  of  the  delivery  order 
upon  these  evidences  of  his  title,  like  the  indorsement  upon  a 
bill  of  lading,  sufficiently  manifests  the  intention  of  the 
parties  that  the  title  and  possession  should  pass  to  Gibson. 
And  when  that  intention  is  evident  from  the  languajpfe  of  the 
written  instruments  and  the  nature  and  character  of  the  con- 
tract, it  is  the  duty  of  the  court  to  carry  it  into  execution 
without  embarrassing  it  with  needless  formalities.  A  con- 
trary rule  would  most  commonly  defeat  the  object  which  both 
parties  designed  to  accomplish,  and  believed  they  had  accom- 
plished, by  the  instruments  they  executed. 

Nor,  as  respects  the  legal  title,  can  there  be  any  distinction 
between  the  advance  made  by  Gibson,  and  the  case  of  an 
actual  purchaser.  To  the  extent  of  his  advances  he  is  a  pur- 
chaser, and  the  legal  title  was  conveyed  to  him  to  protect  his 
advances.  It  is  not  like  the  lien  of  a  factor,  who  makes 
advances  for  his  principal  upon  goods  in  his  possession.  But 
even  in  that  case  the  property  cannot  be  withdrawn  from  his 
hands  until  his  advances  are  repaid.  But  in  the  case  before 
us,  the  title  of  Gibson  is  not  a  mere  lien.  The  legal  title,  the 
right  of  property,  passed  to  him,  and  McQueen  &  McKay 
retained  nothing  but  an  equitable  interest  in  the  surplus,  if 
any  remained  after  satisfying  the  claims  of  Gibson.  The  case 
of  Canard  v.  The  Atlantic  Insurance  Company^  before  referred 
to,  was  the  case  of  a  loan  of  money  upon  a  respondentia  bond 
upon  a  oaigo  at  sea,  secured  by  an  assignment  on  the  bill  of 
lading,  and  in  that  case  the  court  said, — ^^It  is  true  that,  in 
discussions  in  a  court  of  equity,  a  mortgage  is  sometimes  called 
a  lien  for  a  debt.  And  so  it  certainly  is,  and  something  more ; 
it  is  a  transfer  of  the  property  itself  as  security  for  the  debt. 
This  must  be  admitted  to  be  true  at  law,  and  it  is  equally 
true  in  equity,  for  in  this  respect  equity  follows  the  law. 
1  Pet.,  441. 

*The  guarantee  that  the  articles  should  pass  inspeo-  r«4oi 
tion  does  not  affect  the  character  of  the  transaction,  ^ 
nor  convert  it  into  an  executoiy  contract.  It  is  nothing  more 
than  the  usual  warranty  of  the  soundness  and  quality  of  the 
thing  sold,  which  is  taken  by  the  purchaser  in  every  sale  of 
personal  property  when  he  does  not  choose  to  take  the  risk 
upon  himself. 

It  appears  that  the  attachment  was  laid  before  the  ware- 
housemen received  notice  of  the  transfer  to  Gibson.  Un- 
doubtedly it  was  his  duty  to  use  reasonable  diligence  in  giv- 
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ing  notice  both  to  them  and  the  agent  at  Toledo.  And  n^li« 
gence  in  this  respect  on  his  part  would  be  regarded  as  evi- 
dence of  fraud,  and  might  moreover  put  in  jeopardy  his  right 
of  property,  if  it  passed  into  the  hands  of  a  band  fide  purchaser 
without  notice,  and  in  the  usual  course  of  trade.  But  in  this 
case  there  has  been  no  unreasonable  delay.  The  notice  was 
promptly  given,  and  the  receipt  of  it  by  the  bailees  was  not 
necessary  to  complete  his  title.  As  between  him  and  the 
creditors  of  McQueen  &  McKay,  the  property  and  possession 
vested  in  him  at  the  time  of  the  transfer  and  delivery  of  the 
documents.  The  cases  before  referred  to  establish  this 
principle. 

Neither  is  the  equitable  interest  of  McQueen  &  McKay  in 
the  surplus  (if  any  remain)  material  to  the  decision.  This 
equitable  interest  is  no  doubt  liable  to  attachment  by  the  laws 
of  Indiana.  But  that  liability  will  not  authorize  the  attach- 
ing creditor  to  take  the  property  out  of  the  hands  of  the  legal 
owner,  before  his  claims  upon  it  are  discharged.  The  equity 
of  redemption  upon  a  mortgage  of  real  property  is  liable  to 
attachment.  But  it  will  scarcely  be  contended,  that  the 
attaching  creditor,  or  a  purchaser  under  the  attachment,  or 
the  officer  levying  it,  could  maintain  ^n  ejectment  against  a 
mortgagee  in  possession,  or  in  any  other  way  interfere  with 
his  possession,  when  holding  it  as  security  for  money  due 
him.  The  same  rule  applies  to  a  mortgagee  of  personal 
property  holding  the  legal  title  and  possession  to  secure  his 
advances. 

Upon  the  whole,  therefore,  we  think  there  is  error  in  the 
judgment  of  the  Circuit  Court,  and  that  it  must  be  reversed. 

Order* 

This  oause  oame  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of   the  said  Circuit  Court  in  this 

*4021  ^^^^  ^®«  ^^^  ^^®  same  is  hereby,  reversed,  with  costs, 
-'  and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  Circuit  Court,  for  further  proceedings  to  be  had 
therein  in  conformity  to  the  opinion  of  this  court. 
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John  Wbst,  Appellant,  v.  Joseph  Smith   and  Ellbh, 

HIS  Wife. 

Where  a  bill  was  filed  in  the  Oircoit  Court  of  the  United  States  for  the  Connty 
of  Alexandria,  by  a  l^tee,  against  the  executor  and  residuary  devisee, 
prayins  for  the  sale  of  the  real  estate  in  order  to  pay  legacies,  the  personal 
estate  being  exhausted,  it  was  not  necessary  to  make  a  special  devisee  of 
land  in  Y imnia  who  resided  in  Yirainia,  a  party  defendant. 

The  Orphans'^Court  had  power  to  aUow  a  cominisdon  to  the  executor  for 
paying  over  a  specific  legacy,  and  a  right  to  extend  this  commission  to  ten 
percent. 

Under  the  laws  of  Virginia,  the  executor  had  a  right  to  refrain  from  pleadins 
the  statute  of  limitations  when  sued,  and  to  pay  a  judgment  thus  obtained 
against  him.    The  judgment,  at  all  events,  must  stand  ffood  until  reversed. 

Where  the  executor  paid  legacies  to  persons  who  had  occupied  property,  which, 
it  was  lUleged,  belonged  to  the  deceased,  and  the  occupiers  elidmea  to  hold 
it  in  consequence  of  an  uninterrupted  possession  of  twenty  years,  the  jus- 
tice of  thefr  claim  could  not  be  tried  in  a  collateral  manner,  by  objecting  to 
tlds  item  of  the  executor's  account,  on  the  ground  that  he  should  have  set 
up  the  claim  for  rent  in  set-off  to  the  legacy. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia  and  County  of  Alexandria, 
sitting  as  a  court  of  equity. 

It  was  a  bill  filed  in  the  Circuit  Court  by  Ellen  Smith,  then 
Ellen  Mandeville,  one  of  the  legatees  of  Joseph  Mandeville, 
deceased,  whose  will  was  before  this  court  for  construction  at 
January  term,  1844.  The  case  is  reported  in  2  Howard,  560. 
It  will  be  seen  by  reference  to  that  case,  that  John  West 
became  a  party  to  the  proceedings,  upon  the  ground  of  being 
the  residuary  legatee,  and,  as  the  court  then  held,  residuary 
devisee  also. 

Ellen  Mandeville,  who  intermarried  with  Joseph  Smith 
pendinjz  the  suit,  was  a  legatee  under  that  will  for  98,000. 
One  of  the  clauses  of  the  will  was  this.     ^^  If  my  personal 

Eroperty  should  not  cover  the  entire  amount  of  legacies  I 
ave  or  may  give,  my  executors  will  dispose  of  so  much  of 
my  real  estate  as  will  fully  pay  them." 
Mandeville,  the  testator,  died  in  July,  1887. 
In  May,  1889,  Ellen  Mandeville  filed  her  bill  in  the  Circuit 
Court,  (to  which  suit  her  husband.  Smith,  afterwards  became 
a  party,)  charging  the  making  and  publication  of  the  will,  the 
bequest  to  herself  and  others  of  certain  legacies,  which  in 
deniult  of  personal  assets  were  chargeable    upon    the  real 
estate,  the  death  of  the  testator,  and  the  deficiency  of  personal 
assets;  *and  praying  a  sale  of  lands  for  the  satisfao-  r^AQft 
tion  of  her  legacy.  To  this  bill,  all  the  other  pecuniary  L 
Iwatees,  the  residuary  devisee,  West,  and  the  executor  uf 
Mandeville,  were  made  defendants. 
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It  is  not  necessary  to  trace  the  progress  of  the  suit  through 
its  successive  stages.  It  was  at  last  referred  to  a  master  in 
chancery,  who  reported  sundry  matters  of  account,  to  some  of 
which  exceptions  were  taken  by  the  defendant,  West.  The 
court,  however,  overruled  these  exceptions,  and  proceeded  to 
decree  a  sale  of  so  much  of  the  real  estate  as  might  be  neces- 
sary to  pay  the  legacies.  From  this  decree  West  appealed, 
and  the  case  now  came  before  this  court  upon  the  exceptions 
to  the  master's  report.  Only  four  of  these  exceptions  were 
insisted  on  in  the  argument,  viz.,  the  second,  third,  seventh, 
and  eighth. 

They  were  as  follows.  The  first  exception  is  inserted  for 
the  purpose  of  explaining  the  second; 

1.  For  that  said  commissioner  has  improperly  allowed  Wil- 
liam C.  Gardner,  deceased,  a  credit  in  his  account  as  executor 
of  Joseph  Mandeville,  deceased,  the  sum  of  eisht  hundred 
and  forty-two  dollars  and  ninety  cents,  as  having  oeen  paid  to 
Sarah  A.  Hill,  ^^  a  specific  legacy  of  slaves,  furniture,  &c.,  as 
appraised,"  which  said  property  was  properly  subject,  at  the 
time  of  its  delivery  to  the  said  legatee,  Sarah  A.  Hill,  to  the 
payment  of  the  debt  of  Joseph  Mandeville,  deceased. 

2.  For  that  the  said  commissioner  has  improperly  allowed 
the  said  William  C.  Gardner,  deceased,  as  a  credit  in  his  said 
executorial  account  on  the  estate  of  Joseph  Mandeville,  de- 
ceased, the  sum  of  eiffhty-four  dollars  and  twenty-nine  cents, 
as  a  commission  on  the  said  $842.90,  mentioned  in  the  first 
forcTOing  exception,  which  said  sum  was  not  so  due  to  said 
Gardner. 

8.  For  that  the  said  commissioner  has  improperlv  allowed 
the  said  Ghirdner,  as  a  credit  in  his  said  executorial  account, 
the  sum  of  three  hundred  and  sixteen  dollars  and  thirty-seven 
cents,  and  a  further  credit  in  said  account  of  nine  hundred 
and  twenty  dollars  and  twenty-six  cents  (920.26),  as  having 
been  paid  by  said  Gardner  on  account  of  a  judgment  in  favor 
of  Samuel  Bartle,  against  said  Gardner,  as  executor  of  Joseph 
Mandeville,  deceased,  the  items  or  most  of  them  forming  the 
account  of  said  Bartle  against  said  Mandeville's  estate,  on 
which  said  judgment  is  predicated,  being  unsustained  by  legal 
proof,  and  barred  by  the  statute  of  limitations. 

7.  For  that  the  said  commissioner  has  improperly  reported 
the  sum  of  fifteen  hundred  dollars,  with  the  several  sums  of 
two  hundred  and  twenty-five  dollars  and  four  hundred  and 
*4041  ^^^  dollars  interest  thereon,  after  allowing  a  credit  of 
-■  one  hundred  *and  fifty  dollars,  as  a  leeaoy  due  to  Mary 
Mandeville,  under  the  will  of  Joseph  ManaevUle,  deceased ; 
*.  -M  Igjc,  Wing  .„bi.c.  .0  .  feWr  c^dit  ^  .-o  h«a- 
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dred  and  twenty-fiye  dollars,  for  the  use  and  occupation  of  a 
portion  of  the  real  estate  of  Joseph  Mandeville  deceased. 

8.  For  that  the  said  commissioner  has  improperly  reported 
the  sum  of  fifteen  hundred  dollars,  with  seven  hundred  and 
thirty-five  dollars,  the  interest  due  thereon,  as  a  legacy  to 
Julia  Mandeville,  under  the  will  of  Joseph  Mandeville, 
deceased,  when  the  same  should  have  been  credited  with  the 
sum  of  two  hundred  and  twenty-five  dollars  for  the  use  and 
occupation  of  a  portion  of  the  real  estate  of  Joseph  Mande- 
ville, deceased. 

The  cause  was  argued  by  Mr.  Janeiy  for  the  appellant,  and 
Mr.  Neale  and  Mr.  l>ams^  for  the  appellees. 

Mr.  Jones  submitted  a  preliminary  objection  of  a  defect  of 

Sarties,  because  of  the  nonjoinder  as  a  defendant  of  James 
fandeville,  a  nephew  of  the  testator,  and  a  specific  devisee 
of  ten  thousand  acres  of  land  upon  the  head-waters  of  Guyan- 
dotte  River,  in  Virginia. 

He  then  proceeded  to  argue,  in  support  of  the  second  excep- 
tion, that  no  commission  was  allowable  on  the  specific  legacy, 
in  addition  to  the  general  commissions  incident  to  the  adminis- 
tration of  the  assets. 

Of  the  third,  that  the  executor  suffered  judgment  at  the  suit 
of  Bartle,  in  consequence  of  his  improper  and  illegal  conces- 
sions, and  of  evident  negligence,  amounting  to  a  devastavit. 

Of  the  seventh  and  eighth,  we  maintain, — ^Ist.  That  the 
evidence  clearly  entitled  the  exceptant  to  the  set-ofiFs  claimed 
in  these  exceptions.    2d.  That  the  pretence  set  up,  of  long 

Sossession  under  a  parol  gift,  was  wholly  unsupported  by  evi- 
ence, — indeed  disproved, — and  was  moreover  barred  by 
estoppel,  the  parties  claiming  both  under  and  against  the  will. 
And  further  maintained,  that  the  court  erred  in  proceedinfip 
to  the  final  decree,  whilst  the  claims  of  the  two  creditors  and 
the  two  legatees  named  in  these  exceptions  remained  sub 
judiee. 

Lastly,  that  the  court  had  no  jurisdiction  to  decree  satisfiEM)- 
tioQ  of  the  creditors  out  of  the  real  estate. 

Mr.  Neah^  for  defendants  in  error. 

2d  Exception.  If  this  exception  is  made  as  a  legal  and 
valid  objection,  it  is  thought  that  such  is  not  the  law ;  on  the 
contrary,  the  allowance  is  ful\y  authorized  by  law.  No  doubt 
the  commissioner  was  guided  by  the  allowance  made  the 
executor  of  Mandeville  by  the  Orphans'  Court  of  r^^nc 
Alexandria    county,   in    *which    the    accounts   were  ^ 
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settled ;  and  that  court  had  full  power  and  authority,  under  < 

the  testamentary  system  of  Maryland,  to  make  the  allowanoe, 
it  being  a  matter  within  the  admitted  discretion  of  the  court ; 
and  being  in  its  discretion,  not  even  an  appeal,  much  less  this 
exception,  is  sustainable.  2  Laws  of  Maryland,  482;  Dorsey's 
Testamentary  Law  of  Maryland,  17;  1  Pet.,  565;  5  Id.,  224. 

The  exception,  if  sustained,  might,  by  a  future  proceeding 
on  the  part  of  the  appellant  against  the  executor's  legal  rep- 
resentative, tend  to  defeat,  at  least  in  part,  the  commission 
allowed  Mandeville's  executor  by  the  Orphans'  Court  afore- 
said, and  which  could  only  have  been  done,  in  the  first 
instance,  by  an  appeal,  alleging  and  proving  fraud  in  its  pro- 
curement. It  would,  thereiore,  seem  to  be  an  attempt  to  do 
that  indirectly,  which  could  not  have  been  done  directly  and 
lawfully. 

8d  Exception.  This  exception  is  clearly  untenable  for  the 
following  reasons ;  that  is  to  say,  because  the  judgments  of 
every  court  of  competent  jurisdiction,  if  fairly  obtained,  are 
conclusive  upon  the  parties,  until  reversed  by  writ  of  error  or 
supersedeas ;  nor  can  a  court  of  equity  look  into  them,  unless 
fraud,  mistake,  accident,  or  surprise  in  their  procurement  be 
alleged  and  proved;  in  such  a  case,  it  is  admitted  that 
chancery  has  jurisdiction.  But  no  such  allegations  are  to  be 
found  in  the  record  of  this  cause,  and  for  want  thereof,  this 
honorable  court,  sitting  as  an  appellate  chancery  court,  will 
not,  it  is  imagined,  disturb  the  allowance.  The  appellant  was 
made  a  party  defendant  on  the  8th  of  June,  1842,  and  although 
Commissioner  Eaches  made  his  report  on  the  81st  of  May, 
1889,  the  appellant  never  filed  exceptions  thereto  until  the  8d 
of  October,  1846,  long  after  the  death  of  Mandeville's  execu- 
tor; and  having  so  long  failed  to  do  so,  it  is  submitted 
whether  the  court  will  now  entertain  the  same.  2  Robinson's 
Pr.,  214,  388 ;  8  How.,  691 ;  and  the  same  remarks  apply  to 
Commissioner  Green's  report. 

(^Mr.  NeaU  then  went  into  an  argument  that  the  statute  of 
limitations  did  not  apply.) 

7th  and  8th  Exceptions.  The  claim  set  up  by  the  appellant 
for  use  and  occupation  is  strictly  legal,  and  as  a  general  prin- 
ciple can  only  be  enforced  in  a  court  of  law.  Such  claim 
must  be  founded  on  the  privity  of  contract,  either  express  or 
implied,  and  neither  the  one  nor  the  other  can  arise  without 
the  previous  relation  of  landlord  and  tenant.     1  How.,  168. 

No  such  relation  is  pretended  in  this  case ;  none  such  evei 
*4061  ^^^^^^ '  ^^®  parties,  on  the  contrary,  are  now  contending  ^ 

J  before  *the  court  below,  in  a  suit  at  law,  about  their 
legal  rights  to  the  lot  of  land  in  question,  and  to  the  rent  of 
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which  lot  the  appellant  in  this  chancery  suit  claims  to  be 
entitled.  It  would  therefore  appear  to  be  a  fit  subject  for  an 
action  at  law,  and  not  a  bill  in  equity,  for  the  right  of  property 
in  this  case  is  a  question  which  involves  matters  of  fact  as 
well  as  of  law,  and  should  be  adjudicated  in  a  court  of  law, 
where  the  appellant  has  adequate  remedy ;  and  having  such 
remedy,  a  court  of  equity  is  not  the  proper  forum.  1  Laws 
U.  S.,  old  edition,  p.  59,  |  16. 

The  evidence  in  the  record  is,  that  the  Misses  Mandeville 
entered  on  the  premises  in  dispute,  under  a  gift  from  their 
uncle,  the  late  Mr.  Mandeville,  and  that  they  held,  used,  and 
occupied  it  for  more  than  twenty  years  prior  to  their  said 
uncle's  death,  and  that,  too,  ^vith  his  personal  knowledge  and 
consent,  and  that  they  still  hold,  use,  and  occupy  it  as  their 
own  property.  If,  then,  the  Misses  Mandeville  entered  on  the 
premises  under  color  or  claim  of  title,  and  held  possession 
adversely  to  their  uncle  for  so  long  a  period,  with  his  knowl- 
edge, and  without  any  attempt  on  his  part  to  eject  them,  it 
.gives  them  good  right  and  title  under  Virginia  law,  and  is  a 
complete  bar  to  a  possessory  action,  although  it  might  not  be 
against  a  writ  of  right,  founded  on  the  seizin  of  the  appellant's 
devisor  or  testator,  for  in  Virginia  it  has  been  decided  that  a 
devisee,  like  an  heir,  may  maintain  a  writ  of  right. 

Mr.  Dam,  for  the  defendant  in  error,  contended  that  the 
exceptions  were  properly  overruled : — 
As  to  the  first  exception,  because, — 

1.  The  realty  as  well  as  personalty  being  liable,  under  the 
will  and  law,  to  both  debts  and  legacies,  it  is  immaterial  to  the 
residuary  devisee  and  legatee  to  which  object  the  personalty 
is  applied.  Tayloe  v.  TnotMon^  6  Pet.,  867 ;  6  Geo.  II.,  ch.  7 
(1782);  Silk  v.  Prime,  1  Dick.,  884;  1  Bro.  C.  C,  188,  n;  2 
Stat,  at  L.,  108, 104,  §§  1-766,  §  4. 

2.  Had  the  executor  sold  the  specific  legacv  for  payment  of 
debts,  the  legatee  would  have  been  substituted  to  the  creditor's 
rights  against  the  realty ;  it  being  liable  to  the  debts  by  law, 
and  charged  with  the  legacies  by  will,  and  only  the  residue 
given  to  West. 

By  analogy  to  specialty  creditors,  2  Lomax  on  Executors, 
262,  268,  §  7,  268,  264,  §§  14,  16,  16;  Byrd  v.  Byrd,  2 
Brock.,  171. 

Or  where  the  devise  is  of  the  residue  of  personalty  r«^rr 
and  realty,  *Hafnby  v.  RobeHs,  1  Ambl.,  129 ;  2  Smith  L  ^ 
Ch.  Pr.,  282 ;  NorHs  v.  Norris,  1  Dick.,  268 ;  ffeadly  v  Beet 
head.  Coop.,  61. 

Or  when  the  lands  are  charged  with  debts,  Keeling  v.  Brawn, 
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5  Ves.,  8S9 ;  2  Smith  Ch.  Pr.,  282,  288,  (d) ;  EUmd  v.  Eland, 

4  Myl.  A  C,  42 ;  1  Story  Eq.  Jur.,  §§  565,  666 ;  Clifton  v. 
Burt^  1  P.  WmB.,  678,  679,  Cox's  note ;  Hasletpood  v.  Pope^  8 
P.  Wms.,  828 ;  2  Lomax  on  Ex'ra,  254,  §  18. 

8.  The  language  of  the  will  imports  a  debt,  and  this  legacy 
in  satisfaction. 

As  to  the  second  exception,  because  the  commission  is  an 
incident  to  the  legacy,  and  has  been  allowed  by  the  Orphans' 
Court,  and  for  the  reasons  given  on  the  first  exception. 

As  to  the  third  exception,  because, — 

1.  The  exception  does  not  specify  item  by  item  the  part 
objected  to,  nor  the  grounds  of  objection,  and  is  in  the 
alternative.  Harding  v.  Hardey^  11  Wheat.,  108 ;  Wilkes  v. 
Rogers^  6  Johns.  (N.  Y.),  668,  691,  592 ;  Story  v.  Limngston, 
18  Pet.,  859,  866,  866 ;  BuUer  v.  Steele,  reported  in  2  Smith 
Ch.  Pr.,  872. 

2.  If  the  exception  covers  all  the  items,  then,  as  some  are 

S roper,  it  must  be  overruled.  Oreen  v.  Weaver,  1  Sim.,  404 ; 
Cond.  Ch.  R.,  204,  218,  219. 

8.  No  objection  was  made  before  the  master  for  want  of,  or 
to  the  competency  of,  the  proof. 

4.  The  verdict  and  judgment  fix  the  debt  as  due  at  testa- 
tor's death ;  and  the  receipts  on  the  execution  show  its  pay- 
ment. Garret  v.  Macon,  2  Brock.,  213,  214 ;  Strodes  v.  Patton, 
1  Id.,  280, 281 ;  PoweU  v.  Myers,  1  Dev.  &  B.  (N.  C),  Eq.,  602; 
Munford  v.  Overseers  of  Poor,  2  Rand.  (Va.),  818,  81ff; 
Chamberlayne  v.  Temple,  2  Id.,  884,  896,  897. 

6.  There  is  no  bill  of  particulars,  nor  any  part  of  the  record 
showing  the  items  on  which  said  judgment  is  founded. 

6.  The  burden  of  showing  the  items  to  be  barred  rests  on 
the  exceptant,  the  judgment  being  primd  fade  evidence  of  a 
just  debt,  and  he  has  produced  no  proof,  either  of  what  the 
items  were,  or  of  what  proof  was  before  the  jury,  or  that  any 
of  them  were  barred  by  limitation. 

7.  If  he  rely  on  the  report  and  account  incorporated  by  the 
clerk  in  the  record  of  Bartle  v.  MandevilWs  Executor,  it  is  no 
part  of  the  record,  and  so  not  competent  evidence.  Ounning- 
ham  V.  Mitchell,  4  Rand.  (Va.),  189,  190,  192;  Moore  v.  Chap- 
man, 8  Hen.  &  M.  (Va.),  260,  267 ;  Lessor  of  Fisher  v.  Cockerel, 

5  Pet.,  248 ;  Lessor  of  Reed  v.  Marsh,  18  Id.,  158.  It  does  not 
appear  ever  to  have  been  returned  and  filed  in  court,  nor  to 
have  been  confirmed  or  adopted  by  the  court  or  parties.  No 
*4081  j^^^^^^  ^^  entered  on  it.     It  does  not  appear  even 

•I  to  nave  been  *read  before  the  jury.     Nor  that  it  was 
all  or  the  only  evidence  before  them ;  and  in  the  absence  of 
proof  to  the  contrary,  the  verdict  and  judgment  must  be  pre- 
418 


JANUARY   TERM.    1850.  401 

West  V.  Smith  et  al. 

rained  right.  T%omp9<m  v.  Tomlie^  2  Pet.,  165;  QrigntnCM 
LeMse  ▼.  Aftar  et  aZ.,  2  How.,  819,  840 ;  Voorheee  y.  Bank  of 
United  State$,  10  Pet.,  472,  478 ;  WilliarM  v.  United  States,  1 
How.,  290 ;  1  Saund.,  829,  notes  8, 4,  880,  n.  6 ;  2  Id.,  60,  n.  8 ; 
1  Id.,  884,  n.  9 ;  2  Lomax  on  Exec,  428,  429,  $  88. 

8.  If  the  report  is  to  be  considered,  then  it  does  not  appear 
from  it  that  any  item  allowed  in  that  report  accrued  more  than 
fire  years  before  testator's  death,  nor  more  than  five  years 
before  the  commencement  of  the  suit,  and  it  rests  on  the 
exceptant  to  show  that  the  items  were  barred.  Adam$  t. 
Roberts,  2  How.,  486,  496. 

Testator  died  25th  July,  1887,  nar.  filed  Aug.  rules,  1888. 
The  capias  must  have  been  before  May,  1888 ;  it  may  have 
been  before  October,  1887,  and  on  or  at  any  thne  after  July 
25,  1887,  the  date  of  testator's  death. 

All  the  items  reported  as  due  or  as  suspended,  i.  e.,  for  fur- 
ther evidence,  appear  to  have  accrued  during  or  affcer  1884, — 
except  $158.19^,  the  several  sums  of  926.88,  917.28,  922.87, 
making  966.48,  and  $37.62. 

The  987.62  is  dated  1888 ;  it  may  have  accrued  in  January, 
or  in  December,  1888 ;  in  either  case,  it  may  have  been  within 
five  years  from  the  beginning  of  the  suit;  if  after  May,  it  must 
have  been  so. 

The  items  composing  966.48  have  nothing  to  fix  their  date, 
except  that  they  are  prior  to  April  80, 1886. 

The  item  of  9158.19}  has  no  date  assigned ;  it  is  only  said 
to  have  been  found  in  a  book  for  1881, 1882,  and  1888 ;  if  it 
accrued  due  after  July  25th,  1882,  it  may  have  been  within 
five  years  of  writ,  and  was  within  five  years  before  testator's 
death. 

Rev.  Code  (1792),  167,  8.  LVi.  8.  The  law  requiring  the 
court  to  strike-  out  the  items  barred,  and  dispensing  with  a 
plea  of  limitation,  the  presumption  is  that  any  item  which, 
though  apparently  barred,  has  not  been  stricken  out,  was  suft- 
tained  by  evidence  removing  the  bar.  2  Lomax  on  Exec, 
428,  §  25 ;  2  Pet.,  165 ;  2  How.,  840 ;  Brook  v.  Shelly,  4  Hen. 
&  M.  rVa.),  266. 

9.  If  any  items  be  apparently  more  than  five  years  before 
suit,  but  not  before  testator's  death,  the  executor  may  have 
promised  to  pay  them  within  the  five  years ;  which  he  had  a 
right  to  do. 

The  obligation  to  plead  statute  is  discretionary,  and  failure 
should  be  shown  to  be  unreasonable. 

*10.  The  dealings  between   Bartle  and  Mandeville  r«4AA 
were  mutual,  long  continued,  and  complex,  and  proba-  •■ 
bly  neither  party  kept  or  had  full  proof  of  all  items,  so  that 
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the  onlj  mode  of  making  a  fair  settlement  was  by  referenoe  to 
a  commissioner,  with  production  of  books  and  papers,  and  it 
should  be  shown  that  this  proceeding  was  ill  advised,  as  in 
case  of  submission  to  arbitration.  Strodes  v.  PiMaUy  1  Brook., 
280,  281. 

11.  It  appears,  on  the  contrary,  to  have  been  prudent  and 
beneficial,  for, — Ist.  Mandeville  gets  credit  by  his  own  books 
for  $912.01,  17th  February,  1884.  2d.  For  $1814.06,  for  none 
of  which  is  there  any  proof  in  the  record  or  report,  and  which 
seems  to  have  come  entirely  from  Mandeville's  books  by  con- 
sent of  plaintiff.  3d.  For  the  claims  of  S.  B.  Larmour  &  Co., 
Daniel  Gawood  &  Co.,  against  Bartle,  included  in  the  above 
91814.06,  otherwise  than  by  consent  not  an  ofibet. 

As  to  the  seventh  and  eighth  exceptions : — 

1.  A  joint  demand  cannot  be  set  off  i^inst  a  several  de- 
mand.    2  Story  Eq.  Jur.,  §  1487. 

2.  Credit  for  the  whole  sum  is  claimed  against  each  legacy. 
8.  It  does  not  appear  that  any  such  sum  is  due  as  claimed, 

no  tenancy  being  proved,  and,  on  the  contrary,  an  adverse 
occupation  being  expreesly  reported. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

The  original  proceeding  in  this  case  was  a  bill  in  chancery 
instituted  in  September,  1889,  in  the  Circuit  Court  for  the 
District  of  Columbia,  sitting  for  the  County  of  Alexandria. 
The  object  was  to  recover  a  legacy  of  $8,000,  bequeathed  by 
Joseph  Mandeville,  in  1887,  to  Ellen  Mandeville,  now  the  wife 
of  Smith. 

William  C.  Gardner,  the  executor,  took  upon  himself  the 
execution  of  the  will,  and  was  made  one  of  the  original  defend- 
ants, with  West  and  several  other  legatees.  West,  being 
residuary  legatee,  took  a  leading  part  in  conducting  the  de- 
fence in  the  Circuit  Court,  and  made  the  appeal  to  this  court. 
Various  answers  were  put  in  by  the  respective  respondents, 
several  depositions  filed,  and  some  documentary  evidence. 
From  these  it  appears,  that  proceedings  had  for  some  time 
been  instituted  in  the  Orphans'  Court  for  the  County  of  Alex- 
andria, for  the  purpose  of  settling  the  estate  of  Joseph  Man- 
deville. Most  of  the  debts  had  been  adjusted,  and  some  of 
the  legacies ;  and  the  personal  estate  being  exhausted,  permis- 
sion had  been  asked  to  sell  and  apply  a  part  of  the  real  estate, 
situated  in  said  county  of  Alexandria,  to  pay  the  residue. 
*4101  ^^  ^^^^  application,  as  well  as  to  some  of  the  pre< 
J  vious  proceedings*  and  decrees  in  the  Orphans'  Court* 
sundrv  objections  had  been  interposed.  But  the  exceptions 
'420 


JANUARY  TERM,    1860.  416 


West  V.  Smith  et  al. 


made  by  West  to  the  last  report  of  the  commissiouer,  in  the 
Circuit  Court,  in  May,  1846,  disclose  all  the  matter  finally 
relied  on  in  opposition  in  that  court  by  the  respondent. 
Those  exceptions  having  been  there  overruled,  this  appeal 
was  taken. 

Before  going  into  the  consideration  of  those  exceptions  in 
detail,  and  the  correctness  of  the  decision  which  was  pro- 
nounced upon  them,  it  may  be  well  to  dispose  of  a  preliminary 
question  raised  here,  that  James  Mandeville  of  Virginia,  a 
legatee  of  10,000  acres  of  land  there  situated,  ought  to  be 
made  a  party  defendant,  with  those  already  before  the  court. 

We  feel  obliged  to  overrule  this  objection. 

It  is  not  clear,  that  it  could  be  made  here  after  an  appeal ; 
though,  if  proper,  the  case  might  perhaps  be  sent  back,  and 
an  amendment  made  there, — as  new  parties  can  be  admitted 
there  as  late  as  the  final  hearing.  (Mitford,  PI.,  144,  145 ; 
Otoing's  Case^  1  Bland  (Md,),  292 ;  Clark  v.  Long^  4  Rand. 
(Va.),  461.) 

At  the  same  time,  it  is  true  as  to  exceptions  to  a  master's 
report,  that  none  can  generally  be  made  in  the  appellate  court 
which  were  not  taken  below.  Brockett  et  al,  v.  9ame^  8  How., 
691.  The  objection  here,  however,  must  in  any  view  be  over- 
ruled, because  the  Orphans'  as  well  as  the  Circuit  Court,  for 
the  county  of  Alexandria,  proceeded,  and  ought  to  have  pro- 
ceeded, against  parties  and  property  situated  within  their 
limits,  ana  not  against  either  situated  like  James  Mandeville 
and  his  land  in  Virginia,  and  without  their  jurisdiction.  Hal- 
lett  V.  Hallett^  2  raige  (N.  Y.),  15;  Townsend  v.  Auger, 
8  Conn.,  854.  Though  he  held  his  land  under  the  same  will, 
yet  it  is  admitted  that  he  and  his  land  were  both  in  another 
state.  Another  excuse  for  not  joining  him  is,  that  property 
enough  existed  within  the  county  of  Alexandria  to  discharge 
the  claims  of  the  original  plaintiffs,  without  a  resort  to  James 
Mandeville,  or  the  land  devised  to  him.  Rii%%ell  v.  Clarke's 
Executors^  7  Cranch,  72. 

Especially  must  West  and  all  the  property  devised  to  him 
be  first  made  liable,  as  he  is  only  a  residuary  legatee,  or,  in 
other  words,  is  entitled  only  to  what  is  left,  after  all  others 
are  satisfied.  And,  finally,  it  was  not  necessary  to  make 
James  Mandeville  a  party  to  this  bill,  when  neither  he  nor 
his  land  could  be  affected  by  a  decree  made  against  other 
persons  and  other  lands,  and  in  a  case  instituted  in  another 
jurisdiction  and  in  which  no  service  had  been  made  on  him. 
West  V.  Randall^  2  Mason,  181 ;  Joy  v.  TRVte,  1  Wash.  C.  C, 
517;  Elmevidorf  v.  Taylor^  10  Wheat.,  152;  Wheelan  v 
Wheelan,  8  Cow.  (N.  Y.),  588. 
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*To  proceed  next  to  the  consideration  of  the  excepHoni 
made  below,  it  is  to  be  remembered  that  the  first  one  wai 
waived  at  the  hearing,  and  need  not,  therefore,  be  repeated. 
The  second  exception  is,  that  the  execator,  Gardner,  was 
improperly  allowed  a  commission  of  984.29  on  a  specific 
legacy  of  slaves,  fnmitore,  &c.,  made  and  paid  to  Sarah  A. 
Hill. 

This  commission  was  at  the  rate  of  ten  per  cent.;  and 
though  that  rate  seems  high,  yet,  if  the  Orphans*  Gonrt  had 
anthority  to  make  any  allowance  in  snch  a  case,  its  decision 
within  its  authority  and  jarisdiction  mast  be  considered  bind- 
ing. 1  Pet.,  566 ;  Thomas  v.  Fred.  Oity  School,  9  Gill  &  J. 
(Md.),  116. 

On  general  principles,  it  would  seem  just  and  proper  for  all 
snch  courts  to  make  some  compensation  to  executors  for  such 
services  as  paying  over  legacies,  no  less  than  for  paying  debts. 
In  the  case  of  specific  legacies,  the  trouble  and  risk  are  as 
great,  if  not  greater,  than  in  moneyed  legacies,  and  it  would 
be  diflicult  to  find  elementary  principles  to  justify  commis- 
sions in  one  case,  and  withhold  them  in  the  other. 

If  this  point  is  to  be  governed  by  these  principles,  as  it 
must  be,  provided  the  laws  of  Virginia  at  that  time  controlled 
the  matter  in  the  county  of  Alexandria,  then  the  exception 
must  fail  under  those  principles,  and  under  a  practice,  well 
settled  there,  authorizing  in  such  cases  a  quanbim  meruit. 
Under  that,  as  much  as  ten  per  cent,  on  moneys  received  and 
paid  out  has  in  several  instances  been  sanctioned.  McOM  v. 
Peachy,  8  Munf.  (Va.),  801 ;  and  Hutchinson  v.  KelUam,  Id., 
202. 

But  if  it  is  to  be  governed  bv  the  laws  of  Maryland,  as  is 
contended  by  the  plaintiffs,  a  like  result  will  follow,  by  means 
of  express  statutory  provisions  and  decisions  in  that  state. 

They  contend  this,  because  in  February,  1801,  Congress 
established  in  Washin^n  and  Alexandria  counties  an 
Orphans'  Court  for  each  county,  and  provided  that  they 
^  shall  have  all  the  powers,  perform  all  the  duties,  and 
receive  the  like  fees,  as  are  exercised,  performed,  and  received 
by  the  register  of  wills  and  judges  of  the  Orphans'  Court 
within  the  state  of  Maryland,"  &c.  2  Stat,  at  L.,  p.  107, 
§  12 ;   Yeaton  v.  Lynn,  6  Pet.,  280. 

It  is  argued,  that  this  provision  extended  to  the  power  and 
duty  of  the  Orphans'  Court  in  Virginia  to  allow  commissions 
as  large  as  here,  and  for  specific  as  well  as  moneyed  legacies, 
and  not  to  the  mere  organic  structure  and  jurisdiction  of  the 
Orphans'  (^ourt,  leaving  all  else  in  Alexandria  County  to  be 
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goyemed  by  the  laws  of  Virginia,  and  in  Washington  Comity 
by  the  laws  of  Maiyland. 

If  this  view  be  correct,  which  is  supposed  to  be  the  rmA-to 
one  ^usually  acted  on  in  this  District,  it  was  provided  ^ 
in  Maryland  by  statute  in  1798,  ch.  101,  that  a  commission 
may  be  allowed,  ^^  not  under  five  per  cent^  nor  exoeeding  ten 
per  cent,  on  the  amount  of  the  inventory."  Niekol$  0t  al,  ▼. 
ffodges,  1  Pet.,  565 ;  5  Gill  &  J.  (Md.),  64. 

The  third  exception  is,  that  a  judgment  was  allowed  by  the 
executor  to  be  recovered  by  one  Bartle  against  the  estate  of 
the  deceased  Mandeville,  which  ^^  was  unsustained  by  legal 
proof,  and  barred  by  the  statute  of  limitations.^* 

But  this  judfi^ment  was  recovered  after  due  notice  and  hear- 
ing. No  fraud  or  collusion  is  set  up  or  proved  between  the 
parties  to  it,  for  the  purpose  of  charging  the  estate.  And 
the  chief,  if  not  only,  exception  to  its  fairness  or  validity  is, 
that  Gardner,  the  executor,  did  not  plead  the  statute  of  umi- 
tations  to  a  part  of  the  claim  on  account,  when  he  might  have 
done  it  under  the  apparent  time  when  the  cause  of  action 
accrued  on  that  item.  But  in  Virginia,  and  especially  if  the 
court,  by  not  striking  out  the  item,  sanction  a  waiver  of  the 
statute,  as  is  inferred  to  have  been  done  here,  the  executor 
seems  fully  justified  in  not  pleading  it.  (2  Lomax  on  Exec., 
419;  Bishop  v.  Harrison^  2  Leigh  (Va.),  582;  1  Robinson^s 
Pr.,  112 ;  1  Rev.  Stat.,  492.)  So  in  England,  formeriy,  the 
executor  was  held  excused  in  his  discretion  from  interposing 
as  a  defence  the  statute  of  limitations.  (^Norton  v.  Fredker^ 
1  Atk.,  526.)  But  in  a  recent  case,  doubt  is  cast  over  this  in 
England,  in  9  Dowl.  &  Ry.,  48. 

The  Virginia  law,  however,  must  control  here,  and  conduoes 
to  justice,  when  the  court  or  the  executor  is  satisfied  no  pay- 
ment has  been  made,  or  that  there  had  been  a  re-promise  by 
the  deceased.  Holladay's  JEx'rs.  v.  Littlepage,  2  Munf.  (Va.), 
816 ;  4  Hen.  &  M.  (Va.),  266. 

At  all  events,  on  elementary  principles,  the  judgment  thus 
obtained  must  stand  as  binding  till  duly  reversed,  and  be  till 
then  for  most  purposes  presumed  correct.  Voarhees  y.  Bank 
of  United  States,  10  Pet.,  472,  489 ;  2  How.,  819 ;  Lupton  v. 
Janney^  13  Pet.,  881. 

Under  the  sixth  and  seventh  exceptions,  the  respondent  in- 
sists that  Mary  and  Julia  Mandeville,  legatees  of  the  deceased, 
ought  to  have  been  charged  rent  for  a  piece  of  land  which 
they  occupied,  and  that  the  amount  thereof  ought  to  have 
been  deducted  from  these  legacies. 

It  is  true  that  this  land  once  belonged  to  the  deceased,  but 
Mary  and  Julia  insist  that  they  have  been  in  the  exclu^uve 
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occupation  of  it  for  more  than  twenty  years.  They  had 
*4.1&1  ^^^^7^  since  their  entry  claimed  it  as  their  own,  and 
^  this  land  was  not,  *by  name,  devised  by  the  deceased  to 
any  one,  as  if  still  his  property.  The  legatees  insisted,  that 
at  first,  being  relations  of  J.  Mandeville,  and  the  premises  con- 
tiguous to  their  house,  they  were  ^yen  to  them  for  a  garden, 
and  that  their  possession  had  ever  since  been  adverse  to  all 
the  world.  Nor  was  there  any  contract  shown  to  pay  rent  by 
them  to  him ;  nor  any  proof  that  rent  had  ever  been  demanded 
by  him  while  living.  Without,  then,  settling  here  the  dis- 
puted title  to  this  property,  it  is  sufficient  to  say,  that  under 
these  peculiar  circumstances  such  a  use  and  occupation  of 
these  premises  would  not  warrant  the  recovery  of  rent  from 
them  in  an  action  of  assumpsit  at  law.  1  Chit.  PL,  107; 
Bireh  v.  Wright,  1  T.  R.,  887 ;  Smith  v.  Stewart,  6  Johns- 
(N.  Y.),  46.  Such  an  action  must  rest  on  a  contract  express 
or  implied.  Lloyd  v.  Hough,  1  How.,  159,  and  cases  there 
cited.  And  if  no  implied  promise  could  be  raised  to  recover 
rent,  when  the  occupation  is  adverse,  and  no  express  one  is 
pretended  to  exist,  the  executor  could  not  legally  set  off  this 
claim  against  their  legacies. 

The  rights  to  the  land,  or  to  any  rent  thereon,  must  be 
settled  by  a  direct  action  at  law,  and  not  in  this  collateral 
manner ;  and  if  the  legatees  do  not  succeed  there,  they  can 
be  made  to  pay,  in  trespass,  for  mesne  profits,  what  they  are 
not  liable  for  as  rent,  ex  contractu,  when  holding  adversely. 

A  concluding  objection  to  the  proceedings  below,  subse- 
quent to  overruling  the  written  exceptions  to  the  report,  is, 
that  the  court  proceeded  to  a  final  decree  whilst  the  claims  of 
two  of  the  creditors  and  two  of  the  legatees  were  held  under 
consideration. 

But  either  those  claims  are  independent  and  not  necessary 
to  be  decided  before  a  final  decision  on  the  rest,— or  they  are 
so  connected,  that  a  decision  on  them  was  proper  at  the  same 
time,  and  then  this  appeal  itself  would  be  premature,  and 
would  have  to  be  dismissed.  4  How.,  524 ;  Perkins  v.  Four- 
niquet  et  al.,  6  How.,  206.  This,  it  is  understood,  is  not  moved, 
nor  desired  by  either  party. 

Such  independent  claims,  however,  may  properly  be  sus- 
pended under  the  circumstances  existing  here,  according  to 
JtoyaTs  Administrators  v.  Johnson  et  oZ.,  1  Band.  (Va.),  421. 

The  judgment  below  must,  therefore,  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
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District  of  Columbia,  bolden  in  and  for  the  County  of  Alex- 
andria, and  was  argued  by  counsel.     On  consideration   r^A^A 
whereof,  it  is  *now  here  ordered,  adjudged,  and  decreed  ■- 
by  this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 


<•■•» 


John  D.  Mxtbbill  and  The  Bank  of  New  Orleans,  Ap- 
pellants, V.  Alexander  Nbill  and  Wujjam  T.  Som- 

EBYILLE. 

A  merchant  who  owed  dehts  upon  his  own  private  account,  and  was  also  a 
partner  in  two  commercial  honses  wliich  owed  debts  upon  partnership 
account,  executed  a  deed  of  trust  containing  the  following  provisions,  viz. : — 

It  recited  a  relinquishment  of  dower  by  his  wife  in  property  previously  sold 
and  in  the  property  then  conveyed,  and  also  a  debt  due  to  the  daughter  of 
the  erantor,  which  was  still  unpaid,  and  then  proceeded  to  declare  that  he 
was  mdebted  to  divers  other  persons  residing  in  different  parts  of  the  United 
States,  the  names  of  whom  he  was  then  unable  to  specif  particularly,  and 
that  the  trustee  should  remit  from  time  to  time  to  Alexander  Neill,  of  the 
first  moneys  arising  from  sales,  until  he  shall  have  remitted  the  sum  of 
$15,000,  to  be  i>aid  by  the  said  Neill  to  the  ci-editors  of  the  said  grantor, 
whose  demands  shall  then  have  been  ascertained;  and  if  such  demands 
shaU  exceed  the  sum  of  $15,000,  then  to  be  divided  amongst  such  creditors 
pari  p<i88u ;  and  out  of  further  remittances  there  was  to  be  paid  the  sum 
of  $12,000  to  his  wife  as  a  compensation  for  her  relinquishment  of  dower, 
and  next  the  debt  due  to  his  daughter,  and  after  that  the  moneys  arising 
from  further  sales  were  to  be  applied  to  the  payment  of  all  the  ci^editors  of 
the  grantor  whose  demands  shall  then  have  been  ascertained.  In  case  of  a 
surplus,  it  was  to  revert  to  the  grantor. 

The  construction  of  this  deed  must  be,  that  the  grantor  intended  to  provide 
for  his  private  creditors  only  out  of  this  fund,  leaving  the  partnership 
creditors  to  be  paid  out  of  the  partnership  funds. 

Under  the  deed,  it  was  the  duty  of  the  trustee  to  divide  the  first  $15,000 
amongst  the  private  creditors  of  the  grantor,  and  exclude  from  all  partici- 
pation therein  the  creditors  of  the  two  commeroial  houses  with  which  the 
grantor  was  connected;  next  to  pay  the  debts  due  to  the  wife  and  daughter; 
then  to  pay  in  full  the  private  creditors,  or  divide  the  amount  amongst 
them,  proportionally. 

The  rule  is,  that  partnership  creditors  shall,  in  the  first  instance,  be  satisfied 
from  the  partnership  estate;  and  separate  or  private  creditors  of  the  indi- 
vidual partners  from  the  separate  and  private  estate  of  the  partners,  with 
whom  thev  have  made  private  and  individual  contracts;  and  that  the  private 
and  individual  property  of  the  partners  shall  not  be  applied  in  extinguish- 
ment of  partnership  debts,  until  the  separate  and  individual  creditors  of 
the  respective  partners  shall  be  paid.^ 

The  American  and  English  cases  respecting  this  rule  examined. 

^  Followed.    Davis  v.  BotoeU,  6  v.  Farwell,  1   Blade.  666;  Peek  v. 

Stew.  (N.  J.),  75.    Otted.    Bowen  v.  Schuetze,  1  Holmes,  28;  Crane y.  Mot- 

JBiiZin^rs,  18  Neb.,  448.    S.  P.     Collins  rieon,  4  Sawy.,  188;  Bailey  v.  Ken- 

y.  Hood,  4  McLean,  186;  Matter  of  nedy,  2  Del.  Ch.,  12;  Cozv,  BuMeUf 

Warren,  Davels,  320;  Matter  of  In-  44  Iowa,  556;  Bond  v.  Nave,  62  Ind., 

qaUSj  5  Law  Rep.,  401;    Ex   parte  505;  Davis  v,  Howell,  6  Stew.  (N,  L), 

Byrne,  16  Am.  L.  Reg.,  499;  Inbusch  72. 
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This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland,  under  the  following  cir- 
cumstances. 

On  the  24th  of  September,  1889,  Luke  Tieman,  of  the  city 
of  Baltimore,  and  Anne,  his  wife,  made  a  deed  of  trust  to 
Charles  H.  Carroll,  of  Livingston  County,  New  York,  thereby 
conveying  to  said  Carroll  about  6,888  acres  of  land^  part  of 
Tuscarora  Tract,  in  said  Livingston  County,  of  which  Luke 
Tieman  was  seized  in  fee  simple  as  his  individual  property. 
The  property  so  conveyed  is  in  said  deed  estimated  to  be  worth 
about  $120,000. 

*41^1  *Th®  deed,  among  other  things,  recites  that  Anne, 
J  the  wife  of  Luke,  had  previously  joined  in  a  convey- 
ance of  various  portions  of  said  tract,  the  property  of  said 
Luke,  which  before  that  time  had  been  sold,  without  receiving 
for  her  separate  use  any  consideration  therefor. 

It  also  recites,  that  said  Luke  was  indebted  to  Anne  E. 
Brien,  at  the  time  of  her  death,  in  the  sum  of  $4460,  which  on 
her  death  became  due  to  Luke  Tieman  Brien,  her  only  child 
and  heir  at  law. 

It  also  recites,  that  said  Luke  ^^  is  indebted  to  divers  other 
persons,  residing  in  different  parts  of  the  United  States  of 
America,  in  a  large  amount  of  money  in  the  aggregate,  but  the 
names  of  all  the  persons  to  whom  he  is  so  indebted,  and  the 

The  prior  right  of  the  creditors  of  a  erty  between  the  partners  in  propor- 
firm  to  its  effects  cannot  be  impaired  tion  to  their  interests,  for  the  purpose 
by  any  consideration  having  reference  of  protecting  the  property  from  sei- 
to  the  interests  of  the  individual  part-  zure  by  the  individual  creditors  of  one 
ners;  and  anything  which  defeats  this  of  the  partners,  is  not  unlawful,  and 
right  and  hinders  or  delays  such  credi-  cannot  be  avoided  as  a  fraud  upon  the 
tors  in  enforcing  payment  of  their  individual  creditors.  By  such  a  trans- 
demands  against  the  firm  from  the  action  the  other  partners  do  not  ac- 
firm's  property,  is  a  violation  of  the  quireanyof  the  property  of  the  debtor, 
statute  and  a  fraud  upon  such  credi-  but  only  sex)arate  their  own  from  his, 
tors.  Schiele  y.  Healy,  61  How.  (N.  so  that  their  portion  shidl  not  be  Inters 
Y.)  Pr.,  78.  fered  with  for  his  debt.    But  even  if 

A  judgment  aeainst  one  partner,  in-  a  fraud  is  perpetrated,  the  whole  prop- 
dlvidually,  is  a  lien  upon  real  estate  erty  does  not  become  liable  to  seizure 
owned  by  the  firm;  but  such  lien  is  upon  attachment  at  the  suit  of  an  in- 
subject  to  the  payment  of  the  firm  dividual  creditor;  nothing  more  than 
debts.  Johnson  v.  RogerSf  15  Bank  the  debtor's  interest  in  the  property 
Reg.,  1.  can,  in  any  event,  be  liable.    Atkins 

The  preference  of  the  separate  credi-  v.  Saxton,  T7  N.  Y.,  196, 199. 
tors  over  the  firm  creditors,  in  the       A  transfer  of  the  assets  of  the  firm, 

distribution  of  individual  effects,  can  for  a  bonijlde  consideration  (not  made 

only  be  enforced  in  equity.    The  lien  in    contemplation  of   dissolution  or 

of  a  judgment  for  an  individual  debt  bankruptcy),  in  payment  of  the  indi- 

does  not  take  priority  over  that  of  a  vidual  debt  of  one  of  the  partners, 

prior  judgment  against  the  same  part-  with  the  consent  of  the  other  partners, 

ner  for  a  firm  debt.    OilUuipy  v.  Peck,  —held  good  as  a^^lnst  firm  creditors. 

M  Iowa,  461.         *  8chmidlapp  v.  Uurriey  65  Miss.,  697. 

A  division  of  oo-partnersldp  prop-  S.  P.   Com  v.  JBaoicragard,  9  Otto,  UQ 
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Mnoant  due  to  each  respectively,  the  said  Luke  Tieraan  ii 
naw  unable  to  specify  particularly." 

The  deed  then  conveys  said  land  to  said  Carroll  in  trusty  to 
sell  and  convey  the  same  in  the  manner  therein  specified,  and 
after  paying  expenses,  including  a  commission  for  his  services, 
to  remit  the  net  proceeds  of  the  first  moneys  arising  from  the 
sales,  in  bank  checks  or  drafts,  to  Alexander  Neill,  of  Mary- 
land, **  until  he  shall  have  remitted  the  sum  of  916,000,  to  be 
paid  by  the  said  Alexander  Neill  to  the  creditors  of  the  said 
Luke  Tiernan,  whose  demands  shall  then  have  been  asceiv 
tained ;  and  if  the  demands  so  ascertained  shall  exceed  the 
said  sum  of  $15,000,  the  same  shall  be  applied  in  part  payment 
of  each  of  said  demands,  in  the  ratio  that  each  of  said  demands 
respectively  shall  bear  to  the  whole  sum  to  be  so  applied." 

After  said  sum  of  $16,000  shall  have  been  remitted,  then 
the  sum  of  $12,000  is  to  be  remitted  by  said  Carroll  to  such 
person  as  said  Anne  Tiernan  may  desiraate,  which  is  to  be 
invested  for  the  sole  and  separate  use  of  said  Anne,  as  a  com- 
pensation to  her  for  relinquishing  her  dower  in  the  land  by 
the  deed  conveyed. 

Then  the  sum  of  $4460,  with  interest  from  the  1st  of  Janu- 
ary, 1841,  is  to  be  remitted  by  said  Carroll  in  payment  of  the 
above-mentioned  debt  due  to  Luke  Tieriian  Brien« 

^^  And  after  the  last-mentioned  sum  shall  have  been  remitted 
as  aforesaid,  all  the  residue  of  the  moneys  arising  from  such 
sales  (after  deducting  the  expenses  and  commissions  as  afore- 
said) shall  be  remitted  by  the  said  Charles  H.  Carroll  from 
time  to  time,  as  the  same  shall  be  received,  to  the  said  Alex- 
ander Neill,  in  the  manner  hereinbefore  provided  for  the  remis- 
sion of  the  said  sum  of  $15,000,  and  the  same  shall  be  applied 
by  the  said  Alexander  Neill  to  the  payment  of  the  debts  due 
from  the  said  Luke  Tiernan  to  all  the  creditors  of  the  r^A-ta 
said  Luke,  whose  ^demands  shall  then  have  been  ascer-  ■- 
tained  by  the  said  Alexander  Neill ;  and  in  case  that  the  sum 
so  to  be  applied  shall  be  insufficient  for  the  payment  of  all 
such  demands,  then  and  in  this  case  the  same  shall  be  applied 
in  pari  payment  of  each  of  said  demands,  in  the  ratio  that 
each  of  said  demands  respectively  shall  bear  to  the  whole  sum 
to  be  so  applied  to  that  object ;  and  in  case  the  said  sum  shall 
be  more  than  equal  to  the  payment  of  such  demands,  then  and 
in  that  case  the  residue  thereof  shall  be  paid  by  the  said  Alex- 
ander Neill  to  the  said  Luke  Tiernan,  his  heirs,  executoi's, 
adminiatrators,  or  asi»gns." 

The  said  Carroll,  in  pursuance  of  said  deed,  proceeded  to 
make  fiale  of  various  parts  of  the  property  thereby  conveyed, 
and  from  time  to  time,  from  the  Ist  of  March,  1841,  to  the 
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22d  of  April,  1844,  remitted  to  said  Neill,  in  yarions  amountg, 
the  whole  snra  of  $15,000,  provided  to  be  paid  in  the  first 
place  to  said  Neil!  out  of  the  net  proceeds  of  sales  as  above 
mentioned.  This  sum  increased  in  the  hands  of  NeiU,  by 
interest  and  premiums  on  the  drafts  in  which  it  was  remitted, 
to  $16,440.56. 

Luke  Tieman  was  a  partner  in  the  commercial  firm  of  Luke 
Tieman  &  Son,  of  Baltimore,  the  only  other  partner  therein 
being  his  son  Charles  Tiernan.  This  firm  was  dissolved  pre- 
viously to  the  death  of  Luke  Tieman,  which  occurred  on  the 
9th  of  November,  1839,  and  after  his  death  it  was  conducted 
under  the  same  name  by  Charles  Tiernan. 

Luke  Tieman  was  also  a  partner  in  the  commercial  firms  of 
Luke  &  Charles  Tieman,  and  Tiernan,  Cuddy  &  Co.,  of  New 
Orleans.  The  partners  of  the  first-named  firm  were  Luke  and 
Charles  Tiernan,  and  of  the  second,  Luke  Tiernan,  Charles 
Tieman,  Calvin  Tate,  and  James  McG.  Cuddy. 

The  firm  of  Tieman,  Cuddy  &  Co.,  failed  in  December, 

1885,  for  a  large  sum  of  money.  Charles  Tiernan  was  the 
liquidating   partner   thereof,  and  was  engaged   from  April, 

1886,  to  May,  1842,  in  collecting  the  assets  of  the  firm.  He 
collected  about  $100,000,  the  whole  of  which,  and  a  good  deal 
more,  he  paid  in  satisfaction  of  the  debts  of  the  firm.  Calvin 
Tate,  one  of  the  partners,  applied  for  the  benefit  of  the  bank- 
rupt law  of  the  United  States  on  the  18th  of  February,  1842, 
and  obtained  his  discharge  under  said  application.  The 
amount  of  debts  returned  by  him  as  due  by  Tieman,  Cuddy 
&  Co.  was  $569,069.49,  and  the  amount  as  due  to  said  firm 
was  $800,748.47. 

On  the  29th  of  May,  1845,  the  executors  of  Luke  Tiernan, 
on  an  account  then  passed  by  them  with  the  Orphans*  Court 
of  Baltimore  County,  had  in  hand  a  balance  in  cash  to  the 
amount  of  $506.91.  They  conjecture  that,  with  this  balance, 
*4171  ^^^^^  ™^y  ^^  collected  and  other  assets  may  be  realized, 
-I  including  *the  entire  real  and  personal  property  of  said 
Luke,  to  the  amount  in  all  of  about  $80,000.  None  of  this 
amount,  however,  so  far  as  appears,  was  ever  collected,  except 
said  sum  of  $506.91,  and  the  entire  estimate  is  merely  con- 
jectural. 

The  individual  debts  of  Luke  Tiernan,  as  proved  and  allowed 
in  this  case,  amount  to  $31,586.25. 

The  partnership  debts  of  all  the  firms  in  which  Luke  Tiernan 
was  concerned  as  partner,  as  approved  in  this  case,  amount  to 
$295,025.74. 

In  October,  1848,  John  D.  Murrill,  a  citizen  of  the  state  of 
Virginia,  and  the  Bank  of  New  Orleans,  filed  their  bill  in  eqmty 
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against  Mr.  Neill,  claiming  from  him  an  account  of  his  trust 
under  the  deed  now  described,  and  a  distribution  of  any  fund 
in  his  hands  among  the  creditors  of  Mr.  Tiernan.  The  bill 
was  amended  by  making  William  T.  Somerville  a  defendant, 
as  executor,  along  with  Mr.  Neill,  of  Luke  Tiernan. 

The  answer  of  Neill  admits  the  receipt  under  the  deed  of 
$15,000,  increased,  by  interest  from  investment,  to  $16,440.55 ; 
and  this  sum  he  asks  may  be  distributed  among  the  creditors 
of  Mr.  Tiernan  who  may  under  the  trust  have  right  to  it. 
Testimony  was  taken  to  show  the  insolvency,  and  the  debts 
and  assets,  of  the  partnership  in  New  Orleans,  and  of  Luke 
Tiernan.  The  separate  estate  of  the  latter  in  Maryland  is 
shown  to  have  been  administered,  leaving  only  $506  in  the 
hands  of  the  executors,  and  some  good  debts  to  be  collected, 
and  some  unsalable  stocks. 

The  court  passed  an  order  for  notifying  creditors  of  Luke 
Tiernan  to  file  their  claims,  and  under  it  a  number  of  claims 
have  been  presented,  partnership  and  individual,  against  Luke 
Tiernan.  The  individual  amount  to  $81,586.25,  the  partner- 
ship to  $295,025.74. 

The  matters  being  referred  to  an  auditor  to  report  an  account 
upon  the  claims,  he  stated  two  accounts,  one  applying  the  fund 
to  payment  of  only  the  individual  creditors,  the  other  to  pay- 
ment of  them  and  of  the  partnership  creditors  pari  pasiu. 

Upon  exceptions  taken,  the  court  determined  that  the  indi- 
vidual creditors  were  to  be  preferred,  and  the  funds  of  the  trust 
should  go  to  their  satisfaction  before  any  payments  should  be 
made  to  the  partnership  creditors. 

The  trustee  was  therefore  directed  to  proceed  to  distribute 
and  pay  over  the  funds  accordingly.  From  this  decree,  the 
complainants  appealed  to  this  court. 

The  case  was  argued  by  Mr.  Mayer  and  Mr,  Johnson  (Attor- 
ney-General), for  the  appellants,  and  by  Mr.  Brown  and  Mr. 
Mereditht  for  the  appellees. 

*The  counsel  for  the  appellants,  contending  that  they  r«4.io 
were  entitled  to  share  ratably  with  the  individual  credi-  ^ 
toi*s  in  the  funds  proceeding  from  the  lands  conveyed,  submitted 
these  propositions : — 

1.  There  is  no  rule  at  law,  nor  in  equity,  which  gives  sepa- 
rate creditors  a  priority  of  payment  over  joint  creditors,  out  of 
separate  estates ;  although  the  principle  is  well  established  that 
joint,  that  is  (more  properly)  partnership,  creditors  are  first  to 
be  paid  out  of  partnership  property.  This  principle  is  founded 
U])on  the  consideration  that  each  partner  is  interested  in  the 
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partnership  fund,  and  concerned  to  see  it  applied  for  Us 
exoneration  by  its  paying  the  common  liabilities ;  and  it  is 
pledged  accordingly,  not  only  for  partnership  debts,  in  favor 
of  partnership  creditors,  but  from  each  to  the  other  partner 
for  the  indemnity  of  both.  The  prior  right  of  partnership 
claims  upon  the  partnership  estate  arises,  therefore,  £rom  the 
nature  of  that  estate,  in  reference  to  the  riehts  of  the  partners ; 
and  does  not  grow  out  of  any  limitation  oi  the  rights  or  reme- 
dies of  the  partnership  creditors.  Such  being  the  nature  of 
the  partnership  fund,  it  is  regarded,  too,  as  under  a  prior  lien 
in  favor  of  the  partnership  creditois.  The  principle,  then, 
which  gives  the  priority  is  not  restrictive,  but  is  cumulative, 
in  furnishing  a  security,  by  this  preferred  claim  to  the  part- 
nership property,  in  favor  of  partnership  creditors.  The  rule 
contended  for  by  the  appellee  has  reference  only  to  the 
marshalling  of  assets,  not  to  the  satisfaction,  directly  or 
ultimately,  of  the  joint  claims.  It  is  a  rule  only  ^of  oon- 
venience. ' 

2.  Whatever  may  be  the  rule  as  to  the  distinctive  appropria- 
tion of  separate  and  joint  estates  of  debtors,  it  is  believed  to 
be  clear  from  the  authorities,  that  where  there  is  no  joint 
estate,  or  it  is  inadequate,  or  there  are  no  solvent  partners, 
the  partnership  creditors  are  admitted  to  dividends,  with 
separate  creditors,  out  of  the  separate  estates. 

8.  Modern  decisions  in  equity  regard  partnership  claims,  and 
satisfy  them,  as  jointly  and  severally  binding  the  partners.  In 
this  respect,  equity  follows  the  law,  and  would  virtually  make 
the  property  here,  under  that  position,  legal  assets.  The 
whole  idea  of  separate  claims  having  a  priority  upon  separate 
estates,  arose  from  the  impression  that  the  partnership  claims 
should  not  be  treated  in  equity  as  joint  and  several. 

4.  Whether  the  proceeds  of  sales  under  Mr.  Tieman's  deed 
l>e  regarded  as  leeal  or  as  equitable  assets,  the  terms  of  the 
deed  demand  a  distribution  among  all  creditors,  without 
preference  to  any  class. 

*4191  ^'  ^^^  those  proceeds  are  to  be  regarded  as  legal 
-■  assets,  and  *the  partnership  creditors  can  no  more 
rightfully  be  excluded  from  them  than  they  could  have  been 
denied,  after  judgment  against  all  the  partners,  the  privilege 
of  levying  an  execution  on  the  lands,  if  they  had  not  been 
conveyed.  So  £Etr  as  the  deed  provides  for  creditors  generally, 
it  does  but  what  the  law  had  ordained,  in  subjecting  the  lands 
to  all  creditor  claims.  Equity  here  must  follow  the  law  in 
applying  the  avails  of  this  property.     That  is  the  true  equity. . 

Under  the  first  proposition,  the  following  authorities  were 
relied  upon.    5  Cranch,  34  ;  5  Serg.  &  R.  (ra.),  78;  Eden  on 
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Bankruptcy,  169 ;  8  Ves.,  288 ;  4  Id.,  888,  487 ;  6  Id.,  818 , 
9  Id.,  118,  124, 125 ;  Ex  parte  Haydon,  2  Bro.  C.  C,  5 ;  14 
Ves.,  447 ;  15  Id.,  496 ;  17  Id.,  210 ;  5  Johns.  (N.  Y.)  Ch.,  60, 
74 ;  2  P.  Wms.,  500 ;  2  Russ.,  191, 194,  196 ;  1  Har.  &  G. 
(Md.),  96 ;  8  Pet.,  271 ;  4  Johns.  (N.  Y.)  Ch.,  525 ;  8  Madd., 
229 ;  BucV9  Oa$e8  in  Bankr.,  227 ;  2  Madd.  Ch.  Pr.,  464 ;  8 
Kent,  48,  64,  65 ;  8  Law  Rep.,  278,  Judge  Ware's  Decision ; 
Story  on  Partn.,  868 ;   West  v.  Skip,  1  Ves.  Sr.,  289. 

Under  the  second,  the  cases  from  Y esey  and  2  Bro.  C.  C,  5 ; 
2  Madd.,  464 ;  5  Serg.  &  R.  (Pa.),  78,  cited  under  the  first 
proposition,  were  relied  on. 

Under  the  third  proposition,  1  Story  Eq.,  626,  §  676 ;  1  Myl. 
&  K.,  582 ;  1  Meriv.,  589,  572 ;  2  Johns.  (N.  Y.)  Ch.,  508 ; 

1  P.  Wms.,  682 ;  3  Ves.,  288 ;  4  Id.,  888 ;  1  Har.  &  G.  (Md.), 
96 ;  2  Russ.  &  Mylne,  495 ;  1  Keen,  219 ;  1  GaU.,  871,  680 ; 

2  Vern.,  292 ;  2  Ves.,  100,  871. 

Under  the  fourth  proposition.  Ram.  on  Assets,  817  (8  Law 
Lib.) ;  1  Vern.,  68, 101 ;  2  Id.,  61,  768. 

Under  the  fifth,  1  Vern.,  68,  410, 411 ;  2  Id.,  764 ;  1  Story 
Eq.,  521,  §  558 ;  22  Pick.  (Mass.),  450,  454,  456. 

The  counsel  for  the  appellees  contended, — 

1st.  That  the  language  of  that  clause  in  the  deed  of  the 
24th  September,  1839,  which  directs  that  the  first  $15,000 
remitted  by  the  trustee  shall  be  paid  to  ^^  the  creditora  of  the 
said  Luke  Tieman,"  throws  upon  the  appellants  the  anus  of 
showing  that  the  creditors  of  the  partnership  firms  of  Tiernan, 
Cuddy  &  Co.,  and  L.  &  C.  Tiernan  were  meant  to  be  included. 
ThomoM  y.  Bevnon,  12  Ad.  &  Ell.,  481. 

2d.  That,  iot  the  purpose  of  determining  the  meaning 
attached  by  the  grantor  to  the  language  of  the  provisions  of 
said  deed,  and  to  ascertain  what  he  intended  by  the  same,  the 
court,  by  means  of  extrinsic  evidence,  will  place  itself  in 
his  situation,  by  inquiring  into  all  the  collateral  fact^s  and 
circumstances  that  can  be  made  ancillary  to  those  r«  i.m 
objects.  Wigram's  Extrinsic  *Evidence,  (2  Lib.  of  '- 
Law  and  Eq.,)  Introductory  Observations,  §  9 ;  the  whole  of 
Proposition  v.,  with  the  notes,  and  especially  §§  61,  62,  71, 
72,  78,  74,  77,  78,  79,  95,  96 ;  the  whole  of  Proposition  VII., 
with  the  notes,  and  particularly  §§  150,  151,  152 ;  General 
Conclusions,  §§  211,  212,  218,  214,  215.  Broom's  Legal 
Maxims,  262,  268,  294  (1  Lib.  of  Law  and  Eq.) ;  Gresley's 
Evidence  in  Equity,  203 ;  Chey7iey*9  case,  5  Co.,  68 ;  Altharns 
case^  8  Co.,  155 ;  Counden  v.  Clark,  Hob.,  82 ;  Smith  v.  Jersey^ 
2  Brod.  &  B.,  478 ;  Doe  v.  Harvey,  8  Bing.,  289 ;  Gard  v.  Needs, 
2  Mees.  &  W.,  129 ;  Hiscocka  v.  Hiscocks,    5  Id.,  367,  868  j 

481 


4i0  SUPREME  COURT. 

Murrill  et  al.  v,  Neill  et  aL 

Allen  V.  Allen,  12  Ad.  &  Ell.,  451 ;  1  Greenl.  Ev.,  §§  286, 287, 
288,  290,  297 ;  Blackwell  v.  BiM,  1  Keen,  176 ;  Doe  v.  Morgan, 
1  Crorap.  &  M.,  236 ;  Shore  r.  Wilson,  5  Scot^  N.  R.,  1087, 
1088 ;  Bradley  v.  Steam  Packet  Co.,  18  Pet.,  89 ;  Barrv  v. 
Combe,  1  Id.,  640 ;  Barhley  v.  Barhley,  8  McCord  (S.  C),  269  ; 
Doe  V.  12o«,  Ga.  Dec,  Part  I.,  80. 

8d.  That  the  deed  per  se,  without  looking  beyond  it,  or  out 
of  it,  ought  to  be  construed  to  include  only  the  creditors  of 
Luke  Tiernan,  on  his  own  individual  account.  Broom's  Legal 
Maxims,  (1  Lib.  of  Law  and  Eq.,)  pp.  120,  126, 127, 128, 140, 
141, 160, 161;  1  Preston's  Shep.  Touch.,  ch.  6;  80  Law  Lib., 
160  et  sea. 

4th.  It  this  construction  be  not  correct,  they  will  maintain 
that  the  money  in  question  in  this  case,-  which  consists  of  the 
$16,000  first  mentioned  in  the  deed,  with  the  increase  thereof, 
should  be  divided  solely  among  the  individual  creditors,  and 
that  the  partnership  creditors  of  said  Lulke  Tiernan,  if  embraced 
at  all  in  said  deed,  are  secured  by  the  subsequent  part  thereof, 
which  provides  that  the  residue  of  the  proceeds  of  sales  shall 
be  divided  among  all  the  creditors  of  said  Luke. 

6th.  And  if  neither  of  said  constructions  shall  be  sustained 
by  the  court,  they  will  further  maintain  that  said  Luke  Tier- 
nan, if  all  his  debts,  both  individual  and  partnership,  be  taken 
into  consideration,  made  said  deed  with  reference  to  the  rule 
common  both  to  courts  of  equity  and  bankruptcy,  that 
individual  creditors  shall  first  be  paid  out  of  individual  prop- 
erty, and  partnership  creditors  out  of  partnership  property, 
and  that  all  the  property  conveyed  by  said  deed,  being  the 
individual  property  of  Luke  Tiernan,  must  be  applied  in  the 
first  instance  to  the  payment  of  his  individual  debts. 

They  relied  on  the  decree  of  Lewis  H.  Sanford,  Assistant 
Vice-Chancellor  of  the  First  Circuit  of  the  state  of  New 
York,  made  with  reference  to  this  deed,  in  the  case  of  Slatter 
*A9i  1  ^-  CarroU,  2  Sandf.  (N.  Y.)  Ch.,  678 ;  Cary  on  Part., 
*^^ J  220,  (5  'Law  Lib.)  ;  Id.,  296 ;  Gow  on  Part.,  886 ;  Story 
on  Part,,  §§  868-866,  376 ;  8  Kent,  64, 65  (4th  ed.) ;  CoUyer 
on  Part.,  887-341 ;  8  Bland  (Md.),  866 ;  McChdloh  v.  DaehielU 
1  Har.  &  G.  (Md.),  97 ;  Pierce  v.  TS^errum,  10  Gill.  &  J. 
(Md.),  268 ;  TackerB  v.  Oxley,  6  Cranch,  44, 45 ;  United  States 
V.  Hack,  8  Pet.,  271 ;  Wilder  v.  Keeler,  8  Paige  (N.  Y.),  171 ; 
Payne  v.  Matthews,  6  Id.,  19;  1  Story  Eq.,  §  676;  Eden  on 
Bankruptcy,  169  et  seq,,  84  Law  Lib. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  ooari. 

The  original  bill  in  this  case  having  been  framed  upon  a 
palpable  misapprehension  of  the  position  of  the  parties,  and 
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of  the  fkcts  oonneoted  with  and  entering  into  their  rights  or 
their  obligations,  reference  to  that  bill  beyond  this  remark  is 
deemed  unnecessary.  The  object  of  the  amended  bill  filed  by 
the  complainants  on  behalf  of  themselves  and  others,  creditors 
of  the  mercantile  houses  of  Luke  Tiernan  and  Charles  Tier- 
nan  of  Baltimore,  and  of  Tiernan,  Cuddy,  &  Co.,  of  New 
Orleans,  is  to  procure  an  appropriation  to  those  creditors  of 
the  sum  of  815,000,  remaining  in  the  hands  of  the  defendant 
Alexander  Neill,  and  derived  to  him  from  Charles  H.  Carroll, 
the  trustee  in  the  deed  from  Luke  Tiernan,  filed  as  an  exhibit 
with  the  answer  of  Neill  in  this  cause.  This  controversy 
depends,  first,  upon  the  construction  of  those  clauses  of  the 
deed  above  mentioned,  which  direct  the  payment  by  the  trus- 
tee to  Alexander  Neill,  and  the  application  by  the  latter  of 
the  sum  so  paid,  and,  secondly,  upon  the  operation  of  the 
rules  of  law,  as  controlling  such  application  in  reference  to 
the  rights  of  the  separate  creditors  of  Luke  Tiernan,  and  of 
the  joint  creditors  of  the  firms  of  Luke  &  Charles  Tiernan, 
and  of  Tiernan,  Cuddy  &  Co. 

In  other  words,  whether  the  separate  creditors  of  Luke 
Tiernan  have  a  prior  right  of  satisfaction  from  the  subject 
of  the  trust  constituting  the  separate  private  estate  of  said 
Tiernan,  or  have  the  right  to  claim  against  that  separate  estate 
pari  passu  only  with  the  several  creditors  of  the  mercantile 
nouses  of  which  Luke  Tiernan  was  a  partner.  The  facts  of 
this  case  are  few  and  simple,  and  are  scarcely  in  any  respect 
controverted ;  the  cause  turns,  as  has  already  been  remarked, 
upon  the  construction  of  the  deed,  and  upon  the  rules  of 
equity  as  applicable  to  the  position  of  the  grantor,  in  relation 
to  the  different  classes  of  his  creditors,  at  the  period  of  its 
execution.  The  language  of  the  deed,  as  indicative  of  the 
intention  of  the  grantor,  will  in  the  first  place  be  adverted  to. 
And  in  considering  this  language,  it  may  be  remarked,  that  it 
nowhere  speaks  of  debts  due  from  Luke  Tiernan,  as  a  mem- 
ber of  the  firms  of  Luke  &  Charles  Tiernan,  or  of  Tier-  r*4oo 
nan,  Cuddy,  &  Co.,  nor  mentions  *nor  alludes  to  those  ^ 
firms,  nor  to  any  other  mercantile  firms  whatsoever.  This 
deed  recites  the  facts  of  the  relinquishment  by  Mrs.  Tiernan 
of  her  dower  right  in  a  large  amount  of  property  previously 
sold  by  her  husband,  and  of  her  consent  to  a  similar  relin- 
quishment in  future  sales  to  be  made  by  the  trustee,  Carroll ; 
it  recites  also  a  debt  due  from  the  grantor  to  Mrs.  Anne  E, 
Brien,  deceased,  which  was  still  unpaid,  and  was  due  and 
owing  to  her  son,  Luke  Tieruan  Brien.  It  then  proceeds  to 
declare, — ^^  That  whereas  the  said  Luke  Tiernan  is  indebted 
to  divei*s  other   persons,  residing   in  different  parts  of  the 
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United  States,  in  a  large  sum  of  money  in  the  aggregate,  bat 
the  names  of  all  the  persons  to  whom  he  is  indebted,  and  the 
amounts  due  to  each  respectivelj,  the  said  Luke  Tiernan  is 
now  nnable  to  specify  particularly.  And  whereas  the  said 
Luke  Tiernan  is  desirous  of  conyeying  the  lands  hereinafter 
described,  in  trust  that  the  same  shall  be  sold,  and  the  pro- 
ceeds thereof  applied  in  the  manner  hereinafter  particularly 
specified.''  The  deed  then,  after  directing  a  sale  by  the  trus- 
tee, provides,  that  he  shall  remit  from  time  to  time,  as  the 
same  shall  be  received,  ^^to  Alexander  Neill  of  Maryland, 
and  payable  to  his  order,  of  the  first  moneys  arising  from  such 
sales,  until  he  shall  have  remitted  the  sum  of  $15,000,  to  be 

Eaid  by  the  said  Alexander  Neill  to  the  creditors  of  the  said 
luke  Tiernan  whose  demands  shall  then  have  been  ascer- 
tained ;  and  if  the  demands  so  ascertained  shall  exceed  the 
said  sum  of  $15,000,  the  same  shall  be  applied  in  part  pay- 
ment of  each  of  the  said  demands,  in  the  ratio  that  each  of 
said  demands  shall  respectively  bear  to  the  whole  sum  $15,000, 
so  to  be  applied.'*  The  deed  then  provides,  out  of  further 
remittances  arising  from  sales  to  be  made  by  the  trustee,  for 
the  payment  of  $12,000  to  Mrs.  Tiernan,  in  compensation  for 
her  right  of  dower ;  and  next,  for  the  payment  of  the  debt 
due  to  the  son  of  Mrs.  Anne  £.  Brien,  and  then  declares, 
that  after  the  last-mentioned  sum  (i.  e.  the  sum  due  to  Mrs. 
Brien  or  to  her  son)  shall  have  been  paid,  all  the  moneys 
arising  from  such  sales  (after  deducting  expenses,  &c.)  shall 
be  remitted  by  the  trustee  to  the  said  Neill,  and  the  same 
shall  be  applied  by  the  said  Neill  to  the  payment  of  the  debts 
due  from  the  said  Luke  Tiernan  to  all  the  creditors  of  the  said 
Luke,  whose  demands  shall  then  have  been  ascertained  by  the 
said  Alexander  Neill ;  ^^  and  in  case  that  the  sum  so  to  be 
applied  shall  be  insufficient  for  the  payment  of  all  such  de- 
mands ;  then,  and  in  this  case,  the  same  shall  be  applied  in 
part  payment  of  each  of  said  demands,  in  the  ratio  that  each 
of  said  demands  respectively  shall  bear  to  the  whole  sum  to 
*42S1  ^^  ^^  applied  to  that  object ;  and  in  case  the  said  sum 
J  shall  be  more  than  equal  to  the  payment  of  *such 
demands,  then,  and  in  that  case,  the  residue  thereof  shall  be 
paid  by  the  said  Alexander  Neill  to  the  said  Luke  Tiernan, 
his  heirs,"  &c. 

We  have  already  adverted  to  the  circumstance,  that  the 
grantor  in  this  deed  has  nowhere  alluded  to  any  mercantile 
concern  with  which  he  was  associated ;  that  he  was  disposing 
of  a  subject  confessedly  his  own  separate  property ;  that  he 
has  not  said,  that  whereas  Luke  Tiernan  &  Son,  or  Tiernan, 
Cuddy  &  Co.,  but  that  Luke  Tiernan,  was  indebted  to  Mn. 
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Tleman  and  to  Mrs.  Brien,  and  to  divere  other  persons  resid- 
ing in  different  quarters  of  the  country.  This  would  not  be 
the  language  of  a  merchant,  (still  less  of  a  practiced  and  ex- 
tensive merchant,)  when  intending  to  designate  the  firm  of 
which  he  makes  a  part.  On  such  occasions  he  never  mentions 
himself  individually,  unless  he  intends  expressly  to  distinguish 
between  himself  and  his  house,  and  would  always  be  so  under- 
stood by  established  mercantile  acceptation.  And  again,  if, 
in  the  construction  of  this  deed,  the  name  of  Luke  Tiernan 
is  to  be  taken  as  synonymous  with  Luke  Tiernan  &  Son,  and 
Tiernan,  Cuddy  &  Co.,  we  should  be  driven  to  the  conclusion 
that  these  several  firms  were  indebted  to  Mrs.  Tiernan  in  con- 
sideration of  her  relinquishment  of  her  dower  in  her  husband's 
estate,  and  to  Mrs.  Brien  for  the  private  debt  due  to  her, — ^for 
all  these  creditors  are  grouped  in  the  same  category.  Their 
claims  originate  in  the  same  source, — ^in  the  obligations  of 
Luke  Tiernan.  The  language  of  the  deed  is,  that  juuke  Tier- 
nan is  indebted  to  Mrs.  Tiernan,  and  to  Mrs.  Brien :  and  the 
same  Luke  Tiernan  it  is  who  is  also  indebted  to  divers  other 
persons  residing  in  different  parts  of  the  United  States.  Such 
a  construction  of  the  deed  involves,  we  think,  a  violation  of 
the  plain  meaning  of  the  terms  of  the  instrument,  and  leads 
to  confusion  and  absurdity. 

It  has  been  insisted  for  the  appellants  in  this  case,  that  the 
admission  by  the  grantor  of  a  large  amount  of  claims  against 
him,  of  the  diversity  of  the  residence  of  his  creditors,  and  of 
the  inability  on  his  part  at  once  to  designate  those  creditors 
and  their  demands,  should  be  received  as  proof  that  the  deed 
was  never  intended  to  be  limited  to  the  private  creditors  of 
the  grantor,  who,  it  is  contended,  must,  as  well  as  the  extent 
of  their  claims,  have  been  known ;  but  was  designed  to  em- 
brace all  his  partnei-ship  liabilities.  We  have  just  stated  that 
such  an  interpretation  of  the  deed  is  inconsistent  with  the 
meaning  of  its  language.  But  if  we  look  beyond  the  deed, 
to  the  position  of  the  parties  at  the  time  of  its  execution,  is 
there  any  probability  arising  from  that  position,  which  can 
justify  the  conclusions  *urged  in  this  respect  for  the  rmAOA 
appellants?  The  grantor  in  this  deed  appears  to  have  '- 
been  at  one  time  the  possessor  of  great  wealth ;  the  deed 
made  an  exhibit  in  this  case  shows  that  he  was  the  possessor 
of  an  unusual  extent  of  property.  It  is  almost  certain,  too, 
from  the  character  and  situation  of  the  subject  of  this  con- 
veyance, as  well  as  from  other  circumstances  disclosed  by  the 
record,  that  its  owner  must  have  been  the  proprietor  of  many 
other  constituents  of  a  large  estate,  both  within  and  without 
the  city  and  stat«  of  his  residence.    That  a  man  thus  situated 
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shoald  necessarily  be  engaged  in  a  variety  of  transactions ; 
should  employ  numerous  i^ents ;  that  many  of  his  transac- 
tions, both  as  to  persons  and  contracts,  should  be  cqnducted 
by  agents ;  that  his  knowledge  with  respect  to  persons  and 
undertakings  should  in  their  detail  be  dependent  on  informa- 
tion to  be  derived  from  agents  thus  employed, — are  circum- 
stances, in  our  view,  falling  within  the  range  of  daily  experi- 
ence, and  such  as  not  only  may  explain  the  language  of  an 
instrument  intended  to  embrace  the  transactions  of  one  so 
situated,  bnt  which  in  fact  render  such  language  proper,  in 
order  to  bring  it  within  the  bounds  of  experience  and  truth. 
The  daily  habits  of  one  so  situated  must  imply,  to  some  ex- 
tent,* an  ignorance  of  the  precise  detail  of  all  that  may  be 
consequent  upon  them.  We  think  it  natural,  (nay,  with  a 
due  regard  to  truth,  inevitable,)  that  one  so  situated,  if  called 
upon  on  an  emergency,  should  admit  his  inability  to  enumer- 
ate all  that  he  had  done, — all  that  he  had  authorized  to  be 
done  throuffh  others, — and  every  consequence  which  might 
flow  from  the  one  or  the  other.  The  language  of  Mr.  Tier- 
nan  we  consider,  therefore,  as  not  more  comprehensive  than 
was  appropriate  to  embrace  his  private  liabilities.  The  debts 
due  to  his  wife  and  to  Mrs.  Brien  were  strictly  domestic  obli- 
gations, necessarily  within  his  knowledge ;  were  regarded  as 
of  a  peculiarly  sacred  character ;  and  therefore  were  provided 
for,  exempt  from  the  contingency  of  an  ultimate  insufficiency 
of  funds.  But  even  these  claims,  however  sacred  they  may 
have  been  deemed,  were  not  permitted  absolutely  to  pre- 
cede a  contribution  at  least  to  other  creditors  whose  condition 
might  be  known  ;  but  they  have  been  postponed  to  these  pro 
tanto.  The  language  of  that  portion  of  the  deed  which,  ^ter 
the  payment  directed  to  be  made  to  Mrs.  Tiernan  and  to  Luke 
Tiernan  Brien,  and  after  distribution  of  the  first  fifteen  thou- 
sand dollars  received  from  the  trustee,  directs  the  application 
of  the  subsequent  proceeds  of  the  trust  subject  to  all  the 
creditors  of  the  grantor  then  ascertained,  and,  in  the  event  of 
a  surplus,  the  payment  of  that  snrplus  to  the  grantor,  has 
*42i)1  ^^^^  earnestly  pressed  on  our  attention.  It  has  been 
J  argued  upon  *this  provision  of  the  deed,  either  that  it 
is  expressive  of  the  intention  of  Luke  Tiernan  to  let  in  all 
his  creditors,  social  as  well  as  individual,  or  that  it  is  fraudu- 
lent, as  interposing  a  hindrance  on  one  or  the  other  class,  or 
on  both  the  classes  of  his  creditors,  by  an  attempt  to  ret4un 
the  proceeds  of  the  land,  in  opposition  to  their  rights.  We 
cannot  yield  to  this  argument  the  ends  it  was  designed  to 
accomplish.  We  think  that  the  terms  of  this  latter  provision, 
BO  far  from  enlarging  the  meaning  of  the  former,  so  as  to  l^t 
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!n  npon  the  trust  subject  the  creditora  of  the  firms  before 
mentioned,  tend  rather  to  strengthen  the  limit  presented  by 
the  former  provision  when  standing  alone.  For  although  the 
distribution  of  the  money  to  be  received  by  Neill  is  to  be 
made  amongst  all  the  creditors,  they  are  still  the  creditors  of 
the  said  Luke  Tiernan  before  spoken  of,  and  the  creditors  of 
no  other  person.  This  mode  of  expression,  coming  from  an 
individual  ])racticed  in  the  habits  and  language  of  merchants, 
we  regard  as  a  confirmation  of  the  intention  previously  ex- 
pressed, rather  than  as  proof  of  a  departure  from  that  inten- 
tion. Next,  as  to  any  evidence  of  fraud  resulting  from  the 
direction  to  pay  over  to  the  grantor  in  the  deed  any  surplus 
which  might  remain  after  satisfying  the  separate  creditors; 
we  can  perceive  no  proof  of  fraud,  no  attempt  to  hinder  or 
delay  the  creditors  in  this  direction.  Nothing  is  more  prob- 
able than  that  Luke  Tiernan  might  have  considered  the  effects 
of  Luke  Tiernan  &  Son  and  of  Tiernan,  Cuddy  &  Co.,  repre- 
sented to  be  of  a  large  amount,  as  adequate  to  meet  the  joint 
responsibilities  of  those  firms ;  or,  at  any  rate,  he  might  have 
insisted  upon  his  right  to  refer  the  partnership  creditors  to 
the  partnership  funds  in  the  first  instance,  and,  until  these 
should  be  shown  to  be  insufficient,  to  retain  possession  of  his 
separate  private  estate.  The  argument  then  appears  to  be 
defective  in  either  aspect  in  which  it  is  applied. 

The  second  principal  position  assumed  for  the  appellant  is 
this :  that,  conceding  the  fifteen  thousand  dollars  in  contro- 
versy to  have  been  ever  so  clearly  appropriated  by  Luke  Tier- 
nan to  his  separate  creditors,  still,  under  principles  of  equity, 
8uch  an  appropriation  cannot  be  maintained ;  but  that  those 
principles  authorize  the  partnership  creditors  of  Tiernan  & 
Son,  and  of  Tiernan,  Cuddy  &  Co.,  to  charge  that  fund  pari 
pasm  with  the  separate  creditors  of  said  Tiernan. 

The  rule  in  equity  governing  the  administration  of  insol- 
vent partnerships  is  one  of  familiar  acceptation  and  practice  ; 
it  is  one  which  will  be  found  to  have  been  in  practice  in  this 
country  from  the  beginning  of  our  judicial  history,  and  to 
have  been  generally,  if  not  universally,  received.  This  r«40f^ 
rule,  *with  one  or  two  eccentric  variations  in  the  Eng-  '- 
lish  practice  which  may  be  noted  hereafter,  is  believed  to  be 
identical  with  that  prevailing  in  England,  and  is  this  : — That 
partnership  creditors  shall  in  the  first  instance  be  satisfied 
from  the  partnership  estate ;  and  separate  or  private  creditors 
of  the  individual  partners  from  the  separate  and  private  estate 
of  the  partners  with  whom  they  have  made  private  and  indi- 
vidual contracts;  and  that  the  private  and  individual  property 
of  the  partners  shall  not  be  applied  in  extinguishment  of 
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partnership  debts^  until  the  separate  and  individnal  creditors 
of  the  respective  partners  shall  be  paid.  The  reason  and 
foundation  of  this  rule,  or  its  equality  and  fairness,  the  court 
is  not  called  on  to  justify.  Were  these  less  obvious  than 
they  are,  it  were  enough  to  show  the  early  adoption  and  gene- 
ral prevalence  of  this  rule,  to  stay  the  hand  oi  innovation  at 
this  day ;  at  least,  under  any  motive  less  strong  than  the  most 
urgent  propriety. 

This  rule  may  be  traced  back  in  England,  with  certainty,  to 
the  cases  of  -Er  parte  Orawdery  in  2  Vern.,  706,  (in  1716,) 
and  of  Hx  parte  Cook,  2  P.  Wms.,  500,  (in  1728,)  nearly  a 
century  and  a  half  since.  It  was  aflSrmed  by  Lord  Hard- 
wicke  in  Mt  parte  Hunter,  in  1  Atk.,  228,  (in  1742,)  and 
continued  unchanged  until  the  year  1785,  when  a  material 
innovation  was  made  upon  it  by  Lord  Thurlow,  in  the  case  of 
^  parte  Hodgson,  2  Bro.  Ch.,  5.  By  the  decision  last  men- 
tioned, the  established  practice  then  of  sixty  years  was  so 
changed,  and  the  distinction  between  joint  and  separate  credi- 
tors so  broken  up,  that  the  former  were  permitted  to  come  in, 
and  to  receive  dividends  pari  passu  with  the  latter,  from  the 
separate  estate. 

This  change  led  to  the  practice  of  filing  a  bill  on  behalf  of 
the  separate  creditors,  to  restrain  the  order  in  bankruptcy 
whenever  there  was  a  joint  estate,  and  by  this  means  the 
rights  of  the  joint  and  separate  creditors  on  their  respective 
funds  were  maintained  ;  a  proceeding  which  could  rest  on  no 
other  foundation,  than  the  peculiar  equities  of  these  different 
parties  with  respect  to  the  funds  with  which  they  had  been 
respectively  connected.  In  consequence  of  the  inconvenience 
of  Lord  Thurlow's  rule,  and  of  the  injustice  it  was  thought  to 
involve.  Lord  Loughborough  re-established  the  practice  that 
had  so  long  previously  existed,  with  the  single  modification  of 
permitting  the  joint  creditors  to  prove  uncfer  a  separate  com- 
mission ;  but  denying  to  them  any  right  to  dividends,  until 
after  the  separate  creditors  were  satisned.  The  reasoning  of 
his  Lordship,  as  going  to  show  that  his  decision  is  founded  in 
pure  principles  of  equity,  is  peculiarly  forcible.     Speaking  of 

*4271  *^®  ^^^®  ^^  Lord  Thurlow,  he  says, — "The  difficulty 
-J  that  has  struck  me  upon  *it  is,  that  what  I  order  here 
sitting  in  bankruptcy,  I  shall  forbid  to-morrow  sitting  in 
chancery ;  for  it  is  quite  of  course  to  stop  the  dividend  upon  a 
bill  filed.  The  plain  rule  of  distribution  is,  that  each  estate 
shall  bear  its  own  debts.  The  equity  is  so  plain,  that  it  is  of 
course  upon  a  bill  filed.  The  object  of  the  commission  is  to 
distribute  the  effects  with  the  least  expense.  Every  order  I 
make  to  prove  a  joint  debt  on  a  separate  estate,  must  produce 
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a  bill  in  eqnity.  It  is  not  fundamentally  a  ju9t  distribution, 
nor  a  convenient  distribution.  Every  creditor  of  the  partner- 
ship would  come  upon  the  separate  estate.  The  consequence 
would  be,  the  assignees  of  the  separate  estate  must  file  a  bill 
to  restrain  the  dividend  upon  all  these  proofs,  and  make  the 
partners  parties.  But  there  is  another  circumstance.  It  is  a 
contrivance  to  throw  this  upon  the  separate  estate."  Aeain 
his  Lordship  says, — ^^  It  is  not  stated  as  a  case  where  there 
are  no  joint  funds.  Here  it  is  only  that  there  are  two  funds. 
Their  proper  fund  is  the  joint  estate,  and  they  must  get  all 
they  can  from  that  first.  I  have  no  diflSculty  in  ordering 
them  to  be  permitted  to  prove ;  but  not  to  receive  a  divi- 
dend." This  doctrine  of  Lord  Loughborough,  deduced,  as  he 
tells  us,  not  less  from  fundamental  principles  of  equity,  than 
from  convenience  in  the  administration  of  bankrupts'  estates, 
appears  to  have  been  followed  in  England  ever  since.  The 
numerous  cases  chiefly  before  Lord  Eldon  going  to  sustain 
this  position,  would,  if  quoted,  unnecessarily  encumber  our 
opinion ;  they  are  collected  in  note  1  to  the  case  of  Eltan^  Ex 
parte^  8  Vesey  by  Sumner,  p.  242.  It  may  be  proper  in  this 
place  to  mention  the  two  departures  permitted  by  the  Court 
of  Chancery  in  England  from  the  general  rule  pursued  by 
that  court,  which  departures  were  adverted  to  in  a  previous 
part  of  this  opinion.  The  first  is  presented  in  the  instance  in 
which  the  petitioning  creditor^  though  a  joint  creditor,  is  per- 
mitted to  charge  the  separate  effects  pari  pa89u  with  the  sepa- 
rate creditors,  because,  as  it  is  said,  his  petition,  beine  prior  in 
time,  is  in  the  nature  of  an  execution  in  behalf  of  himself 
and  the  separate  creditors.  The  second  is  that  in  which  there 
are  no  joint  effects  at  all.  In  this  last  instance  it  is  said  that 
the  joint  creditors  may  come  in  for  dividends  pari  passu  on 
the  separate  effects ;  though  if  there  be  joint  effects,  though 
of  the  smallest  possible  amount,  this  privilege  would  not  be 
allowed.  These  exceptions  it  seems  difficult  to  reconcile  with 
the  reason  or  equity  on  which  the  general  rule  is  founded ; 
they  are  but  exceptions,  however,  and  cannot  impair  that  rule. 
They  do  not,  for  aught  we  have  seen,  appear  to  have  been 
recognized  by  the  courts  of  this  country.  The  case  of  r^^oo 
Thicker  v.  Oxley^  5  *Cranch,  84,  was  a  case  at  law,  and  ^ 
the  court  in  that  case,  whilst  they  admitted  the  joint  creditors 
to  prove  and  to  receive  dividendB  against  the  separate  estate, 
explicitly  recognized  the  authoritgr  of  Hz  parte  Eltan^  and  the 
power  and  the  duty  of  a  court  of  chancery,  upon  application 
thereto,  to  prevent  the  diversion  of  the  separate  fund.  The 
latter  exception  above  referred  to  was  considered  by  the  Court 
of  Appeals  of  Maryland,  in  the  case  of  MeOvMoh  v.  Dashiell^ 
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IHarr.  Jk  G.  (Md.),  97,  ud  bjr  tfeft  eont 
dialed* 

Tha  doctrine  apon  this  qoestioD  of  dirtritivtMNi,  as  Ohv- 
trated  both  in  the  English  and  American  deaaona,  wiD  be 
fonnd  to  be  ablj  treat^  in  the  cmbb  of  Jfimajp  t.  Mmrrmg^ 
5  Jobna.  (K.  T.)  Ch^  72  a  teq. ;  and  h\  Archer,  Juatiee,  in  the 
caae  of  McCmOoh  t.  DomKUXU  in  1  HaVr.  &  6^  pp.  99  to  107  ; 
and  the  aothoritiea,  bf>th  English  and  American,  aie  eoUated 
in  a  learned  note  in  the  third  Tolnme  of  Kent  Commentariea, 
beginning  on  p.  65  of  that  rolaroe. 

Tie  proper  eonclosion  from  these  anthoritiea  we  deem  to  be 
thia,  as  is  stated  also  by  Jostioe  Stonr  in  his  treatise  on  Part- 
nership, p.  376,  where  he  says, — ^  It  is  a  general  rnle,  that  the 
jmnt  debts  are  primarily  payable  out  of  the  joint  effects,  and 
Me  entitled  to  a  preference  over  separate  debts  of  the  bank- 
mpt ;  and  so,  in  the  conyerse  case,  the  separate  debts  aie  pri- 
marily payable  ont  of  the  separate  effects,  and  possess  a  like 
preference;  and  the  surplus,  only  after  satisfying  such 
priorities,  can  be  reached  by  the  other  class  of  creditors.** 

Upon  a  full  consideration  of  this  cause,  we  are  of  tiie  opn- 
ion  that,  upon  either  ground  of  objection  ui^ed  to  the  decree 
of  the  Circuit  Court,  that  decree  shoold  be  affirmed,  and  it  is 
hereby  accordingly  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transeript  of  tiie 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed, 
costs. 
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•Daniel  L.  Grove,  Appellant,  v.  John  McP.  Bkibn,  Rob- 
ert Gn^MOB,  William  Fowls,  William  H.  Fowle,  and 
Gbobgb  D.  Fowle,  trading  under  the  Firm  of  Wil- 
liam Fowle  &  Sons,  Defendants. 

Cross  Suit. 

Robert  Gilmor,  Complainant,  v.  Daniel  L.  Grove,  John 
McP.  Brien,  William  Fowle,  William  H.  Fowle,  and 
George  D.  Fowle,  trading  under  the  Firm  of  Wil- 
liam Fowle  &  Sons,  Dependants. 

Where  a  manufacturer  upon  the  upper  waters  of  the  Potomac  shfoped  five 
hundred  kegs  of  nails  to  Alexandria,  taking  from  the  master  of  the  canal- 
boat  a  receipt  saying  that  the  nails  were  **  to  be  delivered  to  Fowle  A  Sons 
In  Alexandria,  for  the  use  of  Robert  Gilmor  of  Bidtlmore,"  and  on  the 
same  day  sent  a  letter  to  the  consignees,  advising  them  that  the  goods  were 
consigned  for  the  use  of  Gilmor,  such  delivery  and  bill  of  lading  operated 
as  a  transfer  of  the  legal  title  to  Gilmor,  who  was  in  fact  the  consignor. 

The  effect  of  a  consignment  of  goods,  generally,  is  to  vest  the  property  in  the 
oonsignee;  but  if  tne  bill  of  Jadine^is  special  to  deliver  the  ffoods  to  A  for 
the  use  of  B,  the  property  vests  in  B,  and  the  action  must  be  brou^^t  in  his 
name  In  case  of  loss  or  damage.^ 

Therefore,  the  kegs  of  nails  in  the  hands  of  Fowle  &  Sons  were  not  subject 
to  an  attachment  by  the  credit<Hrs  of  the  manufacturer;  nor  had  Fowle  A 
Sons  any  valid  lien  upon  them  for  previous  advances  to  him.  The  title  to 
the  nalM  had  passed  to  Gilmor  before  they  came  into  the  possession  of 
Fowle  A  Sons. 

In  this  case  the  manufacturer  acted  bona  Jlde,  In  the  transfer  of  the  goods, 
for  the  purpose  of  securing  a  pre-existing  debt  to  Gilmor.  This  being  so, 
there  was  no  necessity  for  Gilmer's  expressing  his  assent  to  the  transfer,  in 
order  to  the  vesting  the  title.    The  manuf actiuw  was  a  competent  witness. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia  and  County  of  Alexandria. 

It  was  a  controversy  respecting  the  right  to  certain  kegs  of 
nails,  which  were  in  the  hands  of  William  Fowle  &  Sons,  in 
Alexandria. 

On  the  14th  of  March,  1848,  the  following  was  the  position 
of  the  several  parties  who  had  any  concern  in  the  matter. 

John  McPherson  Brien  carried  on  an  extensive  iron  con- 
cern upon  the  waters  of  Antieatam  Creek,  in  Maryland,  near 
the  Potomac  River  above  Harper's  Ferry. .  He  was  indebted 
to  Robert  Gilmor  of  Baltimore,  to  Daniel  L.  Grove  of  Alex- 
andria, and  to  William  Fowle  &  Sons  of  the  same  place.  To 
the  last-mentioned  house  he  had  been  in  the  habit  of  sending 
nails  from  the  foundry,  and  upon  the  preceding  21st  of  Feb- 
ruary had  written  the  following  letter : 

>Dx8iiHeui8HED.  The  Bark  Car-  mvda,  3  WaU.,  568;  HaXUday  v.  flam- 
iMOf  9  Ben.,  16.  Crrsn.  Lawrence  iUon,  11  Id.,  564;  The  Vaughan  and 
T.MUUurn    J7  How..  ur,\  The  Ber-    Telegraph.  14  Id. ^  2K. 
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''  Antieatam,  February  21, 1848. 
*'  Messrs.  Wh.  FowiiB  &  Sons  : — 

*4301       ^^  Gentlemen, — ^Tour  account  of  sales,  &c.,  has  been 
-I  examined  *and  found  correct,  and  charges  for  your 
commission,  &c.,  made  in  my  books  accordingly. 

*^  The  water  I  learn  will  be  put  into  the  canal  in  a  day  or 
two,  when  I  shall  embrace  the  first  opportunity  to  forward 
you  the  nails  you  have  ordered. 

**  Yours,  most  respectfully, 

"  Jko.  MoP.  Bribn/' 

In  this  state  of  affairs,  Brien  made  a  shipment  by  one  of  the 
canal-boats,  and  took  the  following  receipt : — 

"  Received,  March  14, 1848,  of  John  McP.  Brien,  600  kegs 
of  nails,  to  be  delivered  to  William  Fowle  &  Sons,  Alexandria, 
D.  C,  for  the  use  of  Robert  Gilmor,  Esq.,  Baltimore,  in  good 
order. 

'^  Gbobob  H.  Shabplbss, 
For  Isaac  Shabplbss.'' 

Upon  the  same  day  the  following  letter  was  written,  which, 
it  appeared  by  the  testimony,  was  not  mailed  at  Mr.  Brien 's 
post-office,  but  brought  down  the  canal  by  the  boatman,  and 
mailed  at  Georgetown,  on  the  20th.  It  was  received  by 
Fowle  &  Sons  on  the  21st. 

"  To  Mbssbs.  Wm.  Fowle  &  Sons  : — 

"  Gentlemen, — We  have  this  day  shipped  on  board  of  Oapt. 
Sharpless'  boat,  and  consigned  to  you,  lor  the  use  of  Robert 
Gilmor,  Esq.,  Baltimore,  500  kegs  nails,  viz.,  27  8<I.,  84  4<I., 
68  6d.,  99  8d.,  107  lOrf.,  58  12d.,  22  20rf.,  and  17  80d.  nails ; 
22  2d.,  7  8d.,  and  15  10c?.  brads ;  10  8d.  and  12  lOd.  fencing, 
which  we  hope  will  arrive  in  good  order.  You  will  please  pay 
Capt.  Sharpless  his  freight,  and  oblige  yours,  respectfully, 

"  Jno.  McP.  Bbibn, 
Per  Jas.  S.  Pbimbosb. 

**  March  14, 1848." 

Postmarked,  **  Georgetown,  D.  C,  March  20.'* 

Upon  the  preceding  23d  of  January  Grove  had  filed  a  bill 
(the  origin  of  all  these  legal  proceedings)  against  Brien  and 
Fowle  &  Sons,  stating  that  Brien  was  indebted  to  the  com- 
plainant in  the  sum  of  $1089.50,  and  praying  that  an  attach- 
ment might  issue  against  his  funds  and  effects  in  the  hands  of 
Fowle  &  Sons.  As  soon  as  the  nails  arrived,  viz.,  on  the  20tb 
of  March,  the  marshal  served  the  attachment  and  subpoena. 
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It  may  be  here  stated,  that  Gilraor  obtained  leave  of  the 
court  to  be  made  a  defendant,  and  afterwards  filed  his  answer 
and  cross-bill. 

*It  is  not  necessary  to  state  the  progress  of  the  suit  rmAQ-i 
through  all  its  details.     The  parties  all  answered,  and  ^ 
much  testimony  was  taken,  including  that  of  Brien,  which 
was  objected  to  by  the  counsel  for  Grove.     Proper  parties 
were  also  made  in  place  of  some  who  had  died. 

Powle  &  Sons  in  their  answer  set  forth  their  previous  deal- 
ings with  Brien,  the  letter  (above  inserted)  of  the  21st  of  Feb- 
ruary, and  claimed  that  Brien  was  indebted  to  them  on  account 
of  prior  transactions,  for  which  balance  so  due  they  had  a  lien 
on  the  nails. 

The  answer  of  Gilmor,  and  his  cross-bill,  state  substantially 
the  same  facts,  and,  after  referring  to  the  attachment  of  the 
nails  in  controversy  by  Grove,  say, — That  John  McP.  Brien 
was  indebted  to  Robert  Gilmor,  ^besides  other  large  indebted- 
ness,) in  the  amount  of  a  draft  for  $4,406.40,  which  was 
drawn  by  Brien  on  Gilmor  and  by  him  accepted,  and  at 
maturity  paid  by  Gilmor,  at  the  request  and  solely  for  the 
use  of  Brien.  That  previous  to  the  shipment  of  the  said 
nails,  it  was  agreed  between  Brien  and  Gilmor,  that  Brien 
should  ship  to  Gilmor  the  500  kegs  of  nails,  on  account  of, 
and  to  be  applied  in  part  liquidation  of,  such  pre-existing 
debt. 

It  then  proceeded  to  state  the  shipment,  and  claimed  the 
nails  as  his  property. 

The  answer  of  John  McP.  Brien  to  the  original  and  cross- 
bills neither  admits  nor  denies  his  indebtedness  to  Grove,  as 
charged  in  his  original  bill,  but  calls  for  proof.  He  states  his 
indebtedness  to  Gilmor,  as  alleged  in  the  cross-bill,  and  admits 
that,  according  to  a  previous  agreement  between  himself  and 
Gilmor,  and  in  consideration  of  such  pre-existing  indebted- 
ness, he  shipped  the  500  kegs  of  nails  in  controversy,  on  the 
14th  of  March,  1848,  to  the  care  of  Wm.  Fowle  &  Sons.  That 
by  letter  dated  the  14th  of  March,  1848,  he  advised  said  Wm. 
Fowle  &  Sons,  that  the  said  nails,  a  particular  description  of 
which  is  contained  in  the  letter,  were  forwarded  to  them,  for 
the  use  of  Robert  Gilmor,  of  Baltimore,  and  also  inclosed  them 
the  receipt  or  bill  of  lading  of  the  common  carrier,  to  whom 
the  said  nails  were  delivered,  which  expressed  that  the  same 
were  shipped  for  the  use  of  Robert  Gilmor,  and  denies  all 
fraud,  combination,  &c. 

Grove  answered  the  cross-bill,  stating  his  ignorance  gener- 
ally of  the  facts,  calling  for  proof,  and  charging  that  the  con- 
signment for  Gilmor's  use.  if  made,  was  fraudulent,  &o.,  &c. 
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The  result  of  the  evidence  in  the  suit  may  be  stated  to 
establish  the  debt  of  Brien  to  Gilmor,  to  Grove,  and  to  Fowle 
&  Sons,  and  the  question  was  which  creditor  had  the  pre- 
ference. The  account  of  the  sale  of  the  nails  was  thus  pre- 
sented by  Fowle  &  Sons. 

*4S21       *^^  ^^^  ^  perceived  that  their  prior  debt  is  not 
-'  brought  into  the  account. 

*^  Sales  500  casks  nails,  received  from  the  Antieatam  Lron- 
Works,  for  account  and  risk  of  whom  it  may  concern. 

^  Aceotmt  of  the  sale  of  the  nails  by  William  Fowle  ^  Sane. 

1845. 
Nov.  8.  R.  Crupper,  100  casks,  10,0001bs. 

at  fPll,  6  months'  credit,     .     •    f  412.60 
1846. 
Oct.  27.  James  Green,  400  casks,  40,0001bs. 

at  9&i,  6  months'  credit,     .     .      1,400.00 

11,812.60 

Charges. 
1848. 
Mar.  18.  Paid  freight  on  500  kegs  nails,  976.00 

Interest  on  $75  till  sales  are  due,         17.64 
Wharfage,  $5 ;  drayage,  $8.75,  8.76 

Storage,  at  f  cents  per  cask  per 

month,  ....     162.26 

Labor,  receiving,  piling,  and  de- 
livering,        •        •        •  •         6.00 
Cooperage,        ...            .         4.26 
Fire  Insurage,   6.100  per  $100  a 

month  and  policy,  $1,         .        .       42.00 
Commission  and  guarantee,  6  per 

cent., 108.76 

418.64 

Net  proceeds  average  cash,  Febru-  

ary  7-lOth,  1847 $1,898.96 

"  Wm.  FoWLB  &  SOKS. 

^Alexandria,  October  28th,  1846.'' 


On  the  81st  day  of  October,  1846,  the  Circuit  Court  passed 
the  following  decree. 

^^  Final  Deeree. 

^  And  now  here,  at  this  day,  to  wit,  at  a  court  continued 
and  held  for  the  district  and  county  aforesaid,  the  81st  day  of 
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October,  1848,  came  the  parties  aforesaid  by  their  solicitors, 
and  these  causes  being  set  for  hearing,  and  coming  on  to  be 
heard  this  Slst  day  of  October,  1846,  upon  the  original, 
amended,  and  cross-bills,  demurrer,  answers,  general  replica- 
tion, depositions,  exceptions,  agreements  of  counsel,  inter- 
locutory decrees  and  orders,  and  other  papers,  and  it  appear- 
ing to  the  court  that  all  the  parties  defendant  to  said  rmAoo 
original,  amended,  and  croBi»-bills  *had  duly  answered  ^ 
the  same,  and  the  arguments  of  counsel  being  heard,  the  court 
doth  order,  adjudge,  and  decree,  that  the  amount  of  sales  by 
the  defendants,  William  Fowle  &  Sons,  of  the  nails  in  contro- 
versy, made  under  an  order  in  these  causes  of  May  term,  1844, 
not  having  been  excepted  to,  be  and  the  same  is  hereby  con- 
firmed. And  the  court  proceeding  first  to  decide  upon  the 
original  bill  filed  by  the  complainant,  Daniel  L.  Grove,  doth 
adjudge,  order,  and  decree,  that  the  resident  defendants,  Wil- 
liam Fowle  &  Sons,  had  not,  at  the  filing  of  the  said  original 
bill,  or  at  any  time  since,  in  their  hands  any  property,  ewcts, 
or  money  belonging  to  the  said  non-resident  defendant,  Jno. 
McP.  Brien ;  and  do  further  adjudge,  order,  and  decree,  that 
said  original  bill  be  dismissed,  and  that  the  said  Daniel  L. 
Grove  do  pay  to  the  defendants  thereto  their  costs  in  that 
behalf  expended. 

^^  And  the  court  proceeding  now  to  consider  and  decide 
upon  the  cross-bill,  filed  by  the  said  Robert  GKlmor  in  this 
cause,  doth  adjudge,  order,  and  decree,  that  the  said  Robert 
Gilmor  recover  of  the  said  John  McP.  Brien  the  sum  of  four 
thousand  four  hundred  and  five  dollars  and  forty  cents,  the 
amount  of  the  draft  in  the  said  cross-bill  mentioned,  with 
interest  thereon  from  the  4th  day  of  March,  1848,  till  paid ; 
to  be  credited,  however,  by  the  sum  of  one  thousand  eight 
hundred  and  twelve  dollars  and  fifty  cents,  as  of  the  14th  day 
of  March,  1843;  the  said  sum  of  $1812.60  being  the  gross 
amount  of  the  sales  of  the  said  five  hundred  kegs  of  nails,  as 
shown  by  the  account  of  sales  of  the  said  William  Fowle  & 
Sons  above  mentioned ;  and  the  court  doth  further  order  and 
decree,  that  the  said  William  Fowle  &  Sons,  out  of  the  said 
one  thousand  eight  hundred  and  twelve  dollars  and  fifty  cents, 
the  proceeds  of  the  sales  of  said  nails  in  their  hands,  retain  the 
sum  of  four  hundred  and  thirteen  dollars  and  fifty-four  cents, 
in  discharge  and  payment  of  the  freight  on  the  shipment  of 
said  nails,  for  storage,  insurance,  commission  on  sales,  and  the 
other  items  of  charge  against  the  said  nails  set  forth  in  their 
said  account  of  sales;  and  the  court  doth  further  adjudge, 
order,  and  decree,  that  the  said  William  Fowle  &  Sons  are  not 
entitled  to  any  lien  on  the  said  nails,  or  their  proceeds,  for  the 
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sum  of  $884.60  claimed  by  them  to  be  due  as  a  general  bal- 
ance of  account  on  previous  transactions  between  them  and 
the  said  John  McP.  Brien.  The  court  doth  further  adjudge, 
order,  and  decree,  that  William  Fowle,  William  H.  Fowle, 
and  George  D.  Fowle,  composing  the  firm  of  William  Fowle 
&  Sons,  pay  over  to  the  said  Robert  GKlmor  the  sum  of 
one  thousand  three  hundred  and  ninety-eight  dollars  and 
*4841  ^i^^ty'B^^  cents,  being  the  balance  of  the  sales  of  the 
-I  *said  nails  in  their  hands,  after  deducting  the  said  sum 
of  #418.54  in  manner  aforesaid.  And  the  court  further  ad- 
judge, order,  and  decree,  that  the  said  Robert  Gilmor  recover 
of  the  defendants  to  said  cross-bill  his  cost  against  them  in 
that  behalf  expended. 

**  From  which  decree  the  complainant.  Grove,  in  the  orig^al 
bill,  and  a  defendant  in  the  cross-bill,  prays  an  appeal  to  the 
Supreme  Court  of  the  United  States,  which  is  granted,  upon 
his  giving  bond  and  security  in  the  sum  of  $2500,  to  be  ap- 
proved by  the  court  or  one  of  the  judges  thereof.'' 

Upon  this  appeal,  the  case  came  up  to  this  court. 


It  was  argued  by  Mr.  Davis^  for  the  appellant,  and  Mr. 
Francis  L.  &nitK  and  Mr.  Meredith^  for  the  appellee. 

The  points  raised  by  Mr.  Bavis^  upon  which  the  decision  of 
the  court  turned,  were  the  following : 

If  the  deposition  of  Brien  be  admitted,  still,  on  considera- 
tion of  the  whole  evidence,  the  case  of  the  answer  and  orosa- 
bill  is  not  proved. 

(a.)  The  deposition  is  silent  as  to  the  alleged  ^previous 
agreement ;  '*  nor  is  any  communication  with  Gilmor  prior  U> 
the  attachment  shown. 

(5.)  The  statement  of  the  consideration  is  defective, — as  in 
the  cross-bill, — ^being  merely  his  drawing  on  Gilmor,  who 
accepted  and  paid  the  draft ;  *^  in  consideration  of  which  draft 
and  other  indebtedness,"  &c. 

5.  He  then  states,  1st,  that  he  shipped  500  kegs  of  nails  to 
Fowle  &  Sons,  for  use  of  Gilmor ;  2d,  that  he  took  the  an- 
nexed receipt;  8d,  that  the  letter  of  March  14,  1848,  was 
written  by  his  authority.  What  that  letter  contained  does 
not  appear.  If  it  be  supposed  to  be  the  one  produced  by 
Fowle  &  Sons,  then, — 

1.  It  is  not  proved,  and  so  cannot  be  read  against  any  but 
Fowle  &  Sons. 

2.  If  it  be  read  against  the  complainants,  it  did  not  reach 
Fowle  &  Sons  till  after  the  attachment,  and  was  not  mailed 
till  the  day  of  the  attachment. 

It  is  not  shown  that  the  receipt  ever  left  Brien's  possew- 
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sion  prior  to  the  attachment  or  prior  to  his  deposition.  9 
Leigh,  181. 

It  is  submitted  that  these  facts,  if  believed,  do  not  amount 
to  a  transfer  of  the  title  to  the  nails  to  Gilmor,  prior  to  the 
"Attachment.  Tiernan  v.  Jackson^  5  Pet.,  597-599 ;  Williama 
V.  Everett^  14  East,  582  ;  Grant  v.  Avsten^  8  Price,  58 ;  SeoU 
et  aL  V.  Porcher^  8  Meriv.,  652,  668,  664 ;  Story  on  Agency, 

877,  note  8 ;  The  Frances^  French's  Claim^  8  Cranch,  r«^oe 
i69,  *868 ;  8  Cond.  R.,  224 ;  and  Dunham  and  Ban-  >-  *^ 
dolpV%  claim,  8  Cranch,  864,  858 ;  8  Cond.  R.,  222,  228";  The 
Constantia — Henrickson,  6  Rob.  Adm.,  821 ;  Abbott  on  Ship., 
828,  829,  (5th  Am.  ed.)  ^  6;  The  Venus,  8  Cond.  R.,  181 
(note  2)  ;  2  Kent's  Com.,  682,  688,  note  a  (8d  ed.) ;  8  Bam. 
&  A.,  821. 

The  receipt  is  not  a  bill  of  lading ;  or  if  it  be  one,  the  mere 
taking  it  does  not  change  the  property,  nor  the  mere  indorse- 
ment, without  delivery  of  it.  Abbott  on  Ship.,  829,  880; 
Mtchel  V.  Fde,  8  Perry  &  D.,  518 ;  S.  C,  11  Ad.  &  Ell.,  888 ; 
1  Bos.  &  P.,  568 ;  1  Pet.,  886. 

But,  in  fact,  the  deposition  shows  that  these  nails  were  con- 
signed generally  to  Fowle  &  Sons  on  their  order ;  that  the 
consignment  for  use  of  Gilmor  is  an  afterthought,  to  cover 
the  property  fi*om  attachment,  and  a  device  frequently  resorted 
to  by  Brien  for  such  purposes ;  and  that  Brien*s  deposition  is 
unworthy  of  credit. 

The  counsel  for  the  appellee,  after  examining  the  evidence 
to  prove  that  the  nails  were  shipped  by  Brien  to  pay  a  pre- 
existing debt  to  Gilmor,  made  the  following  points. 

If,  then,  as  we  insist,  the  evidence  just  alluded  to  proves 
that  the  nails  were  shipped  under  a  special  contract  between 
Brien  and  Gilmor,  in  consideration  of  a  pre-existing  debt,  due 
from  the  former  to  the  latter,  they  became  the  property  of 
Gilmor,  on  the  14th  day  of  March,  1848,  and  are  not  liable  to 
the  lien  of  an  attaching  creditor,  and  on  this  ground  the  at- 
tachment of  Grove  must  fail.  Story  on  Agency  (ed.  1889), 
]  862,  and  cases  cited  in  note  2 ;  Wevmovith  v.  Boyer,  1  Ves., 
[l6 ;  Caxe  et  al.  v.  Harden  et  aL,  4  East,  211 ;  Bum  v.  Car- 
valho,  4  Myl.  &  C,  690 ;  Wood  v.  Roach,  2  Dall.,  180 ;  1  Yeates, 
(Pa.),  177. 

In  view  of  these  positions,  we  further  submit,  that  immedi- 
ately upon  the  receipt  of  the  nails  by  Sharpless,  the  common 
carrier,  and  his  signing  the  bill  of  lading,  expressing  on  its 
face  that  they  were  to  be  delivered  to  Wm.  Fowle  &  Sons,  for 
the  use  of  Robert  Gilmor  of  Baltimore,  the  absolute  title  to 
the  nails  vested  in  Gilmor,  and  their  delivery  to  Sharpless,  the 
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carrier,  operated  in  law  as  a  delivery  to  Oilmor.  The  rule  it 
the  same  whether  the  goods  be  sent  from  one  inland  place  to 
another,  or  beyond  sea.  Holt  on  Shipping,  859;  Story 
on  Agency,  §  861,  and  cases  there  cited ;  2  Kent  Com.  (ed. 
1847),  part  5,  p.  499 ;  Smith  v.  Bowles,  2  Esp.  Cas.,  678 ; 
Atkin  y.  Bamwieky  1  Str.,  165 ;  JEvans  y.  Martlett  or  MartelL, 
1  Ld.  Raym.,  271,  and  also  reported  in  12  Mod.,  156,  and  in 
8  Salk.,  290,  which  is  strongly  analogous  to  the  case  at  bar ; 
^Aoa-i  Daiwe%  y.  Peek,  8  T.  R.,  880  ;  Allenv.  Williams,  12  Pick. 
^  J  (Mass.),  *297 ;  Bieffington  et  al  y.  OuHis  et  al,;  15  Mass., 
528)  and  cases  there  cited ;  Ludlowe  y.  Bourne,  1  Johns. 
(N.  Y.),  15 ;  Potter  y.  Lansing,  Id.,  215 ;  SummerU  y.  Elder, 

1  Binn.  (Pa.)  106 ;  Griffith  v.  Ingledew,  6  Serg.  &  R.  (Pa.), 
429 ;  King  y.  Meredith,  2  Carapb.,  689 ;   Copeland  y.  Ijewis, 

2  Stark.  N.  P.,  88 ;  Rowland  y.  Harris,  4  Mason.  502. 

The  letter  of  adyice  from  Brien  to  Wm.  Fowle  &  Sons  was 
a  declaration  of  trust,  and  an  irreyocable  appropriation  of  the 
nails  for  the  use  of  Robert  Gilmor.  Walter  et  al.  y.  Hoss  et 
cd.,  2  Wash.  C.  C,  288 ;  Sharpless  y.  Welch  et  al,  4  DalL,  279; 
Bow  V.  Dawson,  1  Ves.  Sr.,  881 ;  Stevenson  y.  Pemberton, 
1  Dall.,  4 ;  Corser  y.  Oraig,  1  Wash.  C.  C,  424 ;  2  Story  Eq. 
Jur.,  1044, 1045. 

The  letter  of  adyice  to  Fowle  &  Sons,  the  consignees,  con- 
nected with  the  execution  of  the  bill  of  lading  and  the  deliy- 
ery  to  the  carrier  for  the  use  of  Gilmor,  amounts  to  such  an 
assignment  and  transfer  of  the  property  iu  the  nails  to  Gilmor, 
or  to  his  use,  as  to  protect  them  enectually  against  the  claims 
of  any  attaching  creditor.  They  amount  to  an  order  drawn 
on  the  whole  fund.  Mandeville  y.  Welch,  6  Wheat.,  277-286 ; 
Story  Conflict  of  Laws,  p.  824,  §  896 ;  Bac.  Abr.  (Gwillim's 
ed.  1846),  881,  and  cases  there  cited;  2  Kent.  Com.  (ed. 
1847),  548,  549 ;  Lickharrow  y.  Mason,  2  T.  R.,  68 ;  NatKan 
V.  Cfiles,  6  Taunt.,  558;  Meyer  y.  Sharpe,  Id.,  79;  S.  C, 
1  Marsh.,  288 ;  Wright  y.  Campbell,  4  Burr.,  2051 ;  Ouming  y. 
Brown,  9  East,  506;  Newsom  v.  Thornton,  6  Id.,  16;  Q-ardner 
y.  Rowland,  2  Pick.  (Mass.),  599 ;  Peters  y.  Ballistier,  8  Id., 
495 ;  Hodges  y.  Harris,  6  Id.,  859 ;  Rowley  y.  Bigelow,  12  Id., 
307 ;  Dawes  v.  Cope,  4  Binn.  (Pa.),  258 ;  Chandler  y.  Belden, 
18  Johns.  (N.  Y.),  157 ;  Bholen  et  al  y.  Cleveland  et  al,  5  Ma- 
son, 174 ;  Wilmshurst  y.  Bowker,  7  Man.  &  G.,  882 ;  Conard  y. 
Atlantic  Ins,  Co.,  1  Pet.,  419 ;  Wakefield  y.  Martin,  8  Mass., 
558 ;  Holt  on  Shipping,  p.  862,  §  4,  p.  865,  §  8,  p.  878,  §  15, 
p.  874,  §  16,  p.  877,  §  19. 

Notice  of  acceptance  by  Gilmor  was  not  necessary,  the 
goods  haying  been  shipped  to  pay  a  precedent  debt.  Ander 
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$im  V.  Van  Alen^  12  Johns.  (N.  Y.),  348 ;   TFii««Ztfr  v.  WKmUt^ 
9  Cow.  (N.  Y.,)  84 ;  Holland  v.  Dale,  1  Ala.,  268. 

The  attaching  creditor  can  occupy  no  better  footing  than  the 
absent  defendant.  Wilson  v.  Davisson^  5  Munf.  ( Va.),  178 ; 
United  States  v.  Vattghan,  8  Binn.  (Pa.),  894. 

The  rights  of  parties  arising  from  the  shipment  of  the  nails 
should,  we  suppose,  be  governed  by  the  local  law  of  the  state 
of  Maryland,  where  the  shipment  was  made.  Story's  Conflict 
of  Laws,  §1  897,  898,  899 ;  Blaak  et  al.  v.  Zaeharie  ^  Co., 
8  How.,  484.  These  cases  establish  that  an  assign- 
ment of  personal  *property,  which  is  valid  by  the  laws 
of  the  country  where  it  is  made,  is  binding  everywhere. 
Adopting  the  course  which  was  pursued  in  Black  v.  Zaeharie, 
the  appellee  Gilmor  took  the  depositions  of  Messrs.  Glem  and 
Brent,  two  eminent  counsellors,  who  gave  an  opinion  that  the 
letter  of  advice  from  Brien  to  Wm.  Fowle  &  Sons,  and  the 
carrier's  receipt,  according  to  the  course  of  decision  of  the 
Court  of  Appeals  of  Maryland,  vest  an  absolute  right  to  the 
nails  in  controversy  in  Robert  Gilmor.  In  support  of  their 
opinions,  they  refer  to  the  cases  of  Powell  v.  Bradlee,  9  Gill 
&  J.  (Md.),  220,  and  2  Harr.  &  M.  (Md.),  458. 

The  claim  of  Wm.  Fowle  &  Sons  cannot  be  sustained, 
because  no  account  has  been  filed  showing  the  balance  claimed 
by  them,  and  further,  that  they  have  only  asked  relief  by  their 
answer.  A  cross-bill  was  necessary.  Talbot  v.  McGee,  4 
Mon.  (Ky.),  879 ;  PaUison  v.  Hull,  9  Cow.  (N.  Y.),  747. 

The  nails  were  not  shipped,  as  Wm.  Fowle  &  Sons  suppose, 
to  answer  their  order  of  the  21st  of  February,  1848,  but  for 
the  benefit  of  Gilmor,  in  the  manner  stated. 

The  nails  were  appropriated,  (and  the  evidence  thereof 
accompanied  the  property,)  by  Brien  to  Gilmor,  before  they 
came  to  the  possession  of  Fowle  &  Sons,  and  therefore  their 
lien  for  a  general  balance  does  not  attach.  Ryberg  et  al.  v. 
Snell,  2  Wash.  C.  C,  294 ;  Abbott  on  Shipping  (ed.  1829), 
889 ;    Walker  v.  Birch,  6  T.  R.,  262. 

Being  shipped  under  a  special  contract,  the  nails  are  not 
subject  to  any  intervening  lien.  Story  on  Agency,  §  862; 
and  Weymouth  v.  Boyer,  before  cited. 

The  bill  of  lading  for  the  nails,  signed  by  the  carrier,  being 
produced  by  Gilmor,  the  legal  presumption  arises  that  it  was 
delivered  to  him ;  either  by  the  carrier  or  by  the  consignees, 
Wm.  Fowle  &  Sons. 

John  McP.  Brien  is  a  competent  witness,  he  has  no  interest 
in  the  result  of  the  suit,  he  stands  in  mutual  regard  between 
Grove  and  Gilmor,  and  his  legal  interest  is  equally  balanced. 
A  witness  who  is  liable  to  both  parties  is  competent  for  either 
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SUtcmrt  T.  SUf<ter^  1  Watts  rPa.  >.  1S5 ;  Smukt  ▼. 
Id^  303:  Rnl^v  t.  CkaptJL  1  Harr.  (De..).  449:  BUridge  t. 
IFodZ^,  3  Fadrf.  (Me.)-  371-873 ;  B.^i^MI  v.  CW<flC  2  Sbep. 
(^Me.>  870 ;  Skerron  ▼.  BumpkreyK  2  Green  (N.  J.)-  217 ; 
Prince  ▼.  Shtphmrd^  9  Pick.  ("Mass.  ;•  176 ;  Emtrwm  ¥.  3^ 
Pr<w.  JKou  Co^  12  Uaflft^  237 ;  Stump  t.  BolefU^  1  G^jk 
(Tenn-),  440;  ffantood  t.  JfMrrAv,  4  HalsU  (X.  J.),  215; 
.V«««/y  Y.  Svcearingen.  Add.  (Pa.)-  144;  JProiu  v.  HettieL  7 
Wheats  453 ;  Ktrk  ▼.  Hod-jMon.  2  Johns.  (N.  T.)  (Hi^  550 ; 
Richardar>iu  268. 

^A'oct't  A  crr»s&-bill  was  Gilmur*s  proper,  indeed  onlj,  rem- 
^  edj.  The  ^nails  were  attached  and  in  the  bands  of  a 
court  of  equity,  and  how  else  could  he  claim  and  litigate  his 
right  to  the  property  ?  Storv  Eq.  PL  from  §  819  to  §  408 
incIasiTe ;  1  Smith  Ch.  Pr.,  449,  460,  461,  462,  468. 

Mr.  Justice  KELSON  delivered  the  opinion  of  the  ooori. 

This  is  ar.  appeal  from  a  decree  of  the  (Tircnit  Gourt  of  this 
District,  in  which  a  bill  was  filed  by  the  complainant  for  the 
parpofle  of  enforcing  the  collection  of  a  debt  dne  from  John 
McP.  Briea,  a  non-resident,  out  of  goods  belonging  to  him 
within  the  District,  in  the  hands  of  William  Fowle  &  Sons, 
the  consignees.  It  was  defended  bj  Fowle  &  Sons,  on  the 
ground  that  they  had  a  lien  upon  the  goods.  They  also  set 
up,  that  the  property  was  claimed  by  R.  Gilmor,  a  merchant 
in  Baltimore.  The  bill  was  afterwards  amended,  making 
Gilmor  a  defendant,  who  answered,  setting  up  his  title  to  the 
property ;  and  also  filed  a  cruss-bill  against  the  complainant, 
r  owle  &  Sons,  and  Brien,  setting  forth  the  same  title,  and 

t raying  that  the  proceeds,  the  propeiiy  in  the  mean  time 
aviiig  been  sold,  might  be  paid  over  to  him.  The  defend- 
ants put  in  several  answers  to  the  bill ;  but,  upon  the  view 
we  have  taken  of  the  case,  it  is  unnecessary  to  refer  to  them 
particularly. 

The  facts  disclosed  which  it  is  material  to  notice  are,  that 
Brien,  beiue  indebted  to  Gilmor,  on  the  14th  of  March,  1843, 
shipped  to  Fowle  &  Sons  500  kegs  of  nails,  the  property  in 
question,  for  the  pui*pose  of  securing  such  indebtedness,  and 
took  from  the  master  of  the  boat  the  following  receipt  or  bill 
of  lading : — "  Received,  March  14,  1848,  of  John  McP.  Brien 
600  kegs  of  nails,  to  be  delivered  to  William  Fowle  &  Sons, 
Alexandria,  D.  C,  for  the  use  of  Robert  Gilmor,  Esq.,  Balti- 
more, in  good  order."  And  on  the  same  day  sent  a  letter 
directed  to  the  consignees,  advising  them  that  the  goods  were 
consigned  for  the  use  of  Gilmor;  and  which  was  received 
about  the  time  of  the  arrival  of  the  goods. 
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Upon  these  facts,  the  court  below  dismissed  the  original  bill 
of  complainant,  with  costs,  and  decreed  the  proceecb  of  the 
property  to  Gilmor,  deducting  freight  and  charges. 

The  case  is  here  on  an  appeal  by  the  complainant  in  the 
oTunnal  bill. 

We  are  of  opinion,  that  the  decree  of  the  oourt  below  was 
right,  and  should  be  a£5rmed. 

The  delivery  of  the  ^oods  by  Brien  to  the  master,  and  the 
bill  of  ladinff  taken  in  the  name  of  Gilmor,  for  the  purpose  of 
securing  to  him  an  existing  indebtedness,  operated  as  a  trans- 
fer of  the  legal  title  ;  and  the  shipment,  therefore,  was  r^AQg 
not  only  in  *fact,  but  in  judgpnent  of  law,  for  and  on  ^ 
his  account.     Oilmor  was  the  consignor. 

The  effect  of  a  consignment  of  goods,  ^nerally,  is  to  vest 
the  property  in  the  consignee ;  but  if  the  bill  of  lading  is 
special  to  deliver  the  goods  to  A  for  the  use  of  B,  the  pro- 
perty vests  in  B,  and  the  action  must  be  brought  in  his  name 
in  case  of  loss  or  damage.  (8  Salk.,  290 ;  1  Ld.  Raym.,  271 ; 
8  Bam.  &  Aid.,  882;  1  Binn.  (Pa.),  109;  Abbott  on  Ship., 
216  and  note ;  Long  on  Sales,  298,  Boston  ed.) 

If  the  person  to  whom  the  ^oods  are  ordered  to  be  deliv- 
ered, is  only  an  agent  of  the  snipper,  he  has  no  property  in 
them,  and  cannot  maintain  an  action  against  the  master  for 
not  delivering  them,  (Abbott,  216 ;  1  Campb.,  869,)  nor  for 
damage  for  negligence  of  the  carrier.  (8  Bam.  &  Aid.,  882.) 
And  if  the  goods  are  shipped  at  the  risk  of  the  consignor, 
thouffh  the  freight  is  payable  by  the  consimee,  the  property 
remains  in  the  former.    (Abbott,  216 ;  1  Johns.  (N.  Y.),  229.) 

These  oases,  and  others  that  might  be  referred  to,  show  that 
the  five  hundred  kegs  of  nails  in  the  hands  of  Fowle  &  Sons 
were  not  subject  to  the  attachment  of  the  complainant  for  the 
liabilities  of  Brien,  their  debtor,  as  the  title  to  the  property 
had  already  passed  to  the  defendant,  Gilmor ;  and,  adso,  that 
Fowle  &  Sons  had  no  valid  lien  upon  them  as  consignees  for 
previous  advances  to  Brien  by  the  delivery  to  the  master ;  as 
they  were  only  agents  to  receive  the  goods  on  commission  for 
sale,  and  were  advised  by  the  bill  of  lading  and  correspon- 
dence, that  they  were  shipped  for  and  on  account  of  Gilmor. 
Though  the  goods  were  delivered  by  Brien  to  the  master  for 
consignment,  they  were  delivered  as  the  property  of  Gilmor, 
and  under  circumstances,  as  we  have  seen,  that  had  the  effect 
to  invest  him  with  the  title.  His  right,  therefore,  was  prior 
in  point  of  time  to  any  lien  that  might  have  been  acquired, 
either  b^  the  complainant  or  Fowle  &  Sons,  in  consequence  of 
Brien's  indebtedness,  upon  the  strictest  principles  of  law ;  and 
as  to  the  equities,  it  was  but  a  race  of  diligence  among  the 
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several  creditors  of  a  failing  debtor  to  see  which  should  get 
the  first  security  for  their  debts. 

An  objection  was  made  on  the  argument,  that  there  was  no 
evidence  that  Gilmor  had  assented  to  the  transfer  of  the  pro- 
perty to  him  as  security  for  his  demand  against  Brien,  until 
after  the  levy  of  the  complainant^s  attachment. 

The  original  bill  was  amended,  making  him  a  defendant, 
and  in  his  answer  he  sets  up  that  the  transfer  was  made  iu 
pursuance  of  a  previous  agreement  between  him  and  Brien, 
in  part  liquidation  of  his  indebtedness. 

♦4401  *^®  *^®  inclined  to  think  this  part  of  the  answer  is 
-'  responsive  to  the  bill,  and  there  is  no  evidence  in  the 
case  contradicting  it  in  this  respect.  Though  the  bill  is  brief 
and  meagre  in  the  statement  of  the  case  which  it  presents, 
and  has  not  incorporated  in  it  the  amendment  making  Gilmor 
a  defendant ;  yet,  from  the  nature  of  the  charge  against  him, 
and  ground  for  making  him  a  party,  it  would  seem  necessarily 
to  call  upon  him  to  set  forth  his  claim  to  the  property  in 
dispute. 

But  it  is  unnecessary  to  place  the  answer  to  the  objection 
on  this  ground.  In  the  absence  of  all  evidence  to  the  con- 
trary, in  case  of  an  absolute  assignment  of  property  by  a 
debtor  to  his  creditor,  for  the  purpose  of  securing  a  pre-exist- 
ing debt,  an  assent  will  be  presumed  on  account  of  the  benefit 
that  he  is  to  derive  from  it. 

This  principle  was  recognized  and  applied  by  this  court  in 
the  case  of  T<mpkin8  v.  WheeleVy  16  Pet.,  106,  and  had  been 
before  in  Brooks  v.  Marbury^  11  Wheat.,  96.  No  expression 
of  assent,  the  court  say,  of  the  person  for  whose  benefit  the 
assignment  is  made,  is  necessary  to  the  vesting  the  title,  as 
the  creditor  is  rarely  unwilling  to  receive  his  debt  from  any 
hand  that  will  pay  him. 

It  was  also  objected,  that  Brien  was  an  incompetent  witness 
for  Gilmor,  on  the  ground  of  interest ;  but  it  is  apparent  that 
he  had  no  interest  in  the  suit,  for  in  any  event  tne  property 
would  be  applied  to  the  discharge  of  debts  against  him,  and 
whether  in  favor  of  one  or  the  other  was,  in  point  of  interest, 
a  matter  of  indifference  to  him. 

In  any  view,  therefore,  that  can  be  properly  taken  of  the 
case,  we  are  of  opinion  the  decree  of  the  court  below  was 
right,  and  should  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  County  of  Alex- 
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andria,  and  was  areued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered,  adjudged,  and  decreed  by  this  court, 
that  the  decree  of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby,  affirmed,  with  costs. 


■  ■■■i 


*Thoha8  C.  SnsiiDON  AND  Elbakob  Sheldon,  his  rmAA^ 
WiPB,  AppsLiiANTB,  V.  William   E.  Sill,   Ap-  '■ 

PBLLEB. 

Courts  created  by  statute  can  haye  no  Jurisdiction  bnt  snch  as  the  statute 
confers.^ 

Therefore,  where  the  third  article  of  the  Constitution  of  the  United  States 
says  that  the  judicial  power  shall  have  cognizance  oyer  controyersies  be- 
tween citizens  of  different  states,  but  the  act  of  Congress  restrains  the  Cir- 
cuit Courts  from  taking  cognizance  of  any  suit  to  recover  the  contents  of  a 
chose  in  action  brought  by  an  assignee,  when  the  original  holder  could  not 
have  maintained  the  suit,  this  act  of  Congress  is  not  inconsistent  with  the 
Constitution. 

A  debt  secured  by  bond  and  mortgase  is  a  chose  in  action. 

Therefore,  where  the  mortgagor  and  mortgagee  resided  in  the  same  state,  and 
the  mortgagee  assigned  the  mortgage  to  the  citizen  of  anotljier  state,  this 
assignee  could  not  file  his  bill  for  foreclosure  in  the  Circuit  Court  of  the 
United  Stetes.* 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Michigan,  sitting  in  equity. 

The  appellee  was  the  complainant  in  the  court  below.  The 
bill  was  filed  to  procure  satisfaction  of  a  bond,  executed  by 
the  appellant,  Thomas  C.  Sheldon,  and  secured  by  a  mortgage 
on  lands  in  Michigan,  executed  by  him  and  Eleanor  his  wi&, 
the  other  appellant.  The  bond  and  mortgage  were  dated  on 
the  1st  of  November,  1888,  and  were  given  by  the  appellants, 
then,  and  ever  since,  citizens  of  the  state  of  Michigan,  to 
Eurotas  P.  Hastings,  President  of  the  Bank  of  Michigan,  in 
trust  for  the  President,  Directors,  and  Company  of  the  Bank 
of  Michigan. 

The  said  Hastings  was  then  and  ever  since  has  been  a  citi- 
len  of  the  state  of  Michigan,  and  the  Bank  of  Michigan  was 
a  body  corporate  in  the  same  state. 

On  the  8d  day  of  January,  A.  D.  1889,  Hastings,  President 

^CrrxD.    DarUela  ▼.  Bailroad  Co.,  man  ▼.  WergeB,  1  McCrary,  684.    Ex- 

8  Wall.,  254:  The  Assessors  ▼.   0*>  plained.  jDesAi^r  v.  2>o<k[e,  16  How., 

bcmeSf  9  Wall.,  576;  Case  of  the  Sew-  681.    CrrxD.     White  v.  Vermont  dc 

imq  Machine  Cos.,  18  Wall.,  5T7.  R.  R.  Co.,  21  How.,  576;  WoUcbt  v. 

'BiSTiNOinsHJBD.    Ober  ▼.  Oalla-  Powers,  14  Otto,  248. 
fUr,  8  Otto,  205    Followsd.  Jfer*> 

468 


441  SUPREME  COURT. 

Sheldon  et  aL  o.  Sill. 

of  said  bank,  under  the  authority  and  direction  of  the  Board 
of  Directors,  ^^  sold,  assigned,  and  transferred,  by  deed  duly 
executed  under  the  seal  of  the  bank,  and  under  his  own  seal, 
the  said  bond  and  mortgage,  and  the  moneys  secured  thereby, 
and  the  estate  thereby  created,''  to  said  Sill,  the  complainant 
below,  who  was  then  and  still  is  a  citizen  of  New  York. 

These  are  all  the  facts  which  it  is  necessary  to  state,  for  the 
purpose  of  raising  the  Question  of  jurisdiction. 

The  Circuit  Court  decided  in  favor  of  the  complainant 
below,  and  decreed  a  sale  of  the  mortgaged  premises,  &c. 

From  this  decree  the  defendants  appealed  to  this  court. 

The  case  was  argued  by  Mr.  Bome^n^  for  the  appellants, 
and  Mr,  Aahmun  (in  a  printed  argument),  for  the  appellee. 

Only  so  much  of  the  arguments  will  be  given  as  bear  upon 
the  point  of  jurisdiction. 

♦442]       *Mr.  Bomeyn^  for  the  appellants. 

The  Circuit  Court  had  no  jurisdiction. 
The  complainant  below  claimed  as  assignee  from  a  mort- 

fagee,  who  was  a  citizen  of  the  same  state  with  the  defen- 
ants,  the  mortgagors. 

A  bond  and  mortgage,  under  the  laws  of  the  state  of  Michi- 
gan, and  in  every  court  of  equity,  and  by  the  adjudications  of 
this  court,  on  a  bill  filed  to  sell  mortgaged  property,  foreclose 
the  equity  of  redemption,  and  collect  die  debt  secured  by  the 
mortgage,  constitute  a  chose  in  action,  within  the  intent  and 
meaning  of  the  eleventh  section  of  the  Judiciary  Act  of  1789. 
Before  stating  the  points  under  this,  we  beg  leave  to  refer 
to  the  case  of  Dunda%  et  al.  v.  Bowler^  8  McLean,  205.  The 
opinion  in  that  case  was  repeated  by  the  court  as  its  opinion 
in  this.  It  asserts  that  the  eleventh  section  of  the  Judiciary 
Act  of  1789  ''  is  in  conflict  with  the  Constitution ;  *'  that  the 
right  of  a  citizen  of  one  state  to  sue  the  citizen  of  another 
state  in  the  Federal  courts,  in  all  cases,  is  given  directly  by 
the  Constitution ;  that  Congress  may  not  restrict  it ;  that  the 
converse  is  ^^  a  new  and  most  dangerous  principle,  and  cannot 
be  maintained." 

Point%  under  iki»  Propositian, 

I.  The  eleventh  section  of  the  Judiciary  Aot  of  1789, 
inhibiting  a  suit  by  an  assignee  of  a  chose  in  action,  in  cases 
where  the  assignor  could  not  have  sued,  if  no  assignment  had 
been  made,  is  constitutional ;  because,  the  disposal  of  the 
judicial  power,  except  in  a  few  s[)ecial  cases,  belongs  to  Con 
gress;  and  the  courts  cannot  exercise  jurisdiction  in  every 
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ease  to  which  the  judicial  power  extends,  without  the  inte^ 
vention  of  Congress,  who  are  not  bound  to  enlarge  the  juris* 
diction  of  the  Federal  courts  to  every  subject  which  the 
Constitution  might  warrant.  So,  again,  it  has  been  decided, 
that  Congress  have  not  delegated  the  exercise  of  judicial 
power  to  the  Circuit  Courts,  but  in  certain  specific  cases. 
Both  the  Constitution  and  an  act  of  Congi*es8  must  concur 
in  conferring  power  upon  the  Circuit  Courts.  A  considerable 
portion  of  the  judicial  power,  placed  at  the  disposal  of  Con- 
gress by  the  Constitution,  has  been  intentionally  permitted  to 
lie  dormant,  by  not  being  called  into  action  by  law.  The 
eleventh  section  of  the  Jmdiciary  Act  of  1789,  giving  juris- 
diction to  the  Circuit  Courts,  has  not  covered  the  whole 
ground  of  the  Constitution,  and  those  courts  cannot,  for 
instance,  issue  a  mandamus,  but  in  those  cases  in  which  it 
may  be  necessary  to  the  exercise  of  their  jurisdiction  ;  for, — 

*lst.  This  is  the  settled,  practical  construction,  which,  r^AAQ 
irrespective  of  express  adjudications  on  this  topic,  con-  L 
eludes  the  question. 

2d.  The  point  itself  has  been  repeatedly  and  fully  discussed 
and  directly  settled,  on  solemn  deliberation,  and  not  **  without 
inquiry  as  to  the  validity  of  the  act." 

We  propose  to  cite  some  authorities  on  these  propositions, 
in  the  above  order ;  and  then  to  notice  the  authorities  cited  in 
the  opinion  below. 

First.     Cases  as  to  practical  construction  and  its  effect. 

(The  counsel  then  cited  a  number  of  cases  under  this  head.) 

Second.  Cases  to  show  that  this  principle  has  been 
deliberately  settled. 

The  general  principle  for  which  we  contend  is  the  necessity 
of  legislation  to  define  and  vest  jurisdiction  in  the  Circuit 
Court.  The  opposing  principle  is,  the  right  and  duty  of  the 
courts  to  exercise  jurisdiction  to  the  extent  of  the  constitu- 
tional limit,  by  virtue  of  its  provisions  and  without  the 
authority  of  Congress.  We  refer  to  United  States  Bank  v. 
Deveauz^  5  Crancn,  61 ;  Osborne  v.  Bank  of  United  States^ 
9  Wheat.,  788;  1  Wash.,  286;  7  Cranch,  82;  Id.,  604; 
8  Wheat.,  886 ;  12  Pet.,  616 ;  also  628,  642 ;  14  Id.,  76 ; 
2  How.,  248. 

In  Tamer  v.  Bank  of  America^  4  Dall.,  8,  the  veij  question 
arose,  and  was  decided.  Vary  v.  Curtis^  8  How.,  246 ;  1  Kent 
Com.,  618. 

(The  counsel  then  reviewed  the  authorities  cited  to  support 
the  opinion  in  Dundas  v.  Bowler^  and  contended  that  they  did 
not  sustain  it.) 

n    The  statute  in  question  should  be  construed  according 
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to  tbe  ordinary  and  nsnal  acceptation  of  the  terms  used  in  it. 
Beoanse, — 

Ist.  It  is  constitutional. 

lid.  If  unconstitutional,  it  should  be  entirely  rejected. 

If  sustained  at  all,  it  should  be  subjected  to  the  ordinary 
roles  of  interpretation. 

III.  The  phrase,  ^^  other  choses  in  action,"  includes  the 
bond  and  mortgage  in  this  suit.     Because, — 

Ist.  The  statute  was  not  intended  to  be  confined  to  nego- 
tiable instruments,  as  is  intimated  in  Dundee  y.  Bawlerj 
8  McLean,  209.    For,— 

First.  If  an  instrument  not  negotiable  be  assigned,  the 
assignee  can  sue  in  equity  in  his  own  name,  and  therefore  the 
reason  given  in  Dundaa  v.  Bowler  is  not  sound. 

Second.  The  exception,  in  the  Judiciary  Act,  of  foreij^ 
bills  of  exchange,  will  leave  nothing  of  consequence  for  this 
language  to  cover,  if  it  be  confined  to  negotiable  instruments. 
•AAA!  *Third.  This  comprehensive  meaning  of  the  clause 
J  is  a  matter  of  express  decision,— decisions  which  have 
remained  for  forty  years  unquestioned.  In  Sere  v.  Pitot^ 
6  Cranch,  882,  Chief  Justice  Marshall  decides  that  promissory 
notes  were  not  alone  in  the  contemplation  of  Congress,  and 
that  the  ^^  intention  was  to  except  from  the  jurisdiction  those 
who  could  sue  by  virtue  of  equitable  assignments,  as  well  as 
those  who  could  do  so  by  virtue  of  legal  assignments."  '^  The 
term  ^  other  chose  in  action,*  is  broad  enough  to  include 
either  case." 

2d.  The  object  of  the  statute  was  to  preserve  to  the  state 
judicatures  the  interpretations  and  enforcement  of  contracts 
made  between  their  own  citizens ;  and  the  general  nature  of  a 
bond  and  mortgage,  and  the  fact  that  they  affect  the  realty  of 
the  state,  render  it  particularly  proper  that  they  should  not  be 
considered  out  of  the  statute. 

3d.  There  is  greater  reason  for  inhibiting  the  collection  of 
mortgage  debts  in  the  United  States  courts,  by  an  assignee, 
than  of  negotiable  instruments,  because,  in  case  of  the  latter, 
a  transfer  for  the  purpose  of  jurisdiction  would  defeat  the 
action ;  while  in  the  case  of  the  former,  if  the  assignment  of  a 
mortgage  be  viewed  as  the  transfer  of  a  title,  the  considera- 
tion cannot  be  made  the  subject  of  inquiry.  Br%gg%  v.  Vrewah^ 
2  Sumn.,  252 ;  Sr^iih  v.  Keraoe\eny  7  How.,  216. 

4th.  The  statute  includes  every  such  right  as  is  ordinarily 
termed  a  chose  in  action;  by  which  is  meant,  not  a  right 
which  may  be  sued  for,  but  one  which  can  be  realized  only  by 
suit ;  not  a  claim  to  property  in  specie,  which  may,  if  oppor- 
tunity offer,  be  exercised  by  caption  or  entry,  but  a  right  to  a 
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debt,  or  damages,  or  money  which  can  be  recovered  only  by 
action.    1  Chit.,  99. 

A  deed  of  land  is  not  a  chose  in  action.  A  writer  on  the 
jus  mariti^  after  informing  his  readers  that  the  husband  might 
dispose  of  his  wife's  choses  in  action,  will  hardly  need  to  add 
that  this  did  not  include  her  "  deeds  for  real  estate.'' 

5th.  The  transferee  of  a  bond  and  mortgage  is  usually 
termed  an  assignee,  and  therefore  is  within  the  act. 

We  ask  an  application  of  the  old  and  familiar  rule,  that, 
when  words  of  a  fixed  legal  import  are  used  in  a  statute,  such 
meaning  will  be  accorded  to  them  in  its  construction.  Chief 
Justice  Marshall  applied  it  to  the  interpretation  of  this  statute 
in  6  Cranch,  882,  when,  referring  to  the  reason  why  the  court, 
in  4  Cranch,  held  that  an  alien  administrator  might  sue  when 
the  intestate  could  not,  he  said,  *'The  representatives  of  a 
deceased  person  are  not  usually  designated  by  the  term 
assignee."  So  Justice  Story  at  the  Circuit  and  this  rmAAc 
Court,  on  several  occasions,  *in  determining  that  the  '- 
bearer  of  a  promissory  note  could  sue  when  the  payee  could 
not,  said  that  the  plaintiff's  title  did  not  rest  upon  what 
was  generally  and  commonly  known  as  an  assignment,  and 
that  the  words  of  the  statute  were  employed  in  the  ordinary 
popular  professional  sense. 

6th.  Even  at  law,  the  mortgage  is  considered  but  as  a 
chose  in  action,  and  the  mortgagor  is  the  real  owner. 

(The  counsel  then  cited  a  number  of  cases  to  show  how  a 
mortgage,  even  at  law,  is  regarded  by  the  English  courts,  by 
American  courts  generally,  and  by  the  Federal  courts.) 

Doug.,  610 ;  1  Powell  on  Mort.,  109,  110 ;  4  Kent  Com., 
169, 160;  2  Vern.,  401;  2  Jac.  &  W.,  194  n.;  4  Conn.,  286, 
424;  6  Id,,  168  to  164;  18  Johns.  (N.  Y.),  114;  4  Kent  Com., 
161,  note  a;  21  Wend.  (N.  Y.),  488;  li  Gall.,  164;  6  Pet-, 
488;  1  Paine,  684;  9  Wheat,  489. 

7th.  Whatever  be  the  doctrine  at  law,  in  equity  a  mort- 
gage is  styled  and  treated,  in  all  its  relations  and  for  all  pur- 
poses, as  a  chose  in  action.  2  Jac.  &  W.,  186;  1  Hopkins, 
694;  Storv  Eq.,  §§  1018,  1015, 1016. 

8th.  If  it  be  conceded  that  the  complainant  might  have 
brought  ejectment  on  the  mortgage,  it  would  not  idfoct  the 
character  of  the  action.     For, — 

First.  This  action  can  be  fully  sustained  by  an  informal 
transfer,  or  even  a  simple  delivery  of  the  mortgage,  without 
writing ;  while  an  ejectment  would  require  a  formal,  regular 
transfer,  with  the  solemnity  of  other  deeds  of  realty,  in  order 
to  pass  the  legal  estate. 

Second      That   both  proceedings  grow  out  of  the  same 
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"•    

T>je  zzA^rmKtt    f  *  '   **  !=aT  Fie    c  a  fceet  pronK  Id  Ub 

\:^,  'i^xA.  »  a  r.  :.:—.  t  C  ».  -Ti  T.\  3.  WliEe  n  Mi%n- 
rf:^.t  '■•f  tr>?  -i*^'*.  '::4rr:r*  Tr::h  it  th*  inteTCSS  in  the  land. 
2  Ga'.;^  155-  In  thL*  ':a?^.  41  \^^z^^it  cf  the  bond  alnne 
CT/TsIrJ  r.o*.  •-:*  rr.  :t  :n  thL*  ■:-   ir:.     Tri*  rr^Tcs  that  an 

If  we  ?rant  th;»*  h^  :•  :"  ^  *  :e  :r.  r;-K-:rr.ent  at  law 
of  the  m'-rte^ee-  the  ':":e-'::  :.  w  ill  *til:  remain,  how  should 
he  he  riewed  wheri  vJ:  z  :r.  ^.rltT  f  r  his  nioner,  and  not  for 
the  land,  ar.d  oii  Ix  th  •':.*-  V  :,4  azA  m'-^rtgage? 
mAAfi  F;;.al!r.  we  a-k  r  -irt:  :-alar  attenti*^!!  to  the  effect  upon 
'J  the  •ris^ht*  '^'f  the  .t.-  -rtga^ee  prodaced  br  the  statute 
of  Michigar..  fV'rbiddir.g  hira  to  bring  ejectment  before  foie- 
ehmure  and  -lale.  H*w  ern:.hatica!lT  does  it  ledoee  bn  claim 
to  a  chtme  in  slcUou.  He  h^  no  linger  a  title,  opon  which  he 
can  eren  take  j^mt^e^lou  ;  but.  aec/rding  to  the  only  substan- 
tial right  ever  intended  to  be  secured*  a  claim  for  monej,  and 
the  right  Uf  an  appr^ipriation  of  the  land  by  soit  to  make  it. 
And  it  in  no  answer  to  this,  that  this  law,  taking  away  a 
remedy^  doe»  not  bind  the  Federal  court.  It  is  equally  high 
evidence  of  the  dnctrine^^  of  oar  state,  in  relation  to  we 
nature  of  the  right  of  a  mortgagee. 

The  argument  of  the  c^mnsel  for  the  appellee  upon  tiie  ques- 
tion of  jurimliction  wan  as  follows. 

With  regard  Uf  the  first  point,  the  objection  is  based  npon 
the  a^;t  of  Oongresn,  which  provides  that  the  Circuit  Court 
shall  not  have  c^ignizance  of  any  suit  to  recover  the  contents 
of  any  promiss^iry  note  or  other  chose  in  action,  in  favor  of 
an  assignee,  unless  such  suit  might  have  been  prosecuted  in 
such  court  U)  recover  said  contents  if  no  assignment  had  been 
made,  excejit  in  cases  of  a  foreign  bill  of  exchange. 

The  (/OHHtitution  of  the  United  States  (§  2  of  article  8) 
says  the  judicial  power  shall  extend  to  controversies  between 
citiseus  of  diflPerent  states,  and,  in  section  one  of  the  same 
article,  it  says  that  this  judicial  power  shall  be  vested  in  one 
Supreme  ('ourt,  and  such  inferior  courts  as  Congress  shall 
from  time  to  time  establish. 

Now  we  would  remark,  first,  that  the  case  before  the  Circuit 
Court  was  a  controversy  between  citizens  of  different  states, 
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and  to  SQch  a  controversy  the  judicial  power  of  the  courts  of 
the  United  States  extends  by  the  Constitution,  and  by  the 
same  Constitution  that  power  is  vested,  except  where  the 
Supreme  Court  has  original  jurisdiction  by  the  Constitution, 
in  the  inferior  courts  created  by  Congress.  This  judicial 
power,  therefore,  to  take  cognizance  of  this  case,  is,  by  the 
Constitution,  vested  in  the  Circuit  Court,  and  the  plaintiff 
claims  the  constitutional  right  to  have  his  controversy  with 
Mr.  Sheldon,  living  in  Michigan,  decided  by  that  court.  Con- 
gress has  said,  by  the  provision  above  referred  to,  that  there 
are  certain  controversies  between  citizens  of  different  states 
which  the  United  States  courts  shall  not  take  cognizance  of; 
yet  the  judicial  power  of  the  court  extends  to  them  by  the 
Constitution,  and  citizens  of  the  different  states  have  the  right 
to  have  that  power  exercised  in  their  controversies.  Where 
does  Congress  get  the  power  or  authority  to  deprive  the  courts 
of  the  United  States  of  the  judicial  power  with  which  r«44'7 
the  Constitution  has  invested  them  7  *Congres8  may  ^ 
create  the  courts,  but  they  are  clothed  with  their  powers  by 
the  Constitution,  and  we  submit  that  the  provision  of  the 
act  of  Congress  materially  conflicts  with  the  provisions  of  the 
Constitution,  and  is  void.  It  has  been  settlea,  that  an  act  of 
Congress,  enlarging  the  jurisdiction  of  the  Supreme  Court 
beyond  the  terms  of  the  Constitution,  is  void.  Marhwry  v. 
Madison^  1  Cranch,  187.  Can  it  any  more  take  away  a  consti- 
tutional power  than  it  can  confer  an  unconstitutional  one? 
We  submit  that  it  cannot.  The  jurisdiction  of  this  class  of 
controversies  is  in  the  Circuit  Court.  The  Constitution  makes 
no  such  distinction  as  the  act  of  Congress  does,  and  we 
respectfully  submit,  that  it  is  of  the  utmost  importance  to 
citizens  of  the  different  states  tiiat  the  whole  judicial  power 
granted  by  the  Constitution  to  the  courts  of  the  United  States 
should  be  exercised.  We  are  aware  that  in  some  cases  it  has 
been  assumed  that  this  act  of  Congress  is  valid ;  but  we  sub- 
mit that  tiiere  has  been  no  decision  of  this  court  to  that  effect, 
and  even  if  there  had,  being  erroneous,  the  court  would 
reverse  it. 

But  a  mortgage  is  not  a  promissory  note  or  chose  in  action, 
within  the  meaning  of  the  provisions  of  the  act  of  Congress. 
A  mortgage  is  a  conveyance  of  tiie  fee  simple  of  real  estate, 
liable  to  be  defeated  subsequently  by  payment  of  money,  to 
secure  the  payment  of  which  it  was  made.  It  is  in  no  sense 
a  chose  in  action,  which  is  a  thine  in  action,  a  right  of  action, 
a  thing  recoverable  in  action,  a  debt,  a  demand,  a  promissory 
note,  a  right  to  recover  damages.  A  chose  in  action  was 
originally  a  right  of  action  not  assignable  at  law.     It  was  m 
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eaime  of  suit  for  a  debt  due  or  a  wrong.  The  bond  witb  fha 
mortgage  may  be  a  chose  in  action ;  but  the  estate  conveyed 
by  the  mortgage  is  not.  It  is  a  realty.  Tt  is  real  estate  oon- 
yeyed,  and  at  Uiw  the  estate  is  absolnte,  forfeited,  perfecL 
In  equity  it  may  be  redeemed ;  but  the  estate  is  nevertheless 
absolute,  and  redemption  is  a  matter  of  favor  or  equity  rather 
than  a  leeal  right.  How  does  this  partake  of  a  chose  in 
action?  Now  what  is  a  foreclosure  bill?  It  is  not  a  suit 
upon  a  bond,  but  a  proceeding  in  law  against  property,  to  cut 
off  the  equitable  ri^t  to  redeem  within  a  certain  period,  and 
to  procure  a  sale  of  the  real  estate.  It  is  not  a  personal  action, 
— seeks  no  decree  against  the  person, — ^but  simply  asks  that 
certain  property  conveyed  to  the  plaintiff  maybe  sold,  and 
further  right  to  redeem  foreclosed.  An  ejectment  lies  upon  a 
mortgage,  especially  after  forfeiture ;  the  mortgi^ee  may  con- 
vey the  estate,  and  ejectment  lies  in  fiivor  of  Us  grantee. 
Will  it  be  said  that  his  grantee,  though  living  in  another 
state,  could  not  maintain  an  ejectment  in  this  court  to  recover 
*4481  ^^^  property?  Cannot  his  grantee  equally  appeal  *to 
-I  this  court  to  foreclose  the  equity  to  redeem?  This 
point  has  been  directly  passed  upon  in  the  Circuit  Court  for 
the  District  of  Ohio,  in  the  case  of  Ihindas  et  al.  v.  Bowler 
and  others^  reported  in  the  first  volume  of  Western  Law  Jour- 
nal, and  the  decision  of  the  court  is  sustained  by  the  soundest 
reasoning.    8  McLean,  205. 

Mr.  Justice  ORIER  delivered  the  opinion  of  the  court. 

The  only  question  which  it  will  be  necessary  to  notice  in 
this  case  is,  whether  the  Circuit  Court  had  jurisdiction. 

Sill,  the  complainant  below,  a  citizen  of  New  York,  filed 
his  bill  in  the  Circuit  Court  of  the  United  States  for  Michi- 

fan,  against  Sheldon,  claiming  to  recover  the  amount  of  a 
ond  and  mortgage,  which   Imd   been   assigned  to   him  by 
Hastings,  the  President  of  the  Bank  of  Michigan. 

Sheldon,  in  his  answer,  among  other  things,  pleaded  that 
^'the  bond  and  mortgage  in  controversy,  having  been  origi- 
nally given  by  a  citizen  of  Michigan  to  another  citizen  of  the 
same  state,  and  the  complainant  being  assignee  of  them,  the 
Circuit  Court  had  no  jurisdiction." 

The  eleventh  section  of  the  Judiciary  Act,  which  defines 
the  jurisdiction  of  the  Circuit  Courts,  restrains  them  from 
taking  ^^  cognizance  of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action,  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prosecuted  in  such  court 
to  recover  the  contents,  if  no  assignment  had  been  made, 
except  in  cases  of  foreign  bills  of  exchange." 
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The  third  article  of  the  Constitution  declares  that  ^Hhe 
judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  such  inferior  courts  as  the  Congress  may, 
from  time  to  time,  ordain  and  establish."  The  second  section 
of  the  same  article  enumerates  the  cases  and  controversies  of 
which  the  judicial  power  shall  have  cognizance,  and,  among 
others,  it  specifies  '^controversies  between  citizens  of  difiTerent 
states." 

It  has  been  alleged,  that  this  restriction  of  the  Judiciary 
Act,  with  regard  to  assignees  of  choses  in  action,  is  in  conflict 
with  this  provision  of  the  Constitution,  and  therefore  void. 

It  must  be  admitted,  that  if  the  Constitution  had  ordained 
and  established  the  inferior  courts,  and  distributed  to  them 
their  respective  powers,  they  could  not  be  restricted  or  divested 
by  Congress.  But  as  it  has  made  no  such  distribution,  one  of 
two  consequences  must  result,— either  that  each  inferior  court 
created  by  Congress  must  exercise  all  the  judicial  powers  not 
given  to  the  Supreme  Court,  or  that  Congress,  having  the 
power  to  establish  the  courts,  must  define  their  respec-  r«44Q 
tive  jurisdictions.  *The  first  of  these  inferences  has  ^ 
never  been  asserted,  and  could  not  be  defended  with  any  show 
of  reason,  and  if  not,  the  latter  would  seem  to  follow  as  a 
necessary  consequence.  And  it  would  seem  to  follow,  also, 
that,  having  a  right  to  prescribe.  Congress  may  withhold  from 
any  court  of  its  creation  jurisdiction  of  any  of  the  enumerated 
controversies.  Courts  created  by  statute  can  have  no  juris- 
diction but  such  as  the  statute  confers.  No  one  of  them  can 
assert  a  just  claim  to  jurisdiction  exclusively  conferred  on 
another,  or  withheld  from  all.^ 

The  Constitution  has  defined  the  limits  of  the  judicial  power 
of  the  United  States,  but  has  not  prescribed  how  much  of  it 
shall  be  exercised  by  the  Circuit  Court;  consequently,  the 
statute  which  does  prescribe  the  limits  of  their  jurisdiction, 
cannot  be  in  conflict  with  the  Constitution,  unless  it  confers 
powera  not  enumerated  therein. 

Such  has  been  the  doctrine  held  by  this  court  since  its  first 
establishment.  To  enumerate  all  the  cases  in  which  it  has 
been  either  directly  advanced  or  tacitly  assumed  would  be 
tedious  and  unnecessary. 

In  the  case  of  Turner  v.  Bank  of  North  America^  4  Dall.,  10, 
it  was  contended,  as  in  this  case,  that,  as  it  was  a  controversy 
between  citizens  of  different  states,  the  Constitution  gave  the 
plaintiff  a  right  to  sue  in  the  Circuit  Court,  notwithstanding 


1  GiTSD.    DanieU  v.  Bailroad  Co,,  3  WaU.,  254;  The  Aa9689an  v.  Otbarnu, 
9  Id.,  675;  Ccue  qf  the  Sewing  Machine  Coe,,  18  Id.,  577. 
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he  wm  an  ligrifg  witbin  the  irMtricu  n  of  the  devcHdi 
tion  fff  the  Jc  liciarj  Act.  Bnt  the  court  aid. — ^^  Thft  poGlH 
eal  troth  u.  that  the  £gi)^mad  of  the  JQilicial  power  (ezeepi  in 
a  few  apeeified  instaneea }  belongs  to  Cf»p£njai ;  and  CongieK 
ia  not  bound  t^i  eri large  the  jurudictiMn  ol  the  Fedeial  eomia 
to  ererj  anbjeet*  in  ererr  form  whieh  the  Conatitntion  m^fat 
warrant.**  This  decision  waa  made  in  1799 ;  since  that  timev 
the  same  doctrine  has  been  freqaentlr  asserted  br  this  comt, 
aa  may  be  seen  in  McIiUire  t.  Wood^  7  Cranch,  506 ;  KtmimU 
y.  United  HtaUK  12  PeU  616  ;  Cctr^  w.  CurtU.  3  How^  345. 

The  only  remaining  inquiry  is,  whether  the  complainant  in 
this  ease  is  the  assignee  of  a  ^  chose  in  action,**  within  the 
meaning  of  the  statute.  The  term  ^  chfjse  in  action  **  is  one 
of  comprehensive  import.  It  includes  the  infinite  Tariety  of 
contracts,  coveiianta,  and  promisea,  which  confer  on  ime  party 
a  right  to  recoTcr  a  personal  chattel  or  a  aom  of  money  from 
another,  by  action.* 

It  ia  true,  a  deed  or  title  for  land  does  not  come  within  this 
description.  And  it  is  true,  also,  that  a  mortgagee  may  aTail 
himself  of  his  legal  title  to  recover  in  ejectment,  in  a  court  of 
^4i>01  ^^'  ^^^  even  there,  he  is  considered  as  having  but  a 
J  chattel  ^interest,  while  the  mortgagor  is  treated  as  the 
true  owner.  The  land  will  descend  to  the  heir  of  the  mort- 
gagor. His  widow  will  be  entitled  to  dower.  Bnt  on  the 
death  of  the  mortgagee,  the  debt  secured  by  the  mortgage  will 
be  assets  in  the  hands  of  his  executor,  and  although  the  tech- 
nical legal  estate  may  descend  to  his  heir,  it  can  be  used  only 
for  the  purpose  of  obtaining  satisfaction  of  the  debt.  The 
heir  will  be  but  a  trustee  for  the  executor. 

In  equity,  the  debt  or  bond  is  treated  as  the  principal,  and 
the  mortgage  as  the  incident.  It  passes  by  the  assignment  or 
transfer  of  the  bond,  and  is  discharged  by  its  payment.  It  is, 
in  fact,  but  a  special  security,  or  lien  on  the  property  mort- 
gaged. The  remedy  obtained  on  it  in  a  court  of  equity  is  not 
the  recovery  of  land,  but  the  satisfaction  of  the  debt.  It  is 
the  pursuit  by  action  of  one  debt  on  two  instruments  or  secu- 
rities, the  one  general,  the  other  special.  The  decree  is,  that 
the  mortgaged  premises  be  sold  to  pay  the  debt,  and  if  insuffi- 
cient for  tnat  purpose,  that  the  complainant  have  further 
remedy,  by  execution,  for  the  balance. 

The  complainant  in  this  case  is  the  purchaser  and  assignee 
of  a  sum  of  money,  a  debt,  a  chose  in  action,  not  of  a  tract  of 
land.  He  seeks  to  recover  by  this  action  a  debt  assigned  to 
him.    He  is  therefore  the  ^^  assignee  of  a  chose  in  action,** 

•  SxPLAXNBD     DeM^  ▼  Di>dgt^  16  How.,  6S1. 
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within  the  letter  and  spirit  of  the  act  of  CongresB  under  con- 
sideration, and  cannot  support  this  action  in  the  Circuit  Court 
of  the  United  States,  where  his  assignor  could  not. 

The  judgment  of  the  Circuit  Court  must  therefore  be  re- 
versed, for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Michigan,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered  and  decreed  by  this 
court,  that  this  cause  be,  and  the  same  is  hereby,  reversed,  for 
the  want  of  jurisdiction  in  that  court,  and  that  this  cause  be, 
and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court, 
with  directions  to  dismiss  the  bill  of  complaint  for  the  want 
of  jurisdiction. 


*Jaoob  Lb  Roy,  Plaintiff  ik  bbbob,  v.  Williah  [*451 

Bbabd. 

By  tlie  laws  of  WlsoonsiD,  where  the  contract  in  question  was  made,  a  scroll 
or  any  device  hy  way  of  seal  has  the  same  eifect  as  an  actual  seal.  But  in 
New  York  it  is  otherwise,  and  an  action  brought  in  New  York  upon  such 
an  instrument  must  be  an  action  appropriate  to  unsealed  instruments. 

Therefore,  where  a  deed  was  executed  with  a  scroll  in  Wisconsin,  which  con- 
tained a  covenant  of  seiain,  and  an  action  was  brought  in  New  York  for  a 
breach  of  this,  it  was  properly  an  action  of  assumpsit,  and  not  covenant.^ 

It  was  not  necessary  in  the  declaration  to  allege  an  eviction,  because  the 
covenant  was  broken  as  soon  as  made. 

Where  a  power  of  attorney  authorized  the  agent ''  to  contract  for  the  sale  of, 
and  to  sell,  either  in  whole  or  in  part,  the  lands  and  real  estate  so  pur- 
chasedf"  and  "on  such  terms  in  all  respects  as  he  shall  deem  most  advan- 
tageous," and  '^  to  execute  deeds  of  conveyance  necessary  for  the  full  and 
perfect  transfer  of  all  our  respective  right,  title,  Ac,  as  sufficiently  in  all 
respects  as  we  ourselves  could  do  personally  in  the  premises,"  these  expres- 
sions, aided  by  the  situation  of  the  parties  and  the  property,  the  usages  of 
the  country  on  such  subjects,  the  acts  of  the  parties  themselves,  and  any 
other  circumstance  having  a  legal  bearing  upon  the  question,  must  be  con- 
strued as  giving  to  the  agent  the  power  to  enter  into  a  covenant  of  seixin  ^ 

Some  of  the  general  rules  stated  for  the  construction  of  powers. 

^OiTKD.  FrVkihaitd  v.  iforton,  16  of  conveyance.  Hematreet  y.'  Bur- 
Otto,  188.  dick,  9  lU.,  444. 

'Cited.     Veryy,  Levy,  13  How.,  A  power  '^to  superintend  any  real 

859.     Such  a  power  authorizes  the  and  personal  estate,  to  make  contracts, 

attorney  to  enter  into  a  covenant  of  to  settle  outstanding  debts,  and,  gen- 

seneral  warranty.     Taggert  v.  Stan-  erally,  to  do  all  things  that  concern  my 

oerry,  2  McLean,  543.  interest  in  any  way,  real  or  personal, 

A  power  which  authorizes  the  agent  whatsoever,  ^ving  my  said  attorney 

to  '^sell  or  lease"  <&c.,  empowers  nim  full  power  to  use  my  name  to  release 

to  complete  a  sale  by  uiaking  a  de<id  others  or  to  bind  myself,  as  he  may 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

The  facts  of  the  case  were  these : 

On  the  Slst  of  Au^st,  1886,  Jacob  Le  Roy  and  Charlotte 
D.  Le  Roy,  citizens  oi  the  state  of  New  TorK,  executed  the 
following  power  of  attorney : — 

^*  Enow  all  men  by  these  presents,  that  we,  Jacob  Le  Roy 
and  Charlotte  D.  Le  Roy,  his  wife,  of  the  town  of  Le  Roy,  in 
the  county  of  Oenessee,  and  state  of  New  York,  have  consti- 
tuted and  appointed,  and  by  these  presents  do  constitute  and 
appoint,  Elisha  Starr,  of  the  same  place,  our  true  and  lawful 
attorney,  for  the  purposes  following,  to  wit :  In  the  name  of 
the  said  Jacob  Le  Roy,  and  for  his  use  and  benefit,  to  expend 
and  invest  certain  moneys  for  that  purpose  herewith  placed 
by  him  in  the  hands  or  the  said  Starr,  in  the  purchase  of 
lands  and  real  estate  in  some  of  the  Western  states  and  terri- 
tories of  the  United  States,  at  the  discretion  of  the  said  Starr, 
and  to  take  the  certificates,  titles,  deeds,  or  other  evidences  of 
such  purchases,  to  and  in  the  name  of  the  said  Jacob  Le  Roy; 
and  also,  for  and  in  the  names  of  the  said  Jacob  Le  Roy  and 
Charlotte  D.  Le  Roy,  to  contract  for  the  sale  of,  and  to  sell, 
either  in  whole  or  in  part,  the  lands  and  real  estate  so  puiv 
chased  by  the  said  Starr  with  the  money  herewith  furnished 
him,  or  any  other  lands  or  real  estate  heretofore  purchased  in 
*4fi21  ^^^  ^^  states  or  territories,  by  the  said  Starr  or  Sufi&en- 
-■  cis  Dewy,  for  the  *8aid  Jacob  Le  Roy,  and  now  owned 
by  him,  or  any  lands  which  may  have  been  bought  with  the 
avails  of  the  lands  so  purchased  as  aforesaid,  or  for  which  the 
same  may  have  been  exchanged,  to  such  person  or  persons,  for 
such  consideration,  and  on  such  terms,  in  all  respects,  as  the 
said  Starr  shall  deem  most  advantageous  ;  and  for  us,  and  in 
our  names,  to  execute  to  the  purchaser  or  purchasers  thereof, 
the  assignments,  contracts,  or  deeds  of  conveyance  necessary 
for  the  luU  and  perfect  transfer  of  ail  of  our  respective  right, 
title,  and  interest,  dower  and  right  of  dower,  as  sufficiently, 
in  idl  respects,  as  we  ourselves  could  'do  personally  in  the 
premises ;  and  generally,  as  the  agent  and  attorney  of  the 
said  Jacob  Le  Roy,  to  purchase  lands  or  real  estate  with  the 
money  now  furnished  him,  and  to  sell,  re-sell,  and  exchange 
the  same,  or  any  lands  heretofore  purchased  by  him  for  the 

deem  proper,"  Ac.  does  not  empower  A  power  to  dlspoee  of  the  **  pro- 

tbe  attorney  to  sell  and  convey  real  ceeds '*  of  a  sale  of  land,  authomei 

estate.    Hunter  v.  Sacramento  Beet  the  agent  to  sell  the  land.    Boyd  T. 

Btigar  Co.,  7  Sawy.,  498.  Satterwhite,  10  So.  Car.,  4S. 
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said  Jacob  Le  Roy,  or  any  lands  or  real  estate  that  he  may 
acquire  in  consideration  of  the  sale  or  exchange  of  the  same, 
to  such  persons,  and  on  such  terms,  in  all  respects,  as  he  may 
deem  most  eligible ;  and  to  do  all  acts  legally  necessary  for 
the  perfect  transfer  to  such  persons  of  the  title  of  the  same ; 
we  hereby  ratifying  and  confirming  whatsoever  our  said  attor- 
ney shall  do  in  the  premises,  by  virtue  of  these  presents,  until 
the  1st  day  of  July  next,  1837 ;  from  and  after  which  day, 
these  presents,  and  the  powers  conferred  thereby,  shall  cease, 
and  be  null  and  void. 

^^  Sealed  with  our  seals,  and  dated  this  81st  day  of  August, 
1886. 

"Jacob  Lb  Roy,  [l.  s,] 

Charlotte  D.  Lb  Roy.   vl.  sJ 

**  In  presence  of—" 


This  power  was  regularly  acknowledged. 
On  the  7th  of  November,  1886,  Starr  exeoated  the  deed 
which  was  the  subject  of  the  present  controversy,  viz. : — 

'*  This  indenture,  made  this  7th  day  of  November,  in  the 
year  of  our  Lord  1886,  between  Jacob  Le  Roy  and  Charlotte 
D.  Le  Roy,  wife  of  said  Jacob,  both  of  Le  Roy,  Genesee 
county,  state  of  New  York,  by  Elisha  Starr,  now  oif  Milwau- 
kee, in  the  territory  of  Wisconsin,  their  lawful  attorney,  par- 
ties of  the  first  part;  and  William  Beard,  of  Newtown, 
Fairfield  county,  and  state  of  Connecticut,  party  of  the 
second  part,  witnesseth  :  that  the  said  party  of  the  first  part, 
for  and  in  consideration  of  one  thousand  eight  hundred  dol- 
lars in  hand  paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  have  granted,  bar- 
gained, sold,  remised,  released,  aliened,  and  confirmed,  and  by 
these  presents  do  grant,  bargain,  sell,  remise,  release,  r«4irQ 
alien,  and  confirm,  unto  the  said  party  of  the  *second  "■ 
part,  and  to  his  heirs  and  assigns,  for  ever,  one  certain  piece 
or  parcel  of  land,  situated  in  the  town  of  Milwaukee,  and 
territory  of  Wisconsin,  viz. :  One  equal  undivided  acre  of 
land,  in  fiftynseven  and  sixty  hundredths  acres,  said  fiftynseven 
and  sixty  hundredth  acres  being  in  township  lot  number  three 
of  the  southeast  fractional  quarter  of  section  number  thirty- 
two  in  said  township  seven,  north  of  range  twenty-two  east, 
it  being  part  of  the  same  tract  of  land  conveyed  to  us  by 
Levi  C.  Turner,  of  Cooperstown,  Otsego  county,  state  of  New 
York,  as  per  his  deed,  bearing  date  the  28th  day  of  April, 
1886 ;  together  with  all  and  singular  the  hereditaments  and 
appurtenances  thereunto  belonging,  or  in  any  wise  appertain* 

Vol.  vin.— 80  466 


4J>3  SUPREME  COURT. 

Le  Roy  o.  Beard. 

ing,  and  the  reveision  and  revenions,  remainder  and  remain- 
ders,  rents,  issues,  and  profits  thereof.  And  all  the  estate, 
right,  title,  interest,  claim,  or  demand  whatsoever,  of  the  said 
party  of  the  first  part,  either  in  law  or  equity,  of^  in,  and  to 
the  above-bargained  premises,  with  the  hereditaments  and 
appnrtenances ;  to  have  and  to  hold  the  said  premises  as 
above  described,  with  the  appurtenances,  nnto  the  said  party 
of  the  second  part,  and  to  his  heirs  and  assigns,  to  their  sole 
and  only  proper  nse,  benefit,  and  behoof,  for  ever.  And  the 
said  parties  of  the  first  part,  by  their  attorney  as  aforesaid, 
for  their  heirs,  executors,  and  administrators,  do  covenant, 
grant,  bargain,  and  agree,  to  and  with  the  said  party  of  the 
second  part,  and  his  heirs  and  assigns,  that,  at  the  time  of  the 
ensealing  and  delivering  these  presents,  we  are  well  seized  of 
the  premises  above  conveyed,  as  of  a  good,  sure,  perfect,  abso- 
lute, and  indefeasible  estate  of  inheritance  in  the  law  in  fee 
simple,  and  have  good  right,  full  power,  and  lawful  authority 
to  grant,  bargain,  sell,  and  convey  the  same  in  manner  and 
form  as  aforesaid.  And  that  the  same  are  free  and  clear  of 
all  encumbrances,  of  what  kind  and  nature  soever.  And  that 
the  above-bargained  premises,  in  the  quiet  and  peaceable  pos- 
session of  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  against  all  and  every  person  or  persons  lawfully  claim- 
ing or  to  claim  the  whole  or  any  part  thereof,  they  will  for 
ever  warrant  and  defend. 

^*  In  witness  whereof,  the  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals,  the  day  and  year  first 
above  written.  ^'  Jacob  Le  Roy,  [l.  8.] 

By  Elisha  Starry  his  Attorney. 
"Chablotte  D.  Lb  Roy,   [l,  s.] 

By  JSlisha  Starry  her  Attorney. 
**  Sealed  and  delivered  in  presence  of 

Haks  Crogkeb, 

David  V.  B.  Baij>win." 

*4541  *1*^B  Aeeii  was  regularly  acknowledged  and  recorded 
J  in  Wisconsin. 
There  were  three  persons,  viz.,  Nichols,  Baldwin,  and 
Beard,  engaged  in  making  purchases  from  Starr,  each  upon 
his  own  account,  and  the  following  letters  were  read  upon  the 
trial.  They  are  inserted  because  the  opinion  of  the  court  lays 
tome  stress  upon  the  actions  of  the  parties. 

''  Newtoum^  Augmt  28, 188& 
*< Jacob  Lb  Roy,  Esq.: — 
^Dear  Sir, — I  take  the  liberty  of  forwarding  to  you  the 
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following  information,  by  advices  lately  deceived  from  my 
attorney  at  Milwaukie.  I  learn  that  the  title  of  the  property 
I  purchased  of  you  in  Milwaukie,  in  November,  1886,  has 
failed,  in  consequence  of  the  Indian  title  not  being  extin- 
guished when  the  property  was  floated.  I  further  learn  that 
the  receiver  or  land-officer  has  been  directed  to  refund  the 
purchase-money  to  the  original  purchaser,  and  that  the  sub- 
ject has  been  before  the  Solicitor  of  the  Treasury,  and  he  has 
directed  that  the  property  belongs  to  the  government,  and 
that  an  appeal  was  taken  from  his  decision  to  the  Secretary  of 
the  Treasury,  who  confirmed  the  decision. 

"  If  so,  you  are  doubtless  aware  that,  upon  your  covenants 
of  warranty,  you  are  liable  to  refund  to  me  the  purchase- 
money,  which  I  shall  expect  you  to  do,  together  with  the 
interest  on  the  same.  If  a  deed  of  release  or  quitclaim  will 
be  of  any  service  to  you,  you  can  have  one  when  the  money 
is  refunded. 

^^  I  shall  be  happy  to  hear  from  you  on  the  receipt  of  this, 
and  any  proposition  you  may  have  to  make  regarding  the 
premises  will  be  duly  considered. 

"  Your  obedient  servant, 
(Signed,)  Thbophilus  Nichols." 

"  Le  Roy,  2d  September,  1888. 
"Dear  Sir, — I  received  last  evening  yours  of  the  28th,  and 
the  contents  surprised  me  not  a  little,  that  I,  who  held  large 
possessions  in  Milwaukie,  and  in  constant  communication 
with  that  place,  should  receive  the  first  intelligence  of  so 
great  a  misfortune  from  you.  I  received  a  letter  three  days 
ago  from  that  place,  but  not  a  word  is  said  about  any  trouble, 
and  I  have  therefore  come  to  the  conclusion  your  agent  hiis 
been  hoaxed;  the  whole  statement  carries  on  the  face  of  it 
an  absurdity.  Admitting  that  any  thing  had  occurred  as  you 
state,  have  not  the  United  States  received  the  same  r«4^cc 
amount  *there  from  their  land  as  they  have  elsewhere  ?  '- 
Do  you  imagine  that  Congress  would  allow  innocent  persons 
to  suffer  in  a  case  of  that  kind  ?  I  have  written  to  Milwau- 
kie by  this  day's  mail  to  ascertain  if  there  is  any  difficulty, 
and  in  the  interim  would  beg  you  to  keep  easy  in  mind,  for 
you  may  rest  assured  that  your  title  will  never  be  disturbed. 

"  Respectfully,  yours,  truly, 

(Signed,)  Jaoob  Lb  Roy.'* 

^  New  York,  12th  June^  1889. 
**  Thbophilus  Nichols,  Esq.  : — 

"Sir, — Your  letter  of  the  Ist  instant  was  returned  to  me 
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this  day  from  Le  Roy.  In  reply  I  state,  that  the  title  to  the 
lands  purchased  from  me  is  derived  from  the  United  States, 
and  I  know  of  no  mode  by  which  a  sale  can  be  rescinded  by 
any  ofScer  of  the  government  after  it  has  been  once  consam- 
mated.  If  any  error  has  been  committed,  of  which  I  have  no 
information  apon  which  reliance  ought  to  be  placed  in  trans- 
actions of  business,  the  government  will  no  doubt  correct  it. 
Besides,  as  my  grantor  is  liable  to  me  if  there  is  any  defect  of 
title,  I  can  make  no  voluntary  settlement  without  increasing 
the  difSculties.  There  were  many  purchasers  at  the  public 
sales  of  the  lands  of  which  those  I  sold  are  a  part,  who  have 
sold  out,  and  it  cannot  be  possible,  if  there  is  any  substantial, 
legal  defect  in  the  sale,  that  the  question  will  not  soon  receive 
the  adjudication  of  some  sufficient  legal  tribunal,  when  I  shall 
alwayB  be  willing  to  fulfil  any  legal  claims  which  I  may  be 
under  to  you  or  your  friends. 

**  With  respect,  yours,  Ac., 

"Jacob  Lb  Rot.'* 

"  New  York,  bth  Fehruary,  1841. 
**  Dear  Sir : — Yours,  addressed  to  me  at  Le  Roy,  came  to 
hand  in  due  course,  being  returned  to  this  place.  In  reply 
to  your  remarks  I  have  only  to  say,  that  so  soon  as  the  highest 
tribunals  of  our  country  shall  decide  that  my  title  to  the  land 
sold  you  is  defective,  I  shall  be  ready  to  settle  with  you  on  just 
principles;  but  until  then  I  must  decline  all  negotiations. 
You  say  that  the  title  is  bad.  Perhaps  you  are  not  aware 
that  an  act  passed  the  Senate  of  the  United  States  at  its  last 
session,  unanimously  confirming  the  sale,  and  was  only  lost  in 
the  House  for  want  of  time.  I  am  in  great  hopes  that  relief 
will  be  obtained  this  session ;  but  at  any  rate  a  long  time 
cannot  now  elapse  before  justice  will  be  done  us ;  for  a  more 
*4561  ^^S^^^^B  claim  there  cannot  be.  My  situation  is  the 
-■  same  as  yours.  *Until  such  decision  is  made,  I  cannot 
make  claim  from  those  from  whom  I  purchased. 
"  With  great  respect,  youi-s,  truly, 

"Jacob  Lb  Rot. 
«« William  Bbabd,  Esq.,  Newtown'' 


On  the  24th  of  June,  1841,  Beard,  a  citizen  of  the  state  of 
Connecticut,  brought  his  action  in  the  Circuit  Court  of  New 
Yoik  against  Le  Roy.  It  was  an  action  of  assumpsit,  contain- 
ing the  ordinary  money  counts,  and  also  two  special  countS; 
stating  the  purchase  and  sale,  the  covenant  of  seizin,  and  an 
averment  that  the  grantor  was  not  so  seized,  whereby  he  became 
'•  ble  to  repay  the  $1800. 
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The  defendant  pleaded  the  general  issue  to  the  money  coants, 
and  a  special  plea  that  he  had  a  good  title  to  the  premises 
described  in  the  declaration.  To  this  plea  there  was  a  general 
replication. 

In  April,  1846,  the  case  came  up  for  trial. 

The  counsel  for  the  plaintiff  offered  in  evidence  the  power  of 
attorney,  the  deposition  of  Starr,  the  oral  evidence  of  Nichols, 
the  letters  above  recited,  and  some  other  evidence  not  material 
to  be  mentioned. 

The  counsel  for  the  plaintiff  then  offered  to  read  in  evidence 
the  deed  or  instrument  of  conveyance  executed  by  the  defen- 
dant, by  Elisha  Starr,  his  attorney,  to  the  plaintiff,  with  a  scroll 
and  the  word  "  Seal "  written  therein,  opposite  the  name  of 
ilie  defendant,  as  subscribed  in  execution  thereof,  without  any 
wafer,  wax,  or  other  tenacious  substance  being  affixed  thereto ; 
referred  to  in,  and  proved  by,  the  said  depositions.  The 
ootmsel  for  the  defendant  objected  to  the  reading  of  the  cove- 
nants contained  in  said  deed  so  offered,  on  the  ground  that 
the  power  of  attorney  from  the  defendant  to  Starr  did  not 
authorize  Starr  to  enter  into  such  covenants  on  behalf  of  the 
defendant. 

The  court  overruled  the  objection,  and  the  defendant's 
counsel  excepted. 

The  counsel  for  the  plaintiff  then  offered  numerous  papers 
from  the  General  Land  Office,  to  show  that  the  title  of  Le  Roy 
was  not  good  in  the  premises  conveyed. 

The  counsel  for  the  defendant  then  offered  to  read  in  evi- 
dence, on  his  part,  from  a  book  purporting  to  be  a  printed  copy 
of  the  laws  enacted  by  the  Legislature  of  the  Territory  of 
Wisconsin,  ^^an  act  of  the  said  Legislature  in  relation  to  seals." 

The  counsel  for  the  plaintiff  objected  to  the  evidence  so 
offered,  on  the  ground  that  the  same  was  not  authenti-  r«4C'7 
cated  in  *such  manner  as  to  entitle  the  same  to  be  read  ^ 
in  evidence ;  and  the  court  oveiTuled  the  objection ;  and  to 
the  decision  thereupon,  the  counsel  for  the  plaintiff  excepted. 

The  counsel  for  the  defendant  then  read  in  evidence  from 
said  printed  book  as  follows : — 

^^  Sec.  5.  That  any  instrument,  to  which  the  person  making 
the  same  shall  affix  any  device  by  way  of  seal,  shall  be 
adjudged  and  held  to  be  of  the  same  force  and  obligation  aa 
if  it  were  actually  sealed." 

The  counsel  for  the  defendant  then  prayed  the  court  to 
instruct  the  jury,  amouj?  other  things,  that  no  action  can  be 
sustained  against  the  defendant  in  this  suit,  because  the  power 
of  attorney  executed  by  the  defendant  to  Elisha  Starr,  did  not 
authorize  Elisha  Starr  to  warrant  the  title  of  the  defendant 
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to  any  lands  which  might  be  sold  by  him  under  said  power  of 
attorney. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to  give 
its  instruction  to  the  jury  upon  the  construction  of  the  power 
of  attorney  executed  by  the  defendant  to  Blisha  Starr,  so 
given  in  evidence  at  this  stage  of  the  cause,  as,  in  the  event 
of  such  construction  being  against  the  existence  of  such 
authority  in  said  attorney  under  said  power,  the  said  plaintiff 
had  further  evidence  to  give  of  the  representations  of  the  said 
i^ent  to  the  said  plaintiff  at  the  time  of,  and  made  as  a  part 
of,  the  transaction. 

The  court  reserved  for  the  present  their  opinion  upon  the 
question,  for  the  purpose  of  hearing  the  further  evidence  of 
the  plaintiff,  so  as  to  enable  him  to  bring  out  the  whole  ease, 
and  perhaps  thereby  save  another  trial. 

The  counsel  for  the  plaintiff  then  offered  to  prove  that)  at 
the  time  of  negotiating  the  sale  of,  and  of  selling,  the  land 
described  in  said  deed  to  the  plaintiff,  the  said  Elisha  Starr 
fraudulently  represented  to  the  plaintiff  that  he,  the  said 
Elisha  Starr,  was  authorized  by  the  defendant  to  warrant  the 
defendant's  title  to  the  premises  therein  described,  and  with* 
held  from  the  plaintiff  any  view  of  the  power  of  attorney  in 
question ;  and  that  the  plaintiff  refused  to  make  the  purchaset 
or  take  any  conveyance  of  such  lands,  without  such  warranty 
on  the  part  of  the  defendant. 

The  counsel  for  the  defendant  objected  to  the  evidence  so 
offered  as  incompetent  and  inadmissible,  and  the  court  sus- 
tained the  objection,  and  excluded  the  testimony;  and  the 
counsel  for  the  plaintiff  excepted  to  the  decision. 

The  counsel  for  the  plaintiff  next  offered  to  prove,  that,  at 

*4581  ^^^  ^^^^  ^^  ^^^  negotiation  of  the  said  sale  between 
J  Starr  and  *the  plaintiff,  and  as  a  part  of  the  transaction, 
the  said  Elisha  Starr,  as  the  agent  of  the  defendant,  also 
fraudulently  represented  to  the  plaintiff  that  the  defendant 
had  a  good  and  valid  title  to  the  land  described  in  the  said 
deed,  and  that  the  plaintiff  was  deceived  thereby. 

The  counsel  for  the  defendant  objected  to  the  evidence  so 
offered,  and  the  court  overruled  the  objection,  and  to  the 
decision  thereon  the  counsel  for  the  defendant  excepted. 

The  counsel  for  the  plaintiff  recalled  Theophilus  Nichols, 
who  further  testified,  that  he  was  present  at  the  negotiationa 
and  bargain  between  the  plaintiff  and  Elisha  Starr,  as  the 
agent  of  the  defendant,  as  to  the  sale  of  the  acre  of  land  de- 
scribed in  said  deed ;  that  Mr.  Starr  stated  that  the  title  to 
the  land  was  good,  and  there  could  not  be  a  question  about  it, 
because  the  defendant  had  the  government  title;  that  it  had 
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been  sold  by  the  government  about  a  year  previous  to  that 
time.  That  Linus  Thompson  and  others  had  floated  off  George 
Walker,  who  had  first  settled  on  it,  and  claimed  a  preemption 
right,  but  who  had  got  no  patent ;  that  the  defendant's  title 
was  direct  from  the  government,  and  there  was  no  question 
about  it.  Mr.  Starr  proposed  to  give  to  the  plaintiff  a  quit- 
claim deed,  and  said  it  was  just  as  well,  as  the  title  came  ^om 
the  government.  The  plaintiff  said  he  would  not  accept  it ; 
that  he  would  not  take  the  land  unless  he  had  covenants  of 
warranty ;  and  Mr.  Starr  then  gave  the  plaintiff  the  deed  read 
in  evidence  in  this  case.  No  title  papers  were  produced  by 
Starr,  or  exhibited  to  the  plaintiff.  It  was  stated  in  the  body 
of  the  deed  executed  by  Starr,  from  whom  the  defendant  had 
purchased,  but  he  did  not  exhibit  to  the  plaintiff  any  papers  of 
any  kind.  Plaintiff,  and  Mr.  Baldwin,  and  witness,  all  staid 
together  at  the  public  house  kept  by  Starr.  They  all  went  to 
Milwaukie  together  for  the  same  purpose;  staid  together, 
purchased  together,  and  left  together.  The  plaintiff  did  not 
make  any  examination  of  the  title  that  witness  knows  of. 
Witness  purchased  an  acre  of  the  defendant  of  the  same  title, 
at  the  same  time,  and  under  the  same  representations ;  and 
witness  did  not  make  any  examination  of  title,  but  relied 
upon  the  representations  of  Mr.  Starr.  They  all  left  Milwan- 
kie  on  the  10th  of  November,  1886,  three  days  after  they  made 
the  purchase. 

The  counsel  for  the  plaintiff  then  recalled  David  V.  B.  Bald- 
win, who  further  testified,  that  he  had  heard  the  testimony 
just  given  by  Mr.  Nichols,  and  concurred  with  him  as  to  the 
representations  made  by  Mr.  Starr,  and  the  acts  done  by  the 
parties  in  making  such  purchase ;  that  he  was  present  and  act- 
ing with  the  others  in  the  transaction ;  that  no  examina-  r^^cq 
tion  of  the  title  *was  made  by  him,  nor  by  either  of  the  "■ 
others,  to  his  knowledge. 

The  counsel  for  the  plaintiff  next  read  in  evidence,  from  the 
same  volume  of  the  statutes  of  Wisconsin  above  referred  to, 
an  act  of  the  Legislature  of  the  Territory  of  Wisconsin, 
entitled  "An  act  in  relation  to  fraudulent  conveyances  of 
lands  and  the  conveyance  thereof,"  the  sixth  section  of  said 
title,  in  the  words  and  figures  following,  to  wit : — 

"  Sec.  6.  No  estate  or  interest  in  land,  other  than  leases  for 
a  term  not  exceeding  one  year,  nor  any  trust  or  power  over 
or  concerning  lands,  or  in  any  manner  relating  thereto,  shall 
hereafter  be  created,  granted,  assigned,  surrendered,  or  de- 
clared, unless  by  act  or  operation  of  law,  or  by  deed  or  con 
yeyanoe  in  writing,  subscribed  by  the  party  creating,  granting, 
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assigning,  surrendering,  or  declaring  the  same,  or  by  his  law* 
fill  agent  thereunto  authorized  by  writing." 

The  proofs  in  the  cause  were  here  closed. 

The  counsel  for  the  defendant  prayed  the  court  to  instmot 
the  jury,— 

First.  That  the  plaintiff  had  not  proved  the  failure  of  the 
defendant's  title  to  the  lands  in  question,  because  he  had  not 
shown  that  the  defendant  had  not  acquired  a  title  from  the 
French  settlers,  or  other  source  than  the  government  of  the 
United  States. 

Second.  That  if  it  be  shown  that  the  defendant  claimed  title 
under  the  government  of  the  United  States,  the  plaintiff  has 
not  shown  that  the  title  of  the  defendant  to  said  lands  has 
been  legally  declared  to  be  invalid.  That  the  certificate  of 
the  register  of  the  land  office  at  Green  Bay  gave  a  title  to  the 
lands,  and  the  only  power  vested  in  the  officers  of  the  govern- 
ment at  Washington  was  to  see  that  two  patents  were  not 
issued  for  the  same  land. 

Third.  That  by  the  acts  of  Congress  granting  rights  of  pre- 
emption to  actual  settlers,  Linus  Thompson  had  a  right  to 
float  upon  the  land  in  question ;  and  that  the  decision  of  the 
Secretary  of  the  Treasury  annulling  the  certificate  of  the  regis- 
ter was  contrary  to  law,  and  void.  That  under  the  Chicago 
treaty  the  lands  in  question  were  public  lands  at  the  date  of 
the  passage  of  the  said  act. 

Fourth.  That  the  deed  of  defendant  in  evidence  in  this 
cause  is  a  sealed  instrument  by  the  law  of  the  Territory  of 
Wisconsin,  and  is  to  be  treated  and  regarded  as  a  sealed 
instrument  in  the  state  of  New  York,  because  of  its  character 
at  the  place  where  it  was  made ;  and  that  the  present  action 
being  assumpsit,  such  cannot  be  maintained  upon  said  deed. 
•Fifth.  That  no  action  will  lie  upon  this  deed  upon 
failure  of  the  title  to  the  lands  therein  described, 
without  express  covenants  of  warranty ;  there  being  no  valid 
warranty  against  the  defendant,  the  plaintiff  is  not  entitled 
to  recover. 

Sixth.  That  the  plaintiff  is  not  entitled  to  recover  in  this 
form  of  action,  if  a  fraud  be  proved  in  the  cause,  but  should 
have  brought  an  action  on  the  case  for  deceit. 

The  counsel  for  the  plaintiff  then  prayed  the  said  court  to 
instruct  the  jury,  that  the  action  of  assumpsit  is  properly  brought 
in  this  court  upon  the  promises  of  the  defendant  contained  in 
said  deed,  if  any  promises  are  made  therein  which  are  binding 
or  obligatory  upon  the  defendant. 

Tbft  court  «o  inatrnp.t^d  thft  inrv,  and  to  such  instruction  the 
counsel  for  the  defetidant  excepteu. 
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The  counsel  for  the  plaintiff  then  prayed  the  court  to  instruct 
the  jury,  that  the  deed  in  question  being  without  seal,  by  the 
laws  of  the  state  of  New  York,  and  a  deed  to  convey  lands  in 
the  territory  of  Wisconsin  not  being  required  by  the  laws  of 
that  territory  to  have  any  seal,  or  any  device  by  way  of  seal, 
affixed  thereto,  it  is  competent  for  the  plaintiff  to  prove  a 
ratification  of  the  defendant,  by  parol,  of  the  act  of  Starr  as 
his  attorney,  in  warranting  such  title. 

The  court  refused  so  to  instruct  the  jury,  and  thereupon 
instructed  the  jury  that,  by  the  laws  of  the  territory  of  Wis- 
consin, the  said  deed  is  an  instrument  under  seal,  that  it  is  a 
covenant  by  the  laws  of  that  territory,  and  this  court  must  so 
regard  it,  and  give  it  the  same  effect  here  that  it  would  have 
in  the  territory  of  Wisconsin ;  that  being  a  covenant  by  the 
laws  of  that  territory,  there  can  be  no  ratification  or  confirma- 
tion of  the  act  of  the  agent,  Starr,  by  the  defendant,  which 
will  be  binding  upon  the  defendant,  unless  made  by  an  instru- 
ment executed  by  him  under  seal. 

The  counsel  for  the  plaintiff  then  prayed  the  said  court  to 
submit  to  the  jury,  upon  the  facts  in  evidence,  the  question, 
whether  the  defendant,  with  full  knowledge  that  his  agent, 
Elisha  Starr,  had  assumed  in  his  name  to  warrant,  and  had 
warranted,  the  title  to  the  land  in  question  to  the  plaintiff, 
had  ratified  the  act  of  the  said  agent  in  making  such  warranty. 

The  court  refused  to  submit  the  said  question  of  ratification 
to  the  jury  upon  the  evidence  in  the  case,  and  to  such  refusal 
of  the  said  court  the  counsel  for  the  plaintiff  then  and  there 
excepted. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to 
instruct  the  jury,  that  the  agent  of  the  defendant  having 
undertaken  to  convey  a  title  to  the  plaintiff,  and  the  rmAa-i 
defendant  having  *riven  the  agent  authority  so  to  do,  "■ 
if  the  jury  believe  the  defendant  had  no  title  to  the  premises 
described  in  said  deed,  at  the  time  of  the  execution  and 
delivery  thereof,  then  the  consideration  for  which  the  plaintiff 
paid  his  money  to  the  defendant  has  failed,  and  the  plaintiff 
is  entitled  to  recover. 

The  court  refused  so  to  instruct  the  jury,  and  to  such  refusal 
the  counsel  for  the  plaintiff  excepted. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to 
instruct  the  jury,  that  if  the  defendant's  agent  made  a  repre- 
sentation to  the  plaintiff,  as  to  the  title  of  the  defendant  to 
the  land  described  in  said  deed,  which  was  untrue,  and  which 
was  material  to,  and  was  relied  upon  by,  the  plaintiff,  so  that 
the  plaintiff  was  actually  deceived  as  to  the  subject  he  wasr 
acquiring  by  his  bargain,  the  plaintiff  is  entitled  to  recovei. 
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wheiher  theie  was  moral  fraud  or  not  on  the  part  of  the  agent 
in  making  such  representations. 

The  court  refused  so  to  instruct  the  jury,  and  to  the  said 
refusal  the  counsel  for  the  plaintiff  excepted. 

The  counsel  for  the  plaintiff  then  requested  the  said  court 
to  submit  to  the  jury,  upon  the  evidence  in  the  case,  the 
question,  whether  Elisha  Starr,  by  fraudnlent  representations, 
induced  the  plaintiff  to  believe  that  the  defendant  had  title 
to  the  land  described  in  said  deed  when  the  defendant  had  no 
such  title,  and  upon  such  belief  became  the  purchaser  thereof. 

The  court  revised  to  submit  such  question  to  the  jury,  on 
the  ground  that  the  evidence  so  introduced  on  the  part  of  the 
»aid  plaintiff  did  not  go  far  enough  to  raise  the  question  of 
fraud  on  the  part  of  the  agent  of  the  defendant,  and  decided 
that  the  plaintiff  must  give  evidence  of  knowledge  on  the  part 
of  the  agent,  at  the  time  of  making  such  representations,  that 
the  representations  so  made  were  untrue. 

To  which  refusal  and  decision  the  counsel  for  the  plaintiff 
then  and  there  excepted. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to  submit 
the  question  to  the  jiiry,  upon  the  evidence  in  the  case,  whether 
the  agent  of  the  demndant,  at  the  time  of  making  the  represen- 
tations so  made  by  him  to  the  plaintiff,  had  not  knowledge  that 
the  representations  so  made  by  him  were  untrue. 

The  court  refused  to  submit  the  said  question  to  the  jury,  on 
the  gpround  that  no  evidence  had  been  given,  on  the  part  of  the 
plaintiff,  to  authorize  the  submission  thereof. 

To  which  refusal  of  the  said  court  the  counsel  for  the 
plaintiff  then  and  there  excepted. 

The  court  instructed  the  jury  in  respect  to  the  question 

*4621  ^*^^^^^®^  ^^  ^h®  course  of  the  trial,  that  the  power  of 
-*  attorney,  *upon  a  true  construction  of  its  terms  and 
conditions,  conferred  upon  the  agent  authority  to  give  a  deed 
of  the  land  with  covenant  of  warranty,  to  which  the  counsel 
for  the  defendant  then  and  there  excepted. 

The  jury  thereupon,  under  the  charge  of  the  court,  ren- 
dered a  verdict  for  rhe  plaintiff  of  $2,862.25  damages,  and  six 
cents  costs. 

Upon  these  several  exceptions,  the  case  came  up  to  this 
court. 

It  was  argued  by  Mr,  Blunt  and  Mr.  Webstery  for  the  plain- 
tiff in  error,  and  Mr,  Seeley  and  Mr,  Baldwin^  for  the  oefen- 
dant  in  error. 

The  counsel  for  the  plaintiff  in  error  made  the  followin|r 
points: — 

474 


JANUARY  TRUM,    1850.  40 

<fc     I  »^— ^l^.^— ^-^—  I  ^—M ^^— ■— ^»^^^ 

Le  Roy  v.  Beard. 

1st.  That  the  action  of  assumpsit  does  not  He  in  this  ease. 
If  the  deed  were  binding  on  the  plaintiflF  in  error,  the  action 
should  have  been  on  the  covenants.  Chit.  PI.,  181,  184,  111, 
112,  116;  8  Johns.  (N.  Y.),  609;  4  Cranch,  239;  Story  on 
Conflict  of  Laws,  476 ;  2  Cai.  (N»  Y.),  862 ;  6  Johns.  (N.  Y.), 
289 ;  4  Cow.  (N.  Y.),  608,  680 ;  7  Cranch,  116 ;  8  Wheat., 
212 ;  2  Co.  Litt.,  866  a. 

2d.  The  judge  erred  in  instructing  the  jury,  that  the  power 
of  attorney  did  authorize  Elisha  Starr  to  execute  a  deed  with 
special  covenants.  Frost  v.  Raymond^  2  Cai.  (N.  Y.)  Cas., 
188 ;  Nixon  v.  Hy%eroU,  6  Johns.  (N.  Y.),  68 ;  12  Id.,  486 ; 
18  Id.,  869 ;  Gibson  v.  C4>Zt,  7  Id.,  890 ;  2  Johns.  (N.  Y.)  Ch., 
619. 

8d.  The  judge  admitted  evidence  to  prove  failure  of  title 
objected  to  by  the  defendant  below,  which  was  incompetent. 

4th.  The  judge  assumed  that,  upon  the  evidence,  the  defen- 
dant below  had  no  title. 

6th.  The  counts  in  the  declaration  are  bad.  6  Johns. 
(N.  Y.),  120;  7  Id.,  269,  876;  18  Id.,  286. 

The  points  made  by  the  counsel  for  the  defendant  in  error 
were  the  following: — 

I.  Upon  the  facts  in  evidence,  it  is  clear  that  the  title 
failed. 

II.  The  form  of  action,  being  in  assumpsit,  was  ri^ht:  an 
action  of  covenant  could  not  have  been  sustained  in  the  state 
of  New  York. 

The  first  count  is  special,  founded  on  the  instrument  of 
conveyance.  The  second  is  also  special,  but  more  general, 
and  the  third  contains  the  common  money  counts. 

The  instrument  of  conveyance  executed  by  Le  Roy's  agent, 
has  the  form  and  language  of  a  deed  with  covenants,  but  has 
no  seal,  a  scroll  being  used  in  place  of  a  seal.  r*46^ 

*The  form  of  the  remedy  depends  on  the  lex  fori.        "■ 

In  Warren  v.  LwacK,  6  Johns.  (N.  Y.),  829  (1810),  the 
Supreme  Court  held,  that  "  a  scrawl  with  the  pen,  of  L.  S.,  at 
the  end  of  the  name,  was  not  a  seal.  A  seal  is  an  impression 
on  wax  or  wafer,  or  some  other  tenacious  substance  capable 
of  being  impressed.*'  It  was  admitted  in  that  case,  that  the 
note  declared  on,  having  been  executed  in  Virginia,  with  such 
scrawl,  and  the  initials  L.  S.  at  the  end  of  the  maker's  name, 
had,  by  the  laws  of  Virginia,  "  all  the  efficacy  of  an  instru- 
ment sealed  with  a  wafer  or  wax."  Kent,  Ch.  J.,  delivering 
the  opinion  of  the  court,  says, — "  By  the  laws  of  that  state, 
it  was  a  sealed  instrument  or  deed." — "A  scrawl  with  a  pen  is 
not  a  seal;"  and  it  was  accordinglv  held  that  in  the  state  of 
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New  York,  assnmpflit  was  the  proper  form  of  action.  The 
same  rale  has  prevailed,  withoat  any  exception,  to  the  present 
time.  Van  Santwood  et  al.  v.  SandforcL,  12  Johns.  (N.  Y.), 
198 ;  4  Cow.  (N.  Y.),  508 ;  2  Hill  (S.  Y.),  228 ;  8  Id.,  498 ; 
1  Den.  (N.  Y.),  876 ;  4  Kent  Com.,  461. 

The  rale  that  the  form  of  action,  or  remedy,  depends  on  the 
lex  fort^  is  everywhere  recognized  as  aniversal.  In  United 
StaUi  Bank  v.  DanaUy,  8  Pet.,  862,  the  coart  says :— ''  The 
form  of  the  remedy  depends  on  the  lex  forit  and  though  an 
action  of  covenant  will  lie  on  an  unsealed  instrument  in  one 
state,  it  will  not  in  another  state,  where  covenant  can  be 
brought  only  on  a  contract  under  seal."  See,  also.  Story 
Conn,  of  L.,  470,  476 ;  De  la  Vega  v.  Vianna^  1  Barn.  &  Ad., 
284 ;  Trinibey  v.  Vignier^  1  Bing.  N.  C,  161,  per  Tindal,  Ch.  J. ; 
10  Bam.  &  C,  908. 

III.  The  power  of  attorney  from  Le  Roy  gave  sufficient 
authority  to  Starr,  as  his  agent,  to  covenant  for  the  title  of 
the  premises. 

(The  counsel  then  entered  into  an  analysis  of  the  power, 
ana  examined  each  paragraph  of  it.) 

4  Co.,  81 ;  10  Wend.  (N.  Y.),  260 ;  1  J.  J.  Marsh.  (Ky.), 
292;  1  Brod.  &  B.,  819;  2  Sugd.  on  Vend.,  110  (Amer.  ed.), 
104;  2  Johns.  (N.  Y.),  696;  Co.  Litt.,  §  788,  n.;  1  Chit.  Gen. 
Pr.,  812,  818;  2  Pa.,  804;  4  Cruise  Dig.,  867. 

IV.  Le  Roy  cannot  disavow  in  part  the  contract  of  his 
agent,  and  at  the  same  time  retain  the  money  paid  by  Beard 
upon  the  faith  of  that  contract. 

V.  Assuming  that  the  covenants  were  not  authorized,  inde- 
pendently of  the  preceding  views,  Beard  was  deceived  by  the 
lalse  representations  of  Le  Roy's  agent,  and  is  entitled  to 
recover  back  the  purchase-money  in  the  present  action. 

VI.  The  stipulations  contained  in  the  instrument  of  con- 
veyance have  been  ratified  by  Le  Roy. 

*4641  *^II-  I^  ^^^  attorney  mistook  his  powers  to  cove- 
-■  nant  for  the  title,  but  undertook  to  covenant  and 
conveyed  no  title,  Beard  is  entitled  to  recover  on  the  count 
for  money  had  and  received,  on  the  ground  of  a  total  failure 
of  consideration.  He  did  not  get  that  for  which  he  stipulated 
and  paid  his  money. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  for  money  had  and  received ; 
and  also  counting  specially,  that,  on  the  17th  of  November, 
1886,  the  original  defendant,  Le  Roy,  in  consideration  of 
91,800  then  paid  to  him  by  the  original  plaintiff,  Beard,  caused 
to  be  made  to  the  latter,  at  Milwaiikie,  Wisconsin,  a  convey- 
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ance,  signed  by  Le  Roy  and  his  wife,  Charlotte.  This  con- 
veyance was  of  a  certain  lot  of  land  situated  in  Milwaukie, 
and  contained  covenants  that  they  were  seized  in  fee  of  the 
lot,  and  had  good  right  to  convey  the  same.  Whereas  it  was 
averred,  that,  in  trnth,  they  were  not  so  seized,  nor  authorized 
to  convey  the  premises,  and  that  thereby  Le  Roy  became  liable 
to  repay  the  f  1800. 

Under  several  instructions  riven  by  the  Circuit  Court  for 
the  Southern  District  of  New  i  ork,  where  the  suit  was  insti- 
tuted, the  jury  found  a  verdict  for  the  original  plaintiff,  on 
which  judgment  was  rendered  in  his  favor,  and  which  the 
defendant  now  seeks  to  reverse  by  writ  of  error.  Among 
those  instructions,  which  were  excepted  to  by  the  defendant, 
and  are  at  this  time  to  be  considered,  was,  first,  that  ^^  the 
action  of  assumpsit  is  properly  brought  in  this  court,  upon 
the  promises  of  the  defendant  contained  in  the  deed,  if  any 
promises  are  made  therein  which  are  binding  or  obligatory  on 
the  defendant." 

The  conveyance  in  this  case  was  made  in  the  state  of  Wis- 
consin, and  a  scrawl  or  ink  seal  was  affixed  to  it,  rather  than 
a  seal  of  wax  or  wafer.  By  the  law  of  that  state,  it  is  pro- 
vided, that  ^^  any  instrument,  to  which  the  person  making  the 
same  shall  affix  any  device,  by  way  of  seal,  shall  be  adjudged 
and  held  to  be  of  the  same  force  and  obligation  as  if  it  were 
actually  sealed." 

But  in  the  state  of  New  York  it  has  been  repeatedly  held 
(as  in  Warren  v.  Lynch,  6  Johns.  (N.  Y.),  829,)  that,  by  its 
laws,  such  device,  without  a  wafer  or  wax,  are  not  to  be 
deemed  a  seal,  and  that  the  proper  form  of  action  must  be 
such  as  is  practiced  on  an  unsealed  instrument  in  the  state 
where  the  suit  is  instituted,'  and  the  latter  must  therefore  be 
assumpsit.  12  Johns.  (N.  Y.),  198 ;  2  Hill,  (N.  Y.),  644,  228; 
8  Id.,  498 ;  1  Den.  (N.  Y.),  876 ;  5  Johns.  (N.  Y.),  829 ;  Anr 
drews  et  al.  v.  Herriott^  4t  Cow.  (N.  Y.),  508,  overruling  Mere- 
dith V.  HinBdale ;  4  Kent,  461 ;  8  Pet.,  862 ;  Story  Conii. 
of  *L.,  47;  2Cai.  (N.  Y.),  862.  A  like  doctrine  n^^gg 
prevailh  in  some  other  states.  8  Gill  &  J.  (Md.),  284;  ^ 
I)<mgl€L9  et  al.  v.  Oldham^  6  N.  H.,  160. 

It  becomes  our  duty,  then,  to  consider  the  instruction  nyen 
here,  in  an  action  brought  in  the  Circuit  Court  in  New  York, 
as  correct  in  relation  to  the  form  of  the  remedy.  It  was 
obliged  to  be  in  assumpsit  in  the  state  of  New  York,  and  one 
of  the  counts  was  special  on  the  promise  contained  in  the 
oovenant.  We  hold  this,  too,  without  impairing  at  alJ  the 
principle,  that,  in  deciding  on  the  obligation  of  the  instru* 
ment  as  a  contract,  and  not  the  remedy  on  it  elsewhere,  the 
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a  reeoTeiy  can  be  had  f:r  a  breach  cf  vaiiantT. 

But  such  arennect  is  neeeasary  oi^It  wben  die  bieadi  is  of 
a  c/jTenant  f.-r  quiet  enjoTmeat*  4c.  14  Johna.  (H.  T.),  48. 
Because,  in  a  breaeh  of  tlie  coTenact  of  fttku^  it  is  brofcen  at 
the  time  of  the  eoDTejaace  if  at  alL  and  no  eTietioD  need  be 
alleged.    4  Cranch.  421 ;  4  Kent  C^m^  4T4.  note. 

Here  it  Tirtuallj  appears  that  the  original  defendant  was 
not  seized.  Little  attempt  is  made  to  show  that  be  was ;  and 
the  title,  so  fiu-  as  disclirsed  in  the  eridence,  eonld  not  kave 
been  in  him  or  his  grantors. 

It  is  likewise  contended,  that  if  a  coTOiant  legally  existed 
in  this  esse,  and  was  bruken«  assumpsit  lies  to  reeoTer  baek 
the  money.  That  form  of  action  seems  at  times  justified  on 
general  principles,  beside  the  rule  that  ia  New  York  tiie  rem- 
edy must  be  assumj^it  on  an  instrument  like  tills.  9  Mees. 
&  W.,  54;  4  Man.  &  6.,  11 ;  5  Ad.  &  ElU  488;  6  East.  841. 
To  this  the  chief  objection  urged  is,  that  neitiier  assumpsit 
nor  covenant  will  lie,  in  case  no  covenant  whatever  was  nuule 
or  broken.  8  Bos.  &  P.,  170 ;  2  Johns.  (N.  Y.),  Ch.,  515 ; 
4  Kent  Com.,  474 ;  8  Yes.,  235. 

But  as  the  ftusts  here  do  not  require  a  decision  on  this  last 
point,  none  is  given. 

The  next  instruction  to  which  the  original  defendant  ob- 
jected, and  which  is  the  chief  and  most  difficult  one  that  can 
properly  be  considered  by  us,  under  the  present  bill  of  excep- 
tions, is,  that  the  power  of  attorney  by  Le  Roy  and  his  wife 
to  Starr,  their  agent,  was  broad  enough  to  confer  upon  him 
^  authority  to  give  a  deed  of  the  land  with  covenant  of  war- 
raniUr." 

This  power  of  attorney  is  given  m  extenso  in  the  statement 
*4661  ^^  ^^^  case.  It  appears  from  its  contents,  that  Le  Roy, 
-■  after  'authorizing  Starr  to  invest  certain  moneys  in 
lands  and  real  estate  in  some  of  the  Western  states  and  ter- 
ritories of  the  United  States,  at  the  discretion  of  the  sacid 
Starr,  empowered  him  '^  to  contract  for  the  sale  of,  and  to  sell, 
either  in  whole  or  in  part,  the  lands  and  real  estate  so  pur- 
chased by  the  said  Starr,''  and  ^^  on  such  terms  in  all  respects 
as  the  said  Starr  shall  deem  most  advantageous."  Again,  he 
was  authorized  to  execute  ^^  deeds  of  conveyance  necessaiy 
for  the  full  and  perfect  transfer  of  all  our  respective  right; 

>Oim>.    Pritehard  t.  Norton,  16  Otto,  188 
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title,*'  &c.,  ^^  as  sufficiently  in  all  respects  as  we  ourselves  could 
do  personally  in  the  premises,"  "  and  generally,  as  the  agent 
and  attorney  of  the  said  Jacob  Le  Roy,"  to  "  sell  on  such 
terms  in  all  respects  as  he  may  deem  most  eligible." 

It  would  be  difficult  to  select  language  stronger  than  this  to 
justify  the  making  of  covenants  without  specifying  them  eo 
nomine.  When  this  last  is  done,  no  question  as  to  the  extent 
of  the  power  can  arise,  to  be  settled  by  any  court.  But  when, 
as  here,  this  last  is  not  done,  the  extent  oi  the  power  is  to  be 
settled  by  the  language  employed  in  the  whole  instrument, 
(4  Moo.,  448,)  aided  bv  the  situation  of  the  parties  and  of  the 
property,  the  usages  of  the  country  on  such  subjects,  the  acts 
of  the  parties  themselves,  and  any  other  circumstance  having 
a  legal  bearing  and  throwing  light  on  the  question. 

That  the  language  above  quoted  from  the  power  of  attorney 
is  sufficient  to  cover  the  execution  of  such  a  covenant  would 
seem  naturally  to  be  inferred,  first,  from  its  leaving  the  term% 
of  the  sale  to  be  in  all  respects  as  Starr  shall  deem  most 
advantageous.  ^^  Terms  "  is  an  expression  applicable  to  the 
conveyances  and  covenants  to  be  given,  as  much  as  to  the 
amount  of,  and  the  time  of  payinj?,  the  consideration.  Rogers 
V.  Kneeland^  10  Wend.  (N.  Y.),  219.  To  prevent  misconcep- 
tion, this  wide  discretion  is  reiterated.  The  covenants,  or 
security  as  to  the  title,  would  be  likely  to  be  among  the  terms 
agreed  on,  as  they  would  influence  the  trade  essentially,  and 
in  a  new  and  unsettled  country  must  be  the  chief  reliance  of 
the  purchaser. 

To  strengthen  this  view,  the  agent  was  also  enabled  to  exe- 
cute conveyances  to  transfer  the  title  ^^  as  sufficiently  in  all 
respects  as  we  ourselves  could  do  personally  in  the  premises." 
And  it  is  manifest,  that  inserting  certain  covenants  which 
would  run  with  the  land  might  transfer  the  title  in  some 
events  more  perfectly  than  it  would  pass  without  them ;  and 
that,  if  present  ^^  personally,"  he  could  make  such  covenants, 
and  would  be  likely  to  if  requested,  unless  an  intention 
existed  to  sell  a  defective  title  for  a  good  one,  and  for  the 
price  of  a  good  one.  It  is  hardly  to  be  presumed  that  any 
thing  so  censurable  as  this  was  contemplated. 

*Agaiiirhis  authority  to  sell,  *^  on  such  terms  in  all  r^AQfj 
respects  as  he  may  deem  most  eligible,"  might  well  be  I- 
meant  to  extend  to  a  term  or  condition  to  make  covenants  of 
seizin  or  warranty,  as  without  such  he  might  not  be  able  to 
make  an  eligible  sale,  and  obtain  nearly  so  large  a  price. 

Now  all  these  expressions,  united  in  the  same  instrument, 
would  primd  fade^  in  common  acceptation,  seem  designed  tQ 
convey  fall  powers  to  make  covenants  like  these.  And  althoug 
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a  grant  of  powers  is  sornetimes  to  be  construed  striotl^r,  ^Com. 
Dig.,  Poiar,  B.  1  and  c.  6 ;  1  Bl.  R.,  288),  yet  it  does  not 
seem  fit  to  fritter  it  away  in  a  case  like  this,  by  very  nice  and 
metaphysical  distinctions,  when  the  general  tenor  of  the  ^whole 
instrument  is  in  favor  of  what  was  done  under  the  power,  and 
when  the  grantor  has  reaped  the  benefit  of  it,  by  receivings  a 
large  price  that  otherwise  would  probably  never  have   been 
paid.     Nind  v.  JfaraAaK,  1  Brod.  &  B.,  819 ;  10  Wend.  (Tf. 
T.),  219,  252.     This  he  must  refund  when  the  title  fails,  or 
be  accessory  to  what  seems  fraudulent.     1  J.  J.  Marsh.  ^Ky.^, 
292.     Another  circumstance  in  support  of  the  intent  of  the 
parties  to  the  power  of  attorney  to  make  it  broad  enough  to 
cover  warranties,  is  their  position  or  situation  as  disclosed  in 
the  instrument  itself.     Solly  v.  Forbes^  4  Moo.,  448.     Le  Roy 
resided  in  New  York,  and  Starr  was  to  act  as  his  attorney  in 
buying  and  selling  lands  in  the  ^^  Western  states  and  territo- 
ries," and  this  very  sale  was  as  remote  as  Milwaukie,  in  Wis- 
consin.    For  aught  which  appears,  Le  Roy,  Beard,  and  Starr 
were  all  strangers  there,  and  the  true  title  to  the  soil  little 
known  to  them,  and  hence  they  would  expect  to  be  required 
to  give  warranties  when  selling,  and  would  be  likely  to  demand 
them  when  buying. 

The  usages  of  this  country  are  believed,  also,  to  be  very 
uniform  to  insert  covenants  in  deeds.     In  the  case  of  the 
Lessee  of  Clarke  v.  Courtney^  5  Pet.,  849,  Justice  Story  sajrs, — 
**  This  is  the  common  course  of  conveyances ; "  and  that  in 
them  **  covenants  of   title  are  usually  inserted."    See  also 
6  Hill  (N.  Y.),  888.     Now,  if  in  this  power  of  attorney  no 
expression  had  been  employed  beyond  giving  an  authority  to 
sell  and  convey  this  land,  saying  nothing  more  extensive  or 
more  restrictive,  there  are  cases  which  strongly  sustain  the 
doctrine,  that,  from  usage  as  well  as  otherwise,  a  warranty  by 
the  agent  was  proper,  and  would  be  binding  on  the  principal. 

It  is  true,  that  some  of  these  cases  relate  to  personal  estate, 
and  some  perhaps  should  be  confined  to  agents  who  have  been 
lon^  employed  in  a  particular  business,  and  derive  their  author- 
ity by  parol,  no  less  than  by  usage  ;  and  consequently  may  not 
*±({9r\  ^®  decisive  by  analogy  to  the  present  case.  8  T.  R., 
"^^^J  757  ;  *Helyear  v.  Hawkey  5  Esp.  Gas.,  72,  n. ;  Pickering 
V.  Bush,  15  East,  46 ;  2  Camp.,  N.  P.,  565 ;  6  Hill  (N.  Y.), 
888 ;  4  T.  R.,  177. 

So  of  some  oases  which  relate  to  the  quality,  and  not  the 
title,  of  the  property.  Andrews  v.  Kneeland,  6  Cow.  (N.  Y.), 
864 ;  The  Monte  Allegre,  9  Wheat.,  648 ;  6  Hill  (N.  Y.),  88a. 

But  where  a  power  to  sell  or  convey  is  given  in  writing 
and  not  aided,  as  here,  by  language  conferring  a  wide  disore- 
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tion ;  it  still  must  be  construed  as  intending  to  confer  all  the 
usual  means,  or  sanction  the  usual  manner  of  performing  what 
is  intrusted  to  the  agent.  10  Wend.  (N.  Y.),  218 ;  Howard  v. 
BaiUie^  2  H.  Bl.,  6l8 ;  Story  on  Agency,  p.  58 ;  Dawson  v. 
Lawley^  5  Esp.  Cas.,  66 ;  Ekins  v.  Jaaclish^  Amb.,  186 ;  Salk., 
288;  Jeffrey  v.  Bigelaw,  18  Wend.  (N.  Y.),  627;  6  Cow. 
(N.  Y.),  859.  Nor  is  the  power  confined  merely  to  "  usual 
modes  and  means,''  but,  whether  the  agency  be  special  or 
general,  the  attorney  may  use  appropriate  modes  and  reasona- 
ble modes ;  such  are  considered  within  the  scope  of  his  author- 
ity. 6  Hill  (N.  Y.),  888 ;  2  Pick.  (Mass.),  845 ;  Bell  on 
Com.  L.,  410 ;  2  Kent  Com.,  618 ;  Vdnada  v.  Hopkins^  1  J.  J. 
Marsh.  (Ky.),  287 ;  Sandford  v.  Handy,  28  Wend.  (N.  Y.), 
268.  We  have  already  shown,  that,  under  all  the  circum- 
stances, a  covenant  of  warranty  here  was  not  only  usual,  but 
appropriate  and  reasonable. 

Again,  "  all  powers  conferred  must  be  construed  with  a  view 
to  the  design  and  object  of  them."  1  J.  J.  Marsh.  (Ky.),  287. 
Here  that  design  was  manifestly  in  the  discretion  of  the  agent, 
to  sell  as  he  might  deem  most  advantageous.  Again,  if  a  con- 
struction be  in  some  doubt,  not  only  may  usage  be  resorted  to 
for  explanation,  (Story  on  Agency,  p.  78 ;  5  T.  R.,  564,)  but 
the  agent  may  do  what  seems  from  the  instrument  plausible 
and  correct ;  and  though  it  turn  out  in  the  end  to  be  wrong, 
as  understood  by  the  principal,  the  latter  is  still  bound  by  the 
conduct  of  the  agent.  Lomax  v.  Cartwrigkt,  8  Wash.  C.  C, 
151;  2  Id.,  188;  I  Id.,  551;  6  Cow.  (N.  Y.),  858,  in  Andrews 
V.  Kneeland.  Because  the  person  who  deals  with  the  agent  is 
required  like  him  to  look  to  the  instrument  to  see  the  extent 
of  the  power  (7  Barn.  &  C,  278 ;  1  Pet.,  290) ;  and  if  it  be 
ambiguous,  so  as  to  mislead  them,  the  injurious  consequences 
should  fall  on  the  principal,  for  not  employing  clearer  terms. 
2  Barn.  &  Aid.,  148,  in  Baring  v.  Oorrie;  1  Pet.,  290; 
Oourcier  v.  Bitter,  4  Wash.  C.  C,  561 ;  28  Wend.  (N.  Y.),  268. 

In  the  next  place,  the  acts  of  the  parties  themselves  tend 
here  to  strengthen  the  construction  of  the  words  in  the  power, 
so  as  to  authorize  a  warranty,  and  these  acts,  it  is  competent 
to  consider  in  order  to  remove  doubt.  17  Pick.  (Mass.),  222; 
1  Mete.  (Mass.),  878 ;  Paley  on  Agency,  198 ;  Mechan-  r^itAar^ 
ic8^  Bank  of  Alexandria  v.  *Bank  of  Columbia,  5  Wheat.,  ■- 
826 ;  and  Bac.  Abr.  Covenant,  F. ;  5  T.  R.,  564 ;  1  Greenl.  on 
Ev^  §  298. 

The  agent's  acts  on  this  subject  are  strong.  He  construed 
the  instrument  as  if  empowering  him  to  make  the  warranty, 
and  made  it  accordingly.     He  was  to  gain  nothing  for  himself 
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hj  such  a  oonrae,  if  wrong,  and  does  not  appear  to  have  done 
it  collnmTely  with  any  bc^y.     2  Bro.  Ch.,  688. 

The  principal,  too,  when  asked  for  redress,  and  when  oor- 
responmng  on  the  subject,  does  not  appear  to  have  set  ap  as  a 
deience,  tnat  he  did  not  intend,  by  this  instrument,  to  authorize 
a  conyeyanoe  with  warranty.  On  the  contrary,  for  some  time 
he  conducted  himself  towards  both  the  agent  and  the  plaintiff, 
as  if  he  had  meant  covenants  should  oe  made.  14  Johns. 
(N.  Y.),  288 ;  All  Saints  Church  ▼.  Ltnfett,  1  Hall  (N.  Y.),  191. 

Finally,  the  decided  cases  on  this  question,  though  in  some 
respects  contradictory,  present  conclusions  as  favorable  to  this 
construction,  as  do  the  peculiar  language  used  in  the  power 
and  the  weight  of  analogy.  See  23  Wend.  (N.  Y.),  260,  267, 
268 ;  NeUon  v.  Cataring,  6  HUl  (N.  Y.),  386 ;  Vanada  v.  Hop- 
kin$'$  Ad.,  1  J.  J.  Marsh.  (Ky.),  298;  18  Wend.  (N.  Y.),  521, 
Semble. 

Some  earlier  cases  were  contra.  Nixon  v.  Byterott,  5  Johns. 
(N.  Y.),  68 ;  Van  Em  v.  Schenectady,  12  Id.,  486 ;  and  JKet- 
chum  V.  JSvertion,  13  Id.,  866 ;  7  Id.,  390. 

But  in  these  the  power  was  merely  to  g^ve  a  deed  of  a  cer- 
tain piece  of  property,  and  could  be  construed  as  it  was,  with- 
out directly  impugning  our  views  here.  Whereas,  in  the 
present  case,  the  power  was  manifestly  broader  in  terms  and 
desim.     Wilson  v.  Trouv,  2  Cow.  (N.  Y.),  196 ;  6  Id.,  357. 

Tne  earlier  cases  in  New  York,  bearing  on  this  subject,  are 
also  considered  by  its  own  courts  as  overruled  by  the  later 
ones.     Bronson,  J.,  in  6  Hill  (N.  Y.),  386. 

It  may  be  proper  to  add,  that  the  general  conclusions  to 
which  we  have  arrived  are  more  satisfactory  to  us,  if  not  more 
riflit,  because  they  accord  with  what  appears  to  be  the  justice 
of  the  case,  which  is,  that  the  plaintiff  should  not  keep  money 
which  would  probably  not  have  been  obtained  except  by  these 
veiy  covenants,  and  which  it  must  be  inequitable,  therefore, 
to  retain  and  at  the  same  time  avoid  the  covenants. 

The  judgment  below  is  affirmed. 

Mr.  Justice  McLEAN  dissented. 


Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
•4701  '^^^^^  from  the  Circuit  Court  of  the  United  States 
J  for  the   Southern   *Di8trict   of  New    York,  and  was 
arffued  by  counsel.     On  consideration  whereof,  it  is  now  here 
oidered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby, 
affirmed,  with  costs,  and  damages  at  the  rate  of  six  per  centum 
pel  annum. 
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Oborgb  D.  PBBiirnoB  and  Gbobgb  W.  Wbissingbb,  Co- 

PABTinEBS     DOING     BUSINBSS     UNDBB    THB     StTLB     AND 

Firm   ov   Pbbntiob    &   Wbissingbb,    PuoBrriFFs   in 

BRBOB,  V.  PlATOFV  ZANB'S  ADMINIBTBATOB. 

Where,  In  a  spedal  yerdlct,  the  eBsential  facte  are  not  diatfaietl j  found  by  the 
Jury,  alihodgh  there  is  anflScient  evidence  to  establish  them,  this  ooort  will 
not  render  a  Judgment,  bat  remand  the  cause  to  the  court  below  for  a  venire 
faciaa  de  novo.^ 

Therefore,  where  a  soit  was  bronght  by  an  indorsee  upon  a  promissory  note, 
and  the  special  yerdict  found  that  the  original  consideration  of  tlM  note 
was  frandnlent  on  the  part  of  the  payee,  bat  omitted  to  And  whether  the 
holder  had  given  a  valoable  consideration  for  it  or  receiyed  it  in  the  r^alar 
coarse  of  baainess,  and  the  court  below  gave  judgment  for  the  defendimt, 
this  court  could  not  decide  whether  that  jud^nent  was  eironeous  or  not, 
and  would  have  been  compelled  to  remand  the  case. 

But  the  parties  below  ag^  to  submit  the  cause  to  the  court,  both  on  the 
facts  and  the  law*  This  court  must  presume  that  the  court  below  founded 
its  Judgment  upon  proof  of  the  fact  as  to  the  manner  in  which  the  holder 
reoeiTed  it,  and  must  therefore  affirm  the  Judgment  of  the  court  below. 

This  case  was  broueht  up  by  writ  of  error  from  the  District 
Court  of  the  United  States  for  the  Western  District  of 
Virginia. 

In  1886,  PlatofF  Zane,  a  citizen  of  Virginia,  being  in  Penn- 
sylyania,  executed  the  following  promissory  note : — 

''•6,487^.  Philadelphia,  November  28th,  1886.  Five 
years  affcer  date,  I  promise  to  pay  to  the  order  of  James  H. 
Johnson,  five  thousand  four  hundred  and  thirty-seven  -f^ 
doUarSy  without  defalcation,  for  value  received. 

"P14ATOFP  Zanx." 

On  some  day  afterwards  (the  record  did  not  show  when), 
this  note  was  mdorsed  in  blank  by  Johnson,  the  payee,  and 
delivered  to  John  Stivers,  who  handed  it  over  to  Prentice  & 
Weissinger,  without  puttincr  his  own  name  upon  it. 

On  t&  8th  of  May,  1840,  Prentice  &  Weissinger  filed  a 
bill  before  the  Honorable  George  M.  Bibb,  judge  of  the  Louis- 
ville Chancery  Court  in  Kentucky,  against  the  above-named 
John  Stivers  and  one  John  Thomas.  The  bill  stated,  that 
the  complainants  and  Thomas  were  sureties  for  Stivers  as 
principal  in  a  debt  which  Stivers  owed  to  the  Bank  of  Louis- 
ville, that  the  complainants  had  paid  the  debt,  and  now 
required  Thomas  to  contribute  one  half. 

^  Fou^wsD.  Graham  y.  Baynej  How.,  441;  StMmwT.  intt,S8Wa]L. 
18  How.,  6S;  GuUd  y.  FronUriy  Id.,  186.  168;  8U»art  y.  aalatmon,  7  Otto,  894 
CiTicD.     St^ifdam  y.  WUUamwnj  20 
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*On  the  16th  of  Jane,  1840,  Thomas  answered,  and  al» 
filed  a  crow4>ilL  He  allied  that  Stmn  bad  plaeed  ia 
the  hands  of  Prentice  &  Weissinger  a  laige  amoont  of  seeiin- 
tiea,  and  required  an  exhibition  thereof.  Weissin^r  answered 
the  cro8s4>iIl,  and  gaye  in  a  list  of  these  secoiities,  lonongst 
which  was  Zane*8  note ;  to  which  was  attached  the  remark, 
that  they  had  reeeiyed  notice  that  the  note  would  be  defended 
on  the  ground  of  no  consideration.  The  answer  mIbo  offered 
to  transfer  all  the  secarities  to  Thomas  for  eighty  per  emi.  of 
their  amoant,  averring  a  belief  of  their  insaffidency  to  pay 
the  debt. 

Here  these  proceedings  in  chancery  stopped. 
On  the  7th  of  November,  1845,  Prentice  &  Weiasii^vr, 
citizens  of  Louisville,  Kentucky,  brought  an  action  of  debt 
aeainst  Zane,.  in  the  District  Court  of  the  United  States  for 
the  Western  District  of  Virginia,  upon  the  above-mentioned 
promissory  note. 

The  defendant  pleaded  nU  debetj  and  the  case  went  to  a 
jury,  who  found  a  special  verdict.  Before  reciting  this,  it 
may  be  mentioned  that  the  deposition  of  Jacob  Anthony, 
therein  referred  to,  proved  that  the  note  in  question  was 
passed  by  Stivers  to  Prentice  &  Weissinger,  to  indemnify 
them  for  money  paid  by  them,  as  his  indorsers,  in  bank. 

The  jury  say,  that  they  find  that  the  note  in  these  words — 
**  •5487^.     Philadelphia,  November  28th,  1886.    Five  yeare 
after  date,  I  promise  to  pay  to  the  order  of  James  H.  Johnson, 
five  thousand  four  hundred  and  thirtynseven  jy^  dollars,  with- 
out defalcation,  for  value  received.     Platoff  Zane  " — ^was  made 
by  the  defendant,  and  delivered  to  the  payee,  at  the  date 
thereof,  at  Philadelphia,  in  the  state  of  Pennsylvania,  and 
that  said  note  was  indorsed  by  the  payee,  and  delivered  by 
him,  so  indorsed,  to  one  John  Stivers,  at  the  city  of  Louisville, 
in  the  state  of  Kentucky,  before  the  maturity  thereof ;  that 
there  has  not  been  any  evidence  submitted  to  us  that  said 
Stivers  paid  value  therefor,  or  that  there  was  any  considera- 
tion for  such  indorsement,  unless  the  same  ought  to  be  inferred 
from  the  matters  herein  stated;  but  should  the  court  be  of 
opinion  that,  from  the  facts  and  evidence  herein  found,  the 
jury  ought  to  presume  that  said  indorsement  to  said  Stivers 
was  made  for  a  valuable  consideration,  then  we  find  that  the 
same  was  made  for  full  value  received  by  the  payee  from  said 
stivers  therefor ;  otherwise  we  find  that  the  same  was  made 
fil!,i    ."k  V^  consideration  or  value  therefor.     And  we  further 
kT^JT      ^if  ^^'T?"^  afterwards,  but  before  the  said  note 
beoame^yable,  dehvered  the  same  (indorsed  in  bUuk  by  tiie 
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pHyee  as  aforesaid,  but  not  indorsed  by  the  said  Stivers)  to 
the  plaintiffs,  at  the  city  of  Louisville  aforesaid,  for  the 
purposes  and  upon  the  *consideration  shown  in  the  deposi- 
tion of  Jacob  Anthony,  and  the  record  of  a  bill,  answer,  and 
cross-bill  and  answers;  which  deposition  and  record  are  in 
the  words  and  figures  following,  to  wit :  (The  deposition  and 
record  were  then  set  forth  in  extenso^  and  the  special  verdict 
proceeded  thus :) 

We  further  find,  that  the  consideration  of  said  note  was 
fraudulent  on  the  part  of  the  payee,  and  such  that  the  payee 
could  not  recover  against  the  maker  upon  said  note. 

But  we  further  find,  that  the  plaintiffs  had  no  notice  of  the 
fraudulent  consideration  of  said  note  at  or  before  the  time  the 
same  was  delivered  to  them  as  aforesaid. 

And  we  find  that  the  defendant,  since  the  institution  of  this 
suit,  has  duly  served  the  plaintiff  with  a  notice  in  the  follow- 
ing words,  to  wit : — 

**'  An  action  of  debt,  in  the  District  Court  of  the  United  States 

for  the  Western  District  of  Virginia,  between 
**  Pbbntioe  &  Wkissingbb,  Plaintiffs,  f 

and  > 

PuLTOFF  Zane,  Defendant.  ) 

^^  The  defendant  in  this  suit  will  offer  evidence  to  show,  and 
will  insist  at  the  trial,  that  the  note  described  in  the  declara- 
tion was  obtained  from  him,  said  defendant,  by  the  payee 
thereof,  by  means  of  misrepresentation  and  fraud,  and  without 
any  value  having  been  received  therefor  by  said  defendant, 
and  will  require  the  plaintiffs  to  prove  at  the  trial  the  consid- 
eration, if  any,  paid  by  them,  or  the  previous  holder  or  holders 
thereof,  for  the  same,  and  the  time  and  manner  in  which  they 
became  possessed  of  said  note.    Very  respectfully,  &c., 

Platoff  Zanb, 
By  Jacob  &  Lamb,  his  Attorneys. 
^  To  MB88B8.  Pbbntioe  &  Wbissingeb." 

^  Due  service  of  above  admitted. 

"M.  C.  Good,  Attorney  for  Plaintiffs."^ 

We  further  find  the  statute  of  Pennsylvania  in  force  within 
that  state  at  the  time  of  the  execution  of  said  note,  and  the 
indorsement  thereof  and  delivery  of  the  same  to  the  plaintiffs 
as  aforesaid,  in  these  words : — 


-Act  of  27th  February,  1797—4  Dall.,  102 ;  8  Smith,  278 
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^  An  Act  to  derve  m  pouticolar  Fnm  of  Pi  iimiiii  i  W< 
HaUe  to  u j  Pka  of  Defdctttmi  or  SeME. 

^  6.  Sac.  1.  An  notes  in  writing,  eommonl j  called 
M7fl  *^^  notes,  bearing  date  in  the  citj  or  ommtj  of  PhQa- 
J  delphiay  ^wfaeiebj  any  peiBon  or  p««oiis«  bodies  pcdhie 
or  ecnponte,  or  eopartoership  in  trade,  shall  pioiiiiBe  to  pej, 
or  eanae  to  be  paid,  to  anj  other  peraoo  or  persons,  bcdBes 
politic  or  corporate,  or  copartnership  in  tnde«  and  to  the 
order  of  the  payee  for  Talue  in  aceoonU  or  for  Talne  leeetred, 
and  in  the  body  of  which  the  words  *  withoat  defideation,*  or 
'  without  setroff,*  shall  be  inserted,  shall  be  bdd  by  the  in> 
donsees  discharged  from  any  claim  of  de&deation  or  set-off  by 
the  drawers  or  iodorseis  thereof;  and  the  indoisees  shaD  be 
entitled  to  recover  against  the  drawer  and  indoiaere  soeh  soma 
as,  on  the  btce  of  the  said  notes,  or  by  indorsemoits  thereoo, 
fehall  appear  to  be  due :  FroTided  always,  that  in  ereiy  aetioii 
broo^t  by  the  holder  of  any  such  note,  whether  against  the 
drawer  or  indorsers,  the  defendant  may  set  off  and  dtfdk  so 
far  as  the  plaintiffs  shall  be  justly  indebted  to  him  in  aeeovnt 
by  bonds,  specially,  or  othervrise.^ 

(See  8  Se^.  &  R.  (Pa.),  481,  and  posted  notsa.) 

^  A  copy  m>m  a  copy  filed  in  my  office. 

**  Teste :  Auezahdkb  T.  Laidur^  OUrL^ 

And  if  the  law  be  for  the  plaintiffs,  then  we  find  for  them 
the  sum  of  #5437.50,  the  debt  in  the  declaration  mentioned, 
with  interest  thereon  at  the  rate  of  six  per  eent.  per  annum 
from  the  1st  day  of  December,  1841,  till  paid.  But  if  the  law 
be  for  the  defendant  then  we  find  for  the  defendant. 

T.  W.  HASBiBOir. 

And  because  the  oonrt  will  eonsider  of  wimJL  judgment 
should  be  rendered  upon  the  verdict  aforesaid,  time  is  taken 
until  to-morrow. 

Memorandum.  Upon  the  trial  of  this  cause,  the  partiea,  by 
their  attorneys,  filed  a  written  agreement  in  the  words  follow- 
ing, to  wit : — ^^  And  the  parties  agree  that  the  court,  in  decid- 
ing upon  the  foregoing  verdict,  shall  look  to  and  r^ard  the 
decisions  of  the  courts  of  the  state  of  Pennsylvania,  as  found 
in  the  several  printed  volumes  of  the  reports  thereof,  to  avail 
as  much  as  if  the  same  were  found  by  said  verdict,  and  to 
nave  such  weight  as  in  the  judgment  of  the  court  they  ought 
to  have ;  and  the  parties  further  agree  to  waive  all  objections 
to  said  verdict  on  account  of  its  finding  in  part  evidence,  and 
not  foct.  And  that  the  court,  in  deciding  thereupon,  may 
make  all  just  inferences  and  conclusions  of  fact  and  law  from 
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the  evidence  and  facts  therein  stated,  and  the  decisions  afor^ 
said,  which,  in  the  opinion  of  the  court,  a  jury  ought  to  draw 
therefrom,  if  the  same  were  submitted  to  them  upon  rminA 
the  trial  of  this  cause ;  and  that  *this  agreement  is  to  l- 
be  made  part  of  the  record  in  this  suit. 

"  M.  C.  Good,  Attorney  for  Plaintiffs. 
Jacob  &  Lahb,  Attorneys  for  DefendmA^ 

Which  agreement  is  ordered  to  be  made  a  part  of  the  rooord 
in  this  suit. 

On  the  9th  of  September,  1846,  the  District  Coprt  pro-- 
nounced  the  following  judgment,  viz. : — "  The  matters  of  law 
arising  upon  the  special  verdict  in  the  cause  being  argued  at 
a  former  term  of  this  court,  and  the  court  havine  maturelv 
considered  thereof  it  seems  that  the  law  is  for  the  defendant. 

A  writ  of  error  brought  the  case  up  to  this  court. 

It  was  ai^ed  by  Mr,  Badger  and  Mr.  Bibb^  for  the  plain* 
tiffs,  and  3h'.  Ewing^  for  the  defendant. 

The  points  raised  by  Mr.  Bib\  for  the  plaintiffs  in  error, 
were  the  following  : 

The  legal  right  of  the  plaintiffs  to  have  judgment  for  the 
sum  expressed  in  the  note  stands, — 1st,  upon  the  effect  of  the 
act  of  l797,  as  declared  in  the  title,  body,  soul,  and  spirit  of 
the  act  itself;  2d,  upon  principles  well  established  by  adjudged 
cases,  which  confirm  and  fortify  their  right. 

I.  The  true  meaning  and  effect  of  that  act,  to  be  collected 
from  the  expressions  of  the  act  itself,  stand  in  the  foreground. 

It  may  be  useful,  and  will  be  according  to  the  usages  of  the 
sages  of  the  law  in  expounding  statutes,  to  look  into  the  old 
law,  the  inconveniences  and  ^ievances  arising  under  it, 
thereby  the  better  to  understand  the  remedy  intended  by  the 
new  law,  so  that  the  mischiefs  may  be  suppressed,  and  the 
remedy  advanced. 

The  Legislature  of  Pennsylvania,  on  the  28th  May,  1716, 
passed  *^  An  act  for  the  assigning  of  bonds,  specialties,  and 
promissory  notes."  (1  State  Laws,  p.  77.)  The  incon- 
veniences growing  out  of  the  provisions  of  that  act,  in  the 
remedies  allowed  to  assignees,  will  be  sufficiently  understood, 
for  all  the  present  purposes,  by  looking  into  the  decisions  of 
the  courts  in  these  cases,  viz. : — Wheeler^  Assignee^  v.  Hughes^ 
in  1776  (1  DalL,  28;)  MOullougk,  Assignee^  v.  HousUm^  in 
1789  (1  Id.,  441 ;)  StiUe  v.  Lynch,  in  1792  (2  Id.,  194.) 

By  these  decisions  it  appears  that  the  statute  of  8  and  4 
Anne,  chap*  9,  respecting  assignments,  was  not  considere^l  as 
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in  form,  «r  proprio  vu^are.  in  PennsjlTania ;  and  that  the 
of  PennsylTania  of  1715  differed  materiallT  from  the  statute 
of  Anne,  especially  in  omitting  to  allow  promiflBorT  notes  to 
be  negotiated  and  assigned  in  like  manner  as  bills  of  exchange. 
*47ft1  ^^^^  asrignee  to^^k  the  assignment  of  a  bond,  spe- 
^  cialtj,  or  promissorj  note,  onder  the  act  of  1715,  at  his 
peril,  and  stood  in  the  place  of  the  payee,  *^  so  as  to  let  in 
CTery  defalcation  which  the  obligr^r  had  against  the  payee  at 
the  time  of  the  asrignment,  or  notice  of  the  assignment." 
^  The  only  intent  of  the  act  being  to  enable  the  asagnee  to 
sue  in  his  own  name,  and  preyent  the  obligee  from  releasing 
after  assignment,"  (1  DalL,  28,)  ^sabject  to  all  equitable 
considerations  to  which  the  same  was  subject  in  the  hiands  of 
the  original  payee.**     (1  Id.,  444.) 

In  SS^tUe  y.  Lynch,  2  Dall.,  194,  the  maker  of  a  promissory 
note  was  permitted,  in  an  action  by  the  indorsee,  to  set  up  in 
defence,  that  the  note  was  without  any  consideration.  This 
trial  was  had  at  the  September  term  of  that  court,  in  the  year 
1792. 

On  the  80th  of  March,  1793,  the  Legislature  of  Pennsyl- 
yania  passed  an  act,  (8  Dallas  State  Laws,  p.  829),  by  which 
promissory  notes  discounted  at  the  Bank  of  Pennsylyania 
were  placed  upon  the  footing  of  foreign  bills  of  exchange, 
except  as  to  damages.  Whereby  such  discounted  notes  be- 
came discharged,  in  the  hands  of  the  indorsee,  from  any  plea 
of  defalcation  or  set-off  on  account  of  the  transactions  between 
the  original  parties.  But  similar  notes,  not  discounted  at 
bank,  were  in  the  hands  of  indorsees,  under  the  act  of  1715, 
subject  to  all  equities  existing  between  the  original  parties 
^  at  the  time  of  the  assignment,  or  notice  of  the  assignment.*' 

Such  peculiar  rights,  privileges,  and  immunities,  enjoyed  by 
the  President,  Directors,  and  Company  of  the  Bank  of  Penn- 
sylvania, having  their  office  of  discount  and  deposit  in  the 
city  of  Philadelphia,  but  not  accorded  to  others  dealing  in 
like  promissory  notes,  and  doing  business  in  the  vicinage  of 
the  bank  and  within  the  sphere  of  its  influence,  were  incon- 
veniences and  grievances.  Such  differences  and  privileged 
anomalies,  growing  out  of  the  positive  acts  of  legislation  by 
the  state  of  Pennsylvania,  called  for  some  remedy. 

Such  were  the  old  laws  and  their  effects,  when  the  act  of 
1797  was  passed,  "  to  devise  a  particular  form  of  promissory 
notes,  not  subject  to  any  plea  of  defalcation  or  set-off.  This 
act,  in  its  title  and  body,  manifests  the  intent  of  the  Legislature 
to  eniible  the  community  to  make  for  themselves  promissory 
notes,  which  should  be  thereafter  creditable,  merchantable 
negotiable,  indorsible,  and  circulated  according  to  the  general 
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principles  and  usages  of  the  mercantile  law,  not  subject,  in 
the  hands  of  indorsees,  bond  fide  and  for  value,  to  any  defal 
cation  or  set-off,  not  warranted  by  the  established  principles 
of  the  law  merchant. 

•The  form  devised  contains,  to  the  full,  the  terms  to  rmAna 
impart  the  characteristics  and  qualities  of  negotiable  '- 
mercantile  paper,  expressed  simply  and  aptly,  in  words  well 
known  to  the  law  merchant,  and  intelligible  to  a  common  under- 
standing. The  notes  are  to  bear  date  in  the  city  or  county  of 
Philadelphia,  to  promise  to  pay  money,  to  express  the  sum  to 
be  payable  **  to  order,"  to  express  "  for  value  received,"  and  to 
be  payable  **  without  defalcation."  Such  notes,  the  act  declares, 
*"  shall  be  held  by  the  indorsees  discharged  from  any  claim  of 
defalcation  or  set-off  by  the  drawers  or  indorsers  thereof." 

That  no  ambiguity  might  exist  as  to  what  was  meant  by  a 
"  defalcation,"  that  not  a  loop  might  remain  whereon  to  hang 
a  doubt  to  be  solved  by  construction,  the  act  has  superadded, 
— "  And  the  indorsees  shall  be  entitled  to  recover  against  the 
drawer  and  indorsers  such  sum  as  on  the  face  of  the  said  notes, 
or  by  indorsements  thereon,  shall  appear  to  be  due." 

The  explanation  proceeds, — '*  Provided,  alwajrs,  that  in 
every  action  by  the  holder  of  any  such  note,  whether  against 
the  drawer  or  indorsers,  the  defendant  mav  set  off  and  defalk, 
so  far  as  the  plaintiffs  shall  be  indebted  justly  to  him  in  account 
by  bonds,  specialty,  or  otherwise." 

The  proviso  subjects  every  holder  for  his  own  acts,  and  no 
further.  The  first  position  and  body  to  which  the  proviso  is 
appended  discharges  the  indorsee  from  any  difficulty  arising 
out  of  matters  inter  alios  acta^  not  disclosed  by  the  instrument 
itself, — ^not  made  known  to  the  indorsee  before  he  made  a  fair 
acquest  of  the  note  for  value. 

II.  Upon  the  authority  of  adjudged  cases,  the  right  of  the 
plaintiffs  is  confirmed  and  fortified  against  the  defence  set  up. 

(The  counsel  then  referred  to  the  following  English  authori- 
ties :— 2  Burr.,  276  ;  Bl.  Com.,  book  2,  chap.  80,  p.  470 ;  4  T. 
R.,  148.  Pennsylvania  authorities: — 4  Dall.,  870;  6  Binn. 
(Pa.),  469;  1  Serg.  &  R.,  (Pa.),  180;  9  Id.,  198.  And  a  num- 
ber of  English  cases  ;  to  show  that  the  ^^  general  mercantile 
law  "  was  in  harmony  with  these  decisions.) 

In  lAckbarrow  v.  Mason^  2  T.  R.,  71,  Justice  Ashurst  stated 
the  law  to  be, — "  As  between  the  drawer  and  payee,  the  con- 
sideration may  be  gone  into;  yet  it  cannot  be  between  drawer 
and  an  indorsee;  and  the  reason  is,  it  would  be  enabling 
either  of  the  original  parties  to  assist  in  a  fraud." 

This  same  distinction  between  a  defence  impeaching  the 
oonsideration,  in  actions  between  tiie  original  parties,  in  whi  3h 
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H  b  admhmble.  and  aeti'^'iis  br 
mwdi  defenoe  eari7J'4  be  admitted,  was  adjndtofJ  m 
0^771  eaiMai ; — SmeUift/^  y.  Bti^j^tK  and  CriZi€  ▼.  fn  jpifi.  BalL 
*"i  y.  P^  »274  ;  Pu^i^,  Be  Bras t.  #gffef  ^  giiywy.  1  Kip- 
^^^  119;  UniUd  St^iU*  t.  Am^  #f  tk  Jff#ryrfit.  15  Pel^ 
Zn ;  Hwifi  r.  Ty^om.  16  Id^  15,  22. 

Ill  tihtt  came  of  Shrift  t.  Ty^/n^  the  d^endant  attcaptod  tD 
ti^huA  agaiiruft  the  iudofvee  bj  showing  that  the  eooadJention 
ti'^Jd  out  Ui  the  tnaker  wa£,  on  the  part  of  the  pajee.  tolallT 
fa!i5^  arid  fraudulent.  Bat  the  Supreme  Court  of  Ike  Cnited 
HViUnn  d^^eided  that  **a  ^^m^  jule  holder  of  a  negotiafale  inatm- 
ut^ui  for  valuable  c^nMderation,  without  any  notaee  of  the 
f>i/:iM  which  im[jeach  it«  Taliditv  as  between  the  antecedent 

(fUtXim^  if  he  takes  it  under  an  indorsement  made  b^Me  it 
p^A'Mtnm  (iayable,  holds  thie  title  unaffected  bj  thoae  £actB»  and 
may  rtityifver  thereon,  althoughi  as  between  the  anteeedmt 
riartiisa,  the  transaction  may  be  without  any  Ic^gal  yaliditj. 
This  is  a  d'^ctriue  s^>  long  and  so  well  established,  and  so 
«9Hseii  tial  tr>  the  security  of  negotiable  paper,  that  it  ia  laid  up 
aiiiofig  the  ftindamentaU  of  the  law,  and  leqnires  no  authority 
or  reaiKniirig  now  to  be  brought  forward  in  its  anpport. 

^*  As  little  doubt  is  there,  that  the  holder  of  any  negotiable 
IfHiMu^  liefore  it  is  due,  is  not  bound  to  prove  that  he  is  a  b^nS 
pie.  \n)\i\ist  for  a  valuable  c^iusideration  without  notioe ;  for 
the  law  will  presume  that,  in  the  absence  of  all  rebutting 
pr^Kifs ;  and  therefore  it  is  incumbent  on  the  defendant  to 
i^stabiish  his  defence  by  proofs,  to  overcome  the  primi  fmeie 
title  of  the  plain tiffii/* 

In  the  case  of  the  United  States  v.  Bank  of  tie  MBtropolU^ 
the  Supreme  Court  of  the  United  States  said, — ^  The  rule  ia, 
that  a  want  of  consideration  between  drawer  and  acceptor  ia 
no  defence  agaiost  the  right  of  a  third  party  who  has  given  a 
c^msideration  for  the  bill,  and  this  even  though  the  acceptor 
lias  l>een  defrauded  by  the  drawee,  if  that  be  not  known  by 
the  third  party  before  he  g^ves  value  for  it/'     (15  Pet.,  398.) 

The  s{>ecial  verdict  finds  that  Stivers  (who  received  the  biU 
from  the  payee  indorsed  in  blank)  did  not  indorse  it,  but 
delivered  it  t^)  the  plaintiffs.  The  want  of  Stiveis's  indorse- 
ment ia  no  obiectiou  to  the  title  of  the  plaintiffii.  They  had 
a  right  to  fill  up  the  blank  indorsement  by  an  asaignment  to 
themaelvea,  aa  they  did.  (A  number  of  cases  cited.  11  Pet., 
81,  &o.) 

The  parties,  by  agreement  of  record,  waive  all  objections  tc 
the  verdict  for  ^^  finding  in  part  evidence,  and  not  £BU)t,''  and 
agree  that  the  court  ^  may  make  all  just  iDfarenoes  and  con- 
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oluBious  of  &ot  and  law  from  the  evidence  and  facts  therein 
stated,  which  a  jury  ought  to  draw  therefrom.*' 

Upon  the  deposition  of  Anthony,  and  the  bill,  answer,  r^^iro 
cross-bill,  *and  answers,  between  Prentice  &  Weissin-  '■ 
ger,  as  original  complainants,  and  John  Thomas,  to  compel 
him  to  contribute  for  the  debt  for  which  the  parties  were 
bound  as  co-securities  for  Stivers  as  principal,  and  paid  by 
Prentice  &  Weissinger;  and  the  cross-bill  by  Thomas  v.  Pren- 
tice  ^  Weisnnffer^  to  account  for  the  notes  bv  them  received 
of  Stivers,  and  the  answer  of  Prentice  &  Weissinger  to  the 
cross-bill ;  it  appears  that  Prentice  &  Weissinger  had  paid  as 
indorsers  and  securities  for  Stivers  upwards  of  twelve  thou- 
sand dollars,  and  that  this  note  and  others  were  delivered 
over  to  Prentice  &  Weissinger  in  consideration  of  the  moneys 
so  previously  paid  by  them  for  Stivers,  and  as  indemnities ; 
from  which,  however,  they  are  not  likely  to  be  saved  from  loss 
by  all  the  securities  which  Stivers  gave  them. 

It  is  clear  from  the  transcript  of  the  record  of  the  suit  in 
chancery,  and  the  deposition  of  Anthony,  as  found  by  the 
special  verdict,  that  the  note  upon  P.  Zane  was  delivered  by 
Stivers  to  the  plaintifGs,  in  consideration  of  a  precedent  debt, 
greatly  exceeding  the  sum  due  by  this  promissory  note. 

The  question  is,  whether  the  possession  so  obtained  by  the 
plaintifiis  of  this  negotiable  note,  in  consideration  of  a  precedent 
debt,  entitles  them  to  protection  as  indorsees  against  the 
defence  set  up  bv  the  maker,  on  account  of  the  transactions 
between  them  ana  the  payee  ? 

This  question  was  fully  argued  and  decided  by  this  court  in 
the  case  of  Sufift  v.  T}f9on,  16  Pet.,  2, 16,  20,  21,  22.  It  was 
thereupon  resolved  by  the  court,  that  a  preexisting  debt  con- 
stitutes a  valuable  consideration  in  the  sense  of  the  general 
rule  applicable  to  negotiable  instruments.  The  question  was 
examined  upon  principle,  and  upon  the  adjudged  cases,  English 
and  Amerioan ;  and  iSie  conclusion  is,  ^^  that  a  ban&  fide  holder 
taking  a  negotiable  note  in  payment  of,  or  as  security  for,  a 
preexisting  debt,  is  a  holder  for  a  valuable  consideration, 
entitled  to  protection  against  all  equities  between  the  antece- 
dent parties.''  To  sustain  that  doctrine  many  cases  are  cited 
by  the  court  previously  decided  in  the  Supreme  Court  of  the 
United  States,  and  in  England,  and  the  opinion  in  that  case 
says  of  them : — ^^  They  go  farther,  and  establish,  that  a  transfer 
as  $ecuritjf  for  past,  and  even  for  future  retponsibilities^  will,  for 
this  purpose,  be  a  sufiBcient,  valid,  and  valuable  consideration." 
(16  Pet.,  21.) 

This  deoiaion,  and  the  authorities  therein  dted  by  the  ooort 
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mn  fbU  and  eoiic]uB:Te.    X'-thiLis:  ean  be,  or  need  he« 
OB  tim  pfAnt  by  xht  cjonnse]  f*  »r  the  j.'lainti&. 
0Aj4ft       The  speea&l  Terdiet  s^ubnJis  u»  ti>e  oomt  Ike  q«eatiaai 
^  whether,  'Ib  the  abseucje  <.'f  all  pKtsitiTe  proof  «poii  the 
subject  of  the  eono^denxion  between  JofanBon  and  Slzren  for 
the  note,  it  is  to  be  presumed  that  StiTers  gsTe  Talne  for  it. 

The  pret^omptioa  is  so  audi  reptelled  by  proof  to  the  eon- 
tranr ;   as  stated  in  Sntift  t.   Tywn.  16  PeU  1&    But  the 

Soestiou  is  immaterial  whether  or  not  Stiveis  paid  Talne  to 
ohns^^a,  seeins^  that  the  plaintiJBk  are  holdere  bimd  JUa,  for 
value,  and  witboat  notice,  and  obtained  the  note  legidariy  in 
the  direct  line  of  negotiation. 

In  Haleg  t.  hame^  2  AiJl^  182,  Lord  Hardwieke  determined, 
that,  ^  where  there  is  a  negotiable  note,  and  it  oomes  into  the 
hands  of  a  third  or  a  fourth  indorsee,  though  some  of  the 
fonner  indorsers  might  not  pay  a  valuable  oousideration  for  it, 
yet  it  is  a  good  note  to  him,  unless  there  should  be  some  fraud, 
or  equity  appearing  against  him  in  the  caae.^ 

In  the  cases  of  Grant  t.  VoMghan^  3  Burr^  1516 ;  Asuomif- 
m<m$t  1  Salk^  126,  plea  5 ;  MSUer  y.  Race^  1  Burr^  452 ;  and 
Peacock  v,  Bhodes,  2  Doug^  632;  the  negotiable  papers 
passed  through  the  hands  of  mere  finders  and  thieves  into  the 
possession  oihmd  ide  holders  for  valuable  oonaderation  with- 
out notice,  yet  such  valueless  and  vicious  derivatives  did  not 
impair  the  rights  and  titles  of  such  honA  fide  possessors. 

The  special  verdict  finds  that  this  note  was  made  and 
delivered  in  Philadelphia,  and  indorsed  and  delivered  in 
Louisville  by  the  payee  to  Stivers,  and  by  Stivers  delivered 
to  the  plaintiffs  in  Louisville.  So  this  note  was  made  and 
delivered  in  one  state,  negotiated  in  another,  and  sued  upon 
in  a  third* 

The  note  so  made  in  Pennsylvania,  having  no  reference  by 
its  terms  to  performance  in  any  other  state,  must  be  adjudged 
by  the  laws  of  that  state,  and  was  there  a  good  and  valid  con- 
tract. By  the  law  of  that  state,  it  was  a  mercantile  negotiable 
instrument.  The  act  of  the  legislature  found  by  the  jury  and 
the  decisions  of  the  Supreme  Court  of  that  state,  before  cited, 
(6  Binn.  (Pa.),  469,  1  Serg.  &  R.  (Pa.),  180,  and  9  Id.,  198,) 
show  that  this  note  and  all  such  like  are,  by  the  law  of  that 
state,  neTOtiable  according  to  the  principles  of  the  ^'general 
mercantile  law ;  '*  that  such  notes  are  ^^  in  the  situation  of  bills 
of  exchange ;  '*  that  the  act  of  1797,  relating  to  such  promis- 
sory notes,  was  passed  ^^for  the  purpose  of  making  them 
subieot  to  the  rules  of  general  mercantile  law."  The  supreme 
judicial  tribunal  of  that  state  has  so  expounded  the  statute 
and  settled  its  meaning  and  effect. 
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The  points  were  thus  stated  by  Mr.  Badger^  upoo  the  same 
side. 

*It  will  be  also  insisted  for  the  plaintiff,  that, —  r*480 

Ist.  Every  holder  of  a  bill  or  note  is  presumed  to  be  ^ 
a  band  fide  holder  for  value,  until  something  is  shown  to  repel 
the  presumption.     Story  on  Prom.  Notes,  p.  220,  §  196 ;  Story 
on  Bills  of  Exch.,  p.  492,  §  416. 

2d.  Every  person  in  possession  of  a  bill  or  note,  indorsed  in 
blank,  and  appearing  to  be  the  lawful  holder  thereof,  can  by 
delivery  convey  a  good  title  thereto  to  any  one  believing  him 
to  be  such  owner,  so  as  to  convey  a  right  of  action  against 
the  maker  or  acceptor,  notwithstanding  the  want  of  considera- 
tion, or  any  other  matter  of  defence,  as  between  the  previous 
parties  to  the  bill  or  note.  Arbouin  v.  Anderson,  1  Ad.  &  £11., 
N.  S.,  498 ;  Story  on  Bills,  §  416. 

8d.  To  repel  the  presumption  that  the  holder  came  by  the 
bill  or  note  honestly,  fraud,  felony,  or  some  such  matter,  must 
be  proved,  and  a  holder  for  value  is  not  affected  by  any  infirm- 
ity in  the  bill  or  note,  or  in  the  previous  negotiations  thereof, 
unless  mala  fides  is  brought  home  to  him.  Knight  v.  Pugh, 
4  Watts  &  S.  (Pa.),  445 ;  U^oodman  v.  Harvey,  4  Ad.  &  Ell.,  870 ; 
Arbouin  v.  Anderson,  above  cited  ;  Story  on  Bills,  §§  416,  416. 

And  as  a  consequence  from  these  positions,  it  will  be 
insisted  that  the  plaintiff  in  error  is  entitled  to  recover. 

And  even  upon  the  doctrine  once  held,  that  gross  negli- 

fence  or  even  ground  of  suspicion  is  sufficient  to  affect  the 
older,  (Story  on  Prom.  Notes,  §  196 ;  Story  on  Bills,  §  416 ; 
Q-oodman  v.  Harvey,  above  cited,)  the  plaintiff  in  error  is 
here  entitled  to  recover,  there  being  in  this  case  neither  such 
negligence  nor  ground  of  suspicion. 

Mr,  Ewing,  for  defendant  in  error. 

1st.  This  suit  was  brought  in  Virginia,  on  a  promissory 
note,  by  the  assignee,  against  the  maker.  It  is  not  averred 
in  the  declaration  that  tne  note  was  made  in  any  other  state 
or  community,  or  that  it  is  affected  by  any  law  or  usage  other 
than  the  laws  and  usages  of  Virginia.  There  being  no  such 
averment,  there  can  be  no  such  proof  or  fact  found  legally  in 
the  case,  for  it  makes  a  different  contract,  governed  by  differ- 
ent legal  principles.  The  case,  therefore,  stands  as  it  is  set 
out  in  the  declaration.  A  suit  upon  a  note  made  in  Vir^nia, 
and  controlled  by  the  laws  and  usages  of  Virginia.  By  these, 
a  promissory  note  is  not  a  commercial  instrument,  and  the 
fraud  of  the  payee  in  obtaining  the  note  may  be  set  up  against 
the  indorser. 
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The  special  verdict  finds  that  the  note  was  obtained  by 
*481 1  ^^^^-  '^^^  ^^  enough  to  sustain  the  judgment  of  tM 
J  court  below.  *But  if  the  declaration  m  out  of  the 
question,  and  the  case  rest  upon  the  special  verdict,  irrespec- 
tive of  the  pleadings,  then  the  note  is  commercial  paper,  and 
the  special  verdict  finds  that  it  was  fraudulently  obtained. 

The  plaintiffis  are  indorsees ;  but  pending  the  case  in  the 
courts  below,  they  had  due  notice  that  the  note  was  obtained 
by  fraud,  and  that  they  would  be  called  upon  on  the  trial  to 
prove  the  consideration  paid  for  the  note. 

Commercial  paper  which  is  obtained  by  fraud  is  subject  to 
the  same  defence  in  the  hands  of  the  assignee  as  in  those  of 
the  payee,' unless  he  show  that  it  was  transferred  to  him  for  a 
valuable  consideration,  in  the  due  course  of  trade.  Holme  v. 
Karmer^  6  Binn.  (Pa.),  469;  Morton  v.  Rogern^  14  Wend. 
(N.  Y.),  580;  2  Bam.  &  Ad.,  291;  4  Taunt.,  114;  Chit,  on 
Bills,  69,  and  cases  cited  in  notes. 

The  verdict  does  not  find  that  the  plaintifb  gave  any  con- 
sideration for  the  note,  or  received  it  in  any  fair  transaction, 
except  as  the  same  may  be  deduced  from  evidence  to  which  it 
refers.  This  evidence  must  be  treated  as  a  nullity,  were  it 
not  for  the  agreement  of  counsel,  that  the  court,  in  deciding 
the  case,  may  make  all  just  inferences  and  conclusions  of  fact 
and  law  from  the  evidence.  Conclusions  of  fact,  deduced  by 
the  court  from  the  evidence,  cannot  be  a  subject  of  reversal. 
This  court  deals  with  errors  in  law. 

The  jury,  therefore,  not  having  found  any  consideration  for 
the  assignment  of  the  note,  the  judgment  cannot  be  reversed 
because  the  court  below  did  not  infer  a  consideration  from 
evidence  which,  by  agreement  of  counsel,  it  was  to  pass  upon. 
The  record  does  not  show  whether  the  court  inferred  any  con- 
sideration for  the  transfer  or  not.  This  court  cannot  assume 
that  they  did  infer  any.  The  jury  did  not  find  any.  So  that 
the  facts  found  leave  a  clear  case  of  a  note  obtained  by  fraud, 
and  transferred  without  consideration.  The  evidence  referred 
to  cannot  change  it  here,  as  this  court  has  nothing  to  do  with 
evidence.* 

The  counsel  for  the  plaintiffs  contend  that  this  must  be  con- 
sidered as  an  agreed  case,  not  as  a  special  verdict.  This  does 
not  help  the  matter  in  the  least.  If  it  be  an  wreed  case,  it 
is  agreed  in  it  that,  so  far  as  the  jury  find  facts,  the  court  shall 
pronounce  the  law  upon  them.  So  far  as  they  find  evidence, 
the  court  shall  infer  from  it  the  facts,  and  pronounce  the  law 
upon  the  faots  so  inferred.  It  is  pro  tanto  a  sulmission  to  the 
court  upon  the  evidence* 
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Bat  if  this  oourt  look  to  and  pass  upon  the  evidence,  which 
was  by  consent  submitted  to  the  court  below,  then  the  r»4QQ 
case  *made  out  is  that  of  a  note  obtained  by  fraud,  '- 
transferred  to  the  plaintiff  as  security  for  a  pre-existing  debt, 
no  consideration  being  paid  for  the  note,  no  debt  extinguished 
by  its  transfer. 

We  admit  and  contend  that  the  liability  of  the  maker  of 
this  note  is  governed  by  the  laws  of  Pennsylvania  ;  and  if  by 
the  statutes,  as  expounded  by  the  courts  of  that  state,  he  is 
allowed  to  set  up  the  defence  here  set  up,  he  is  entitled  to  do 
so,  notwithstanding  it  has  been  indorsed  in  another  state. 
Story's  Confl.  of  Laws,  §§  317,  882,  888,  845 ;  Story  on  Bills, 
158, 161, 168,  164,  167,  168,  169 ;  Judiciary  Act,  1789 ; 
%  V.  Gut/,  11  Wheat.,  861 ;  Gheen  v.  Neal,  6  Pet.,  291 ; 
Mmendorfy.  Taylor,  10  Wheat.,  152 ;  12  Pet.,  89. 

According  to  the  law  of  Pennsylvania,  the  defence  of  fraud 
in  the  consideration  of  this  note  may  be  set  up  against  an 
indorsee  who  has  received  it  merely  as  collateral  security  for 
a  pre-existing  debt.  Petrie  v.  Clark,  11  Serg.  &  R.,  877 ; 
Walker  v.  Cf-eiaae,  4  Whart.,  257,  258  ;  Depeau  v.  Waddington, 
6  Id.,  282 ;  Jackson  v.  Polack,  2  Miles,  862 ;  and  see  4  Whart., 
500 ;  and  Uvans  v.  Smith,  4  Binn.,  866 ;  Cromwell  v.  Arrot, 
1  Serg.  &  R.,  180. 

In  Virginia  there  has  been  no  decision  of  the  question,  as 
one  of  general  commercial  law  affecting  negotiablepaper ;  but 
see  2  Rand.,  260  ;  2  Leigh,  508 ;  and  Prentice  ^  Wei%9inger  v. 
Zane,  2  Gratt.,  262. 

In  Kentucky  notes  are  not  negotiable  unless  negotiated  by 
a  bank.  (1  Marsh.,  540 ;  8  Id.,  162.)  No  decision  of  the 
courts  of  that  state  has  been  found  upon  the  question  whether 
the  indorsee  of  negotiable  paper,  in  a  case  like  this,  holds  it 
discharged  of  all  equities  between  the  original  parties.  At 
all  events,  it  has  been  shown  that  the  local  law  of  that  state 
would  not  affect  the  liability  of  this  defendant. 

In  New  York  negotiable  paper  is  on  the  same  footing  as  in 
Pennsylvania,  when  received  as  collateral  security  for  an 
existing  debt.  Bay  v.  Coddington,  5  Johns.  Ch.,  56  ;  and  the 
same  case,  in  error,  20  Johns.,  648  ;  9  Wend.,  170 ;  6  Hill,  98 ; 
24  Wend.,  280. 

In  New  Hampshire,  see  10  N.  H.,  266 ;  11  Id.,  66.  In 
Alabama,  4  Ala.    In  Tennessee,  10  Yerg.,  428,  484. 

In  England  the  most  of  the  cases  have  been  those  of 
bankers,  who  probably  make  advances  to  their  customers 
upon  an  understanding,  in  all  cases,  that  they  shall  be  covered 
by  bills;  or  advances  are  made  on  the  credit  of  the  bills. 
See  1  Stark.,  1 ;    8  Ves.,  531 ;  4  Bing.,  896 ;  1  Bing.  N.  C- 
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469  ;  16  Eng.  Com.  Law,  256 ;  17  Id.,  856 ;   Vallaee  v.  Siddett, 
♦iiftsn  Chit,  on  Bills,  87,  88  (10th  Am.  ed.)     De  la  OhaumetU 
*^^J  V.  Bank  of  England,  9  *Barn.  &  C,  209  (17  E.  C.  L., 
856),  seems  to  sustain  the  doctrine  for  which  we  contend. 

I^umerous  cases,  in  this  court  and  elsewhere,  which  seem, 
perhaps,  to  affect  the  present  question,  really  turn  upon  the 
circumstance,  that  the  bill  or  note  has  been  received  in  pay- 
ment of  the  pre-existing  debt,  and  not  as  collateral  security  ; 
or  that  advances  have  been  made,  or  some  other  consideration 

fiven,  at  the  time  of  taking  the  note ;  as  Smft  v.  TyBon,  16 
•et.,  1 ;  2  Id.,  170 ;  2  Wheat.,  66  ;  Brmh  v.  Scribner,  11 
Conn.,  888;  12  Pick.  (Mass.),  399;  22  Id.,  24;  11  Ohio,  172; 
&c.  Even  in  Pennsylvania,  (4  Whart.,  268,)  and  now  in 
New  York,  (21  Wend.,  499  ;  28  Id.,  811 ;  24  Id.,  115 ;  1  Hill, 
518 ;  2  Id.,  140,)  it  is  held,  that,  if  the  indorsee  receives  a  bill 
in  payment  or  discharge  of  a  pre-existing  debt,  he  holds  it 
exempt  from  all  equitable  defences ;  but  not  if  he  has  taken 
it  merely  as  collateral  securitv  for  such  a  debt.  See  Munn  v. 
Jtr Donald,  10  Watts  (Pa.),  270. 

The  opinion  of  Story,  J.,  in  Swift  v.  Th/son,  on  this  point, 
is  obiter,  and  is  not  sustained  by  the  authorities  in  England  or 
America.  It  is  directly  opposed  to  the  Pennsylvania  cases, 
"which,  as  expositions  of  a  statute  of  that  state,  or  of  the  com- 
mercial law  prevailing  there,  must  be  conclusive. 

The  protection  given  to  indorsees  of  negotiable  paper  is 
analogous  to,  and  perhaps  derived  from,  the  doctrine  of  courts 
of  equity,  in  cases  where  a  purchaser  has  obtained  the  legal 
title  without  notice  of  equitable  right.  In  such  cases,  if  the 
legal  title  has  been  transferred  as  a  mere  security  for  a  pre- 
existing debt,  it  cannot  be  retained  against  a  prior  equitable 
owner.  6  Hill  (N.  Y.),  96 ;  22  Pick.  (Mass.),  248 ;  4  Paige 
(N.  Y.),  221 ;  6  Id.,  648,  466 ;  4  Whart.  (Pa.),  506. 

It  is  just  that  the  defence  here  should  be  sustained ;  because 
the  defendant  received  nothing,  the  plaintiffs  really  paid 
nothing  for  the  note,  and  therefore  it  is  iniquitous  to  require 
the  deiendant  to  pay  the  plaintiff  some  nine  or  ten  thousand 
dollars,  merely  because  he  signed,  and  they  hold,  the  paper. 

The  general  commercial  law  does  not  exclude  the  defence. 
The  law  of  Virginia,  where  the  suit  was  brought,  or  (so  far  as 
we  know)  of  Kentucky,  where  the  plaintiffs  took  the  note, 
does  not  exclude  it.  In  neither  of  those  states  is  the  note 
negotiable  by  their  own  law.     (2  Leigh  (Va.),  198 ;  6  Muuf. 

S"  a.),  816 ;   1  Call  (Va.),  226,  497 ;   2  Wash.  (Va.),  219.) 
erefore  the  plaintiffs  are  driven  to  rely  on  the  statute  of 
Pennsylvania ;  and  that,  as  expounded  liy  the  courts  of  thttt 
•tate,  does  not  sustain  them. 
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Mr.  Justice  GRIER  delivered  the  opinion  of  the  oourl. 

The  plaintiffs  in  error  were  plaintiflFs  below.  They  rmAOA 
declared  *on  a  promissory  note  given  by  defendant  to  '- 
James  H.  Johnson,  or  order,  for  the  sum  of  f5487.59,  payable 
five  years  after  date.  The  note  was  indorsed  by  the  payee 
and  delivered  to  John  Stivers,  who  delivered  it  to  the  plain- 
tiffs. The  defendant  pleaded  non  assumpsit^  and  a  jury  being 
called,  found  a  special  verdict,  setting  forth  the  note,  and  find- 
ing that  it  was  made  by  the  defendant  and  delivered  by  him 
to  the  payee,  but  that  "  the  consideration  was  fraudulent  on 
the  part  of  the  payee ; "  that  the  note  was  indorsed  by  the 

Eayee  to  John  Stivera  before  its  maturity,  "  and  that  there 
as  not  been  any  evidence  submitted  to  the  jury  that  said 
Stivers  paid  value  therefor,  or  that  there  was  any  considera- 
tion for  such  indorsement,  unless  the  same  ought  to  be  inferred 
from  the  matters  herein  stated,*'  &c.  They  also  find  that 
Stivers  delivered  the  note  to  plaintiffs,  but  without  saying 
whether  for  a  valuable  consideration  or  not;  and  they  refer 
the  court  to  the  deposition  of  a  witness  and  the  record  of  a 
chancery  suit  appended  to  the  verdict  for  the  evidenoe  on 
that  point. 

This  special  verdict  is  manifestly  imperfect  and  uncertain, 
as  it  finds  the  evidence  of  facts,  and  not  the  facts  themselves.* 

A  verdict,  says  Coke  (Co.  Litt.,  227,  a),  finding  matter 
uncertainly  and  ambiguously,  is  insufficient,  and  no  judgment 
will  be  given  thereon. 

A  verdict  which  finds  but  part  of  the  issue  and  says  nothing 
as  to  the  rest  is  insufficient,  because  the  jury  have  not  tried 
the  whole  issue.  So,  if  several  pleas  are  joined,  and  the  jury 
^nd  some  of  them  well,  and  as  to  others  find  a  special  verdict 
vhioh  is  imperfect,  a  venire  facias  de  novo  will  be  granted  for 
.he  whole.  2  Roll.  Abr.,  722,  PI.  19 ;  Auncelme  y.  Auncelme 
Cro.  Jac,  81 ;  Woolmer  v.  Caston^  Id.,  118 ;  Tresy^ll  v.  Mid 
dletony  Id.,  668 ;  Rex  v.  Hayes,  2  Ld.  Raym.,  1518. 

In  all  special  verdicts,  the  judges  will  not  adjudge  upon  any 
matter  of  fact,  but  that  which  the  jury  declare  to  be  true  by 
their  own  finding;  and  therefore  the  judges  will  not  adjudge 
upon  an  inquisition  or  cdiquid  tale  found  at  large  in  a  special 
verdict,  for  their  finding  the  inquisition  does  not  affirm  that 
all  in  it  is  true.     /Street  v.  Roberts,  2  Sid.,  86. 

In  the  Chesapeake  Ins,  Co,  v.  Stark  (6  Cranch,  268),  and 
Barnes  v.  Williams  (11  Wheat.,  415),  this  court  have  decided 
that,  where  in  a  special  veidict  the  essential  facts  are  not  dis- 

1  FoixowxDw  Graham  v.  Bayney  18  How.,  68;  GitUd  v.  Fnmtinf  IcL,  186. 
Qnsi).  SuydamY,  WiUiamsony  20  How.,  441;  Stickney  v.  Wiei^  S8  Wall.. 
168. 
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tinotly  found  by  the  jury,  although  there  is  sufficient  evidenoe 
to  establish  thero,  the  court  will  not  render  a  judgment  upon 
such  an  imperfect  special  verdict,  but  will  remand  the  cause 
to  the  court  below,  with  directions  to  award  a  venire  de  novo, 
*48i)l  '^^  court  in  this  case  would  have  been  bound  to  pursue 
J  the  same  *course,  if  the  judgment  of  the  court  below 
had  been  rendered  on  the  imperfect  special  verdict  which  the 
record  exhibits.  But  it  appears  that  the  court  and  counsel 
were  aware  of  this  imperfection  in  the  verdict,  and  that  it 
was  not  such  as  would  warrant  any  judgment  thereon  bv  the 
court.  Nevertheless,  the  parties,  instead  of  asking  for  a 
venire  de  navo^  or  amending  the  verdict,  agree  to  waive  the 
error,  and  to  submit  the  cause  to  the  court,  both  on  the  facts 
and  the  law.     Their  agreement  is  as  follows : — 

^^  Memorandum,  Upon  the  trial  of  this  cause  the  parties, 
by  their  attorneys,  filed  a  written  agreement  in  the  words  fol- 
lowing, to  wit : — '  And  the  parties  agree  that  the  court,  in 
deciding  upon  the  foregoing  verdict,  shall  look  to  and  regard 
the  decisions  of  the  courts  of  the  state  of  Pennsylvania,  as 
found  in  the  several  printed  volumes  of  the  reports  thereof,  to 
avail  as  much  as  if  the  same  were  found  by  said  verdict,  and 
to  have  such  weight  as  in  the  judgment  of  the  court  they 
ought  to  have;  and  the  parties  further  agree  to  waive  all 
objections  to  said  verdict  on  account  of  ito  finding  in  part 
evidence,  and  not  fact.  And  that  the  court,  in  deciding  there- 
upon, may  make  all  just  inferences  and  conclusions  of  fact 
and  law  from  the  evidence  and  facts  therein  stated,  and  the 
decisions  aforesaid,  which,  in  the  opinion  of  the  court,  a  jury 
ought  to  draw  therefrom  if  the  same  were  submitted  to  them 
upon  the  trial  of  this  cause ;  and  that  this  agreement  is  to  be 
made  part  of  the  record  in  this  suit.'  " 

The  judgment  of  the  court  below  was  rendered  upon  this 
submission,  and  not  on  the  special  verdict  alone. 

In  cases  at  law,  this  court  can  only  review  the  errors  of  the 
court  below  in  matters  of  law  appearing  on  the  record.  If  the 
facts  upon  which  that  court  pronounced  their  judgment  do 
not  appear  on  the  record,  it  is  impossible  for  this  court  to  say 
that  their  judgment  is  erroneous  in  law.  What  ^^nferences 
or  conclusions  of  fact "  the  court  may  have  drawn  from  the 
evidence  submitted  to  them,  we  are  not  informed  by  the 
record.  The  fact  submitted  to  the  judge  formed  the  turning- 
point  of  the  case.  So  far  as  the  record  exhibits  the  facts,  no 
error  appears.  The  note  being  found  to  have  been  obtained 
from  the  defendant  by  fraud,  the  plaintiff's  right  to  recover 
on  it  necessarily  depended  on  the  fact  that  he  gave  some  con* 
sideration  for  it,  or  received  it  in  the  usual  course  of  trade. 
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We  must  presame  that  the  court  found  this  fact  against  the 
plaintiff;  and  if  so,  their  judgment  was  undoubtedly  correct. 
Whether  their  **  inferences  or  conclusions  of  fact "  were  cor- 
rectly drawn  from  the  evidence,  is  not  for  this  court  to  decide. 

*That  such  has  been  the  uniform  course  of  decision  r^tAQa 
in  this  court,  may  be  seen  by  reference  to  a  few  of  the  '- 
many  cases  in  which  the  same  difficulty  has  occurred.  In 
Hyde  V.  Booraem  (16  Pet.,  169),  this  court  say, — "We  can- 
not upon  a  writ  of  error  revise  the  evidence  in  the  court 
below,  in  order  to  ascertain  whether  the  judge  rightly  inter- 
preted the  evidence,  or  drew  right  conclusions  from  it.  That 
is  the  proper  province  of  the  jury,  or  of  the  judge  himself,  if 
the  trial  by  jury  is  waived.  The  court  can  only  re-examine 
the  law  so  far  as  he  has  pronounced  it  on  a  state  of  facts,  and 
not  merely  on  the  evidence  of  facts  found  in  the  record  in 
the  making  of  a  special  verdict  or  an  agreed  case.  If  either 
)arty  in  the  court  below  is  dissatisfied  with  the  ruling  of  the 
;  udge  in  a  matter  of  law,  that  ruling  should  be  brought  before 
;he  Supreme  Court,  by  an  appropriate  exception,  in  the  nature 
of  a  bill  of  exceptions,  and  should  not  be  mixed  up  with  sup- 
posed conclusions  in  matters  of  fact.'*  See,  also.  Minor  v. 
TillotBon,  2  How.,  894,  and  United  States  v.  King,  7  Id.,  888. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Mr.  Justice  McLEAN,  Mr.  Justice  WATNE,  and  Mr. 
Justice  WOODBURY  dissented. 

Mr.  Justice  WAYNE. 

I  do  not  concur  with  the  court  in  the  course  which  it  has 
taken  in  this  case,  or  in  affirming  the  judgment.  The  record  in 
my  view  is  irregular.  It  is  difficult  to  say  whether  it  has 
been  brought  to  this  court  upon  a  special  verdict,  or  a  case 
stated  by  agreement  of  the  parties ;  and  I  think  it  difficult  to 
determine  whether  the  court  below  acted  upon  either.  It 
may  have  eiven  its  judgment  pro  forma  to  get  the  case  to  this 
court.  I  uiink  a  different  direction  ought  to  have  been  given 
to  it,  by  returning  the  case  to  the  District  Court  for  amend- 
ment,  so  that  the  case  might  have  been  decided  substantially 
upon  its  merits.  This  would  have  been  according  to  what 
has  been  done  by  this  court  in  other  cases  similarly  cirouni" 
stanced  as  this  case  is. 

Mr.  Justice  WOODBURY. 

I  feel  obliged  to  dissent  from  the  judgment  in  this  case. 
It  is  conceded  that  the  special  verdict  is  defective  in  form. 
Instead  of  stating  some  of  the  matter  as  a  fact,— only  the 
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evidence  of  it  is  giyeu.  The  most  obvious  and  proper  oonrae 
under  such  circumstances  would  seem  to  be,  to  send  the  cam 
back,  and  give  an  opportunity  to  the  plaintiff  to  have  tha% 
*4R71  ^®^*^^^  corrected,  and  afterwards,  if  the  case  comes  up 
J  again,  *to  render  judgment  on  the  merits  upon  ail  the 
facts,  when  thus  formally  set  out.  This  could  regularly  be 
done  by  reversing  the  judgment  below,  instead  of  affirming 
it,  as  here.  That  judgment  was  rendered  erroneously  on  this 
same  defective  verdict,  instead  of  puttine;  it  first  in  proper 
shape,  and  then  deciding  on  it  as  correctea. 

After  the  reversal  here,  we  should,  in  my  opinion,  remand 
the  case  to  the  Circuit  Court,  not  to  have  judgment  entered 
there  either  way  on  this  imperfect  verdict,  but  to  have  a  v&nire 
d$  novo  orderea  so  as  to  correct  it.  Such  I  understand  to  be 
the  well-settled  practice  of  this  court.  As  decisive  proof  that 
the  course  now  pursued,  of  refusing  to  send  the  case  back  for 
correction  before  final  judgment,  is  not  in  accordance  with 
what  has  been  done  by  this  coui*t  in  like  cases.  Chief  Justice 
Marshall,  in  Chesapeake  In9,  Co.  v.  Stark^  6  Cranch,  268, 
observed, — ^^  In  this  case  the  jury  have  found  an  abandonment, 
but  have  not  found  whether  it  was  made  in  due  time  or  other- 
wise. The  fact  is  therefore  found  defectively,  and  for  that 
reason  a  venire  fdeias  de  novo  must  be  awarded.  ^*  Judgment 
reversed,  and  the  cause  remanded,  with  directions  to  award  a 
venire  faciae  de  novo.^''  Such  was  deemed  the  proper  course 
there,  rather  than  at  once  to  give  absolute  and  final  judgment, 
as  here,  against  the  plaintiff,  because  the  special  verdict  was 
defective.  Another  objection  there  was  precisely  as  here, 
^^  because  the  jury  have  found  the  evidences  of  the  authority 
and  time,  but  not  the  fact  of  authority  nor  the  reasonaUteneas 
of  the  time."     (p.  271.) 

So  again,  in  lAvingeton  v.  Mar.  Ine.  Co.^  6  Cranch,  280,  the 
court  made  a  like  order.  And  another  of  similar  character  in 
Barnes  v.  Williams^  11  Wheat.,  416.  We  should  thus  obtain 
a  verdict  in  due  form,  with  all  the  facts  found  positively,  and 
not  the  mere  evidence  of  some  of  them  submitted.  And  the 
judgment  below  could  then  be  rendered  understandingly,  as 
it  could  also  here,  if  the  case  was  again  brought  here  by  either 
party. 

It  does  not  seem  promotive  of  justice  to  affirm  a  judgment 
below,  on  the  ground  that  the  imperfect  verdiot  must  at  all 
events  stand,  and  to  decide  technically  on  the  hypothesis  that 
a  certain  transaction  is  not  in  the  case  as  a  fact,  and  is  not  to 
be  considered,  nor  allowed  to  be  corrected  and  re-stated, 
though  full  evidence  of  it  is  submitted.  And  the  more  esp^ 
dally  does  it  look  wrong,  where,  if  it  was  oorreqteil  io  cop- 
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foHntty  with  what  the  evidence  provea,  the  judgment  oufhfci 
fn  my  Tfew,  to  be  for  the  plainti£b. 

But  it  is  objected,  that  the  coansel  agreed  below  to  r«4oo 
waive  *thi8  exception  to  the  special  verdict,  and  conse-  '- 
qoentljr  the  court  there  rendered  judgment  on  that  agreement 
and  waiver,  as  well  as  on  the  vetmct,  and  that  this  was  a 
wrong  course  of  proceeding. 

Stsippoeitig  it  was  wrongs,  there  is  no  pr^of  that  the  court 
Rcttod  on  the  agreement  and  waiver,  but  may  have  deemed  it 
proper  to  diaregainl  them  and  decide  on  the  verdict  alone.  On 
the  contrary,  if  that  court  decided  on  the  whole,  their  decision 
for  t^  defendant  seems  to  me  erroneous,  both  on  the  merits 
and  OA  the  course  of  proceeding,  and  oi^ht  in  either  court  to 
be  reversed  instead  of  affirmed,  as  it  has  been  on  this  occasion 
by  the  majority  of  this  court.  The  original  plaintifis  should, 
on  the  apparent  merits,  in  my  apprehension,  recover,  because 
ho  doubt  exists^  first,  that  in  point  of  law  the  note  in  contro- 
versy must  be  construed  by  the  laws  of  Pennsylvania,  where 
it  was  made ;  and  that  by  those  laws  it  was  negotiable.  See 
aet  of  February  27th,  1797, 4  Dall.,  Laws  of  Pennsylvania,  102. 

It  is  as  little  in  doubt,  that  no  pretence  exists  but  that  the 
plaintiib  took  ihis  note  from  the  second  indorsees  before  it 
was  due,  and  without  any  circumstances  to  excite  suspicion 
or  cast  a  shade  over  its  goodness,  and  without  any  notice  or 
knowledge  of  the  badness  of  its  original  consideration. 

UtMler  such  circumetances  it  is  equally  clear,  that  such  a 
bond  fide  holder  of  a  note  is  presumed  to  have  given  a  valid 
ooiisideration  for  it,  and  on  producing  it  is  entitled  to  a 
i«ecovery  of  its  amount,  unless  this  presumption  is  repelled  by 
counter  evidence.     Story  cm  Prom.  Notes,  p.  220. 

Fartherm^^re,  in  such  case  it  is  no  obstacle  to  a  recovery, 
that  a  consideration  is  not  shown  between  the  first  indorsee 
and  his  indorser.     1  Ad.  &  Ell.,  498. 

But  it  is  found  here  that,  for  some  reason  not  specified  in 
the  neeordt)  there  was  fraud  in  the  original  consideration. 
Hence  it  is  contended  that  the  holder  must,  in  such  case, 
prove  a  consideration  given  by  him  ;  but  he  is  not  otherwise 
affected  by  the  original  frauds  when  without  notice  of  it. 
4  Ad.  A  m.,  470 ;  Chit,  on  Bills,  69. 

Granting  this  for  the  anument)  it  appeara  that  he  pro 
ceeded  to  show  a  consideration,  and  proved  that  the  second 
indorsee  passed  the  note  to  him  to  secure  and  pay  certain 
debts  and  liabilities  assumed  then  in  his  behalf,  as  would  seem 
to  be  inferable  from  the  record.  It  would  in  that  event  be 
obtained  in  the  course  of  business  for  a  new  and  original  oon- 
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sideration,  and  thns  the  transfer  stood  unimpeached.  But  if 
*48Q1  ^^®  debts  were  pre-existing  ones,  as  is  contended,  they 
-'  would  still  constitute  a  *good  consideration.  However 
the  decisions  in  different  states  on  this  may  differ,  and  may 
have  changed  at  different  periods,  this  court  seems  delibe- 
rately to  have  held  this  doctrine  in  Swift  v.  Tynan^  16  Pet., 
15,  22. 

It  will  not  answer  to  overturn  all  these  established  princi- 
ples, because  some  mieht  fancy  the  equities  of  the  maker,  who 
was  defrauded  as  to  the  consideration,  greater  than  those  of 
the  present  holder,  who  paid  a  full  and  valuable  consideration 
for  the  note,  reljring,  too,  on  the  good  faith  of  the  maker,  not 
to  send  negotiable  paper  into  the  market,  and  running  for  five 
years,  so  as  to  mislead  innocent  purchasers,  and,  for  aught 
which  appears,  making  no  attempt  to  recall  it  when  discover- 
ing he  was  defrauded,  and  giving  no  public  and  wide  cauMon, 
as  is  usual,  by  advertisement  or  otherwise,  against  a  purchase 
of  it  after  such  discovery. 

Under  such  circumstances,  if  equities  were  to  weigh,  irre- 
spective of  the  law,  which  cannot  be  correct,  they  seem  rather 
to  preponderate  in  favor  of  the  holder,  who  has  thus  been 
misled  and  exposed  to  be  wronj?ed  by  the  conduct  of  the 
maker.     United  St(Mte8  v.  Bank  of  the  Metropolis^  16  Pet.,  898. 

Finally,  were  we  compelled  to  give  a  decision  as  to  the 
merits  on  the  special  verdict,  as  it  now  stands  somewhat 
defective  in  form,  but  with  an  agreement  by  counsel  vir- 
tually to  waive  the  defect  of  form,  it  would  be  most  just  ^o 
regard  the  jury  as  intending  to  find  for  a  fact  what  they  find 
as  given  in  evidence  and  uncontradicted.  This  is  clearly  the 
substance  of  this  verdict,  and  in  such  a  view,  as  already 
shown,  the  same  result  would  follow,  that  the  plaintiffs  appear 
in  law  entitled  to  recover. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Western  District  of  Virginia,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  Court,  that  the  judgment  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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•Albxandkiitb  Mager,  Wroow  Collard,  Oppontcnt  and 
Plaintiff  in  the  matter  of  the  Succession  of  John 
Mager,  deceased.  Plaintiff  in  error,  v.  Felix  Gri- 
BiA.,  Testamentary  Executor  of  the  last  Will  and 
Testament  of  John  Mager,  deceased,  and  the  Treas- 
urer OF  THE  State  of  Louisiana. 

By  a  law  of  the  state  of  Louisiana,  every  person  not  being  domiciliated  in  that 
state,  and  not  being  a  citizen  of  any  state  or  territory  in  the  Union,  who 
shall  be  entitled,  whether  as  heir,  legatee,  or  donee,  to  the  whole  or  any  part 
of  the  succession  of  a  person  deceased,  shall  pay  a  tAx  to  the  state  of  ten  per 
cent,  of  the  value  thereof. 

This  law  is  not  repugnant  to  the  Constitution  of  the  United  States.^ 

This  case  was  brought  up,  by  a  writ  of  error  issued  under 
the  twenty-fifth  section  of  the  Judiciary  Act,  from  the  Supreme 
Court  of  Louisiana. 

The  Widow  Collard,  who  was  the  plaintiff  in  error,  resided  at 
Metz  in  the  kingdom  of  France,  and  was  the  universal  legatee 
of  her  brother,  Jean  Mager,  who  died  in  Louisiana.  There 
was  a  statement  of  facts  in  the  court  below,  which  explains 
the  whole  case. 

^Statement  of  Faet%  agreed. 

Succession  of  John  Mager,  on  the  opposition  of  Alexandrine 
Collard,  to  the  tableau  filed  by  the  testamentary  executor. 


u 


Case  agreed, 

^^  1st.  The  tableau  filed  by  the  executor  is  made  part  of  this 
case,  to  show  that  the  executor  retains  from  the  opponent,  the 
universal  legatee  of  John  Mager,  the  sum  of  eight  thousand 
dollars  and  upwards,  being  the  amount  of  the  tax  imposed  by 
the  fourth  section  of  the  act  of  the  Legislature  of  the  state  of 
Louisiana,  passed  on  the  26th  of  March,  1842,  on  property  or 
estates  inherited  by  foreigners  within  the  state  of  Louisiana, 
and  which  is  in  the  words  and  figures  following : — 

^^  ^  Sbc.  4th.  Be  it  further  enacted,  &c.,  that  each  and 

every  person,  not  being  domiciliated  in  this  state,  and  not 
being  a  citizen  of  any  state  or  territory  in  the  Union,  who  shall 
be  entitled,  whether  as  heir,  legatee,  or  donee,  to  the  whole  or 
ftny  part  of  the  succession  of  a  person  deceased,  whether  such 
person  shall  have  died  in  this  state  or  elsewhere,  shall  pay  a 

iAppuxd.    Fredericksfm  V,  Lo^' 9-    Followkd.     P^woft  v.  Qreneaui^ 
tenoy  28  How.,  447.    Disttnouishbd.    19  How.,  7. 
DaUlnger  ▼.  BapeUo,  14  Fed.  Uep.,  33. 
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tax  of  ten  per  cent,  on  all  sums,  or  on  the  value  of  all  prop- 
erty, which  he  may  actually  receive  from  said  sucoession,  or  so 
much  thereof  as  is  situated  in  this  stsite,  after  deducting  debts 
due  by  said  successions.  When  the  said  inheritance,  donation, 
or  legacy  consists  of  specific  property,  and  the  same  has  not 
*4.Qn  '^^^^  sold,  the  appraisement  thereof  in  the  inventory 
J  shall  be  considered  *as  the  value  thereof.  Every 
executor,  curator,  tutor,  or  administrator,  having  the  charge 
or  administration  of  succession  property  belonging,  in  whole 
or  in  part,  to  a  person  residing  out  of  this  state,  and  not  being 
a  citizen  of  any  other  state  or  territory,  shall  be  bound  to 
retain  in  his  hands  the  amount  of  the  tax  imposed  by  this  act, 
and  to  pay  over  the  same  to  the  state  treasurer,  if  the  succes- 
sion be  opened  in  the  parish  of  Orleans  or  Jefferson,  or  to  the 
sheriff,  if  the  succession  be  opened  in  any  other  parish ;  in 
default  whereof  every  such  executor,  curator,  tutor,  or  adminis- 
trator, and  his  securities,  shall  be  liable  for  the  amount  thereof. 
It  shall  be  the  special  duty  of  the  judges  of  the  Courts  of 
Probate  to  see  that  the  tax  imposed  by  virtue  of  this  section 
be  collected  and  paid  over ;  and  each  of  said  judges  shall  be 
bound  to  furnish  to  the  treasurer,  once  a  year,  a  statement  or 
list  of  the  successions  opened  in  his  parish,  whereof  persons 
who  are  neither  residents  of  this  state,  nor  citizens  of  any 
other  state  or  territory  in  the  Union,  are  heirs,  legatees,  or 
donees,  in  whole  or  in  part,  and  of  the  amount  accruing  to 
such  persons ;  and  any  judge  failing  to  furnish  duch  statement 
shall  be  subject  to  a  fine  not  exceeding  five  hundred  dollars 
for  each  and  every  such  omission ;  and  that  he  be  responsible 
to  the  state  for  the  amount  due ;  and  that  the  sheri£b  of  the 
different  parishes  throughout  the  state,  except  those  of  the 
parishes  of  Orleans  and  Jefferson,  shall  pay  over  the  taxes  thus 
received  from  successions  in  the  same  manner,  and  be  subject 
to  the  same  penalties,  as  in  the  paymr  b  of  other  taxes ;  and 
that  the  taxes  thus  received  be  taken'  view  iu  the  execution 
of  the  sheriff's  bond.* 

^^  2d.  It  is  agreed  that,  by  the  laws  of  France,  a  tax  or  duty 
of  six  and  a  half  per  cent,  would  be  levied  by  the  French 
government  on  an  inheritance  falling  to  an  American  citizen, 
in  the  same  degree  of  relationship  to  a  deceased  French  subject 
as  the  opponent  and  universal  legatee  iu  this  case  bore  to  the 
deceased  John  Mager,  the  testator. 

*^  8d.  The  testator,  John  Mager,  was  a  natural-bom  Frenck- 
man,  who  had  emigrated  to  the  United  States  after  tiie  cession 
of  Louisiana  to  France,  and  died  in  the  city  of  New  Orleans. 

"4th^  The  opponent,  Agathe  Alexandrine  Mager,  Widow 
CoLard,  is  the  sister  of  the  testator,  and  his  universal  legatee, 
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According  ho  his  ladt  will  and  testament,  duly  t*eoor(ied  in  this 
coort,  and  adnAitted  to  probate,  and  is  a  French  sabject  Msidhig 
in  France. 

'^  Sth.  The  last  will  of  the  testator,  John  Mager,  and  all  the 
mortuary  proceedings  in  this  court,  make  part  of  tJih  case,  and 
may  be  referred  to,  and  used  in  whole  or  in  parl^  by  either 
party. 

*"  If  upon  this  case  the  law  of  the  state  of  Louisiana  rmAao 
aforesaid,  imposing  the  tax  aforesaid,  be  valid,  and  not  ^ 
repugnant  to  the  Constitution  of  the  United  States,  then  the 
opposition  of  the  opponent  to  be  dismissed,  and  the  tableau 
homologated  and  approved.  If,  on  the  contrary,  the  said 
law  imposing  said  tax  is  repugnant  to  the  Constitution  of  the 
United  States,  then  the  opposition  shall  be  maintained,  and 
the  item  of  eight  thousand  dollai*s  and  upwards,  as  aforesaid, 
retained  as  the  amount  of  said  tax,  shall  be  expunged,  and 
the  same  merged  in  the  succession  of  the  said  John  laager,  to 
be  paid  over  to  his  universal  legatee. 

(Signed,)  Isaac  T.  Pbbston,  Att&mey-O'eneral. 

H.  R.  Denis,  Attorney  for  Opponent''* 

The  Court  of  Probate  dismissed  the  opposition  of  the  Widow 
CoUard,  and  ordered  the  account  of  the  executor  (retaiBing 
the  tax)  to  be  homologated.  An  appeal  was  carried  to  the 
Supreme  Court  of  Louisiana,  which  affirmed  the  judgment  of 
the  Court  of  Probates,  and  the  case  was  then  brought  u|)  to 
this  court  under  the  twenty-fifth  section  of  the  Judioiary  Act. 


It  was  argued  bv  Mr.  Jone%y  for  the  plaintiff  in  error,  and 
Mr.  Coxe^  for  the  defendants  in  error. 

The  points  upon  which  Mr.  Jone%  rested  his  argument  were 
the  following,  which  were  opposed  by  Mr,  Coxe. 

I.  The  tax  in  question  is  laid  on  the  person  and  the  rights 
of  an  alien  residing  in  his  own  country  ; — and  so  is  repugnant 
to  the  exclusive  power  of  Congress  to  regulate  commerce  with 
foreign  nations. 

II.  Or  it  is  a  tax  on  the  property  and  effects  in  the  hands 
of  the  executor,  and  under  the  sole  destination  of  being  ex- 
potiied  to  the  foreign  legatee ;  and  so  is  a  tax  on  exports,  and 
expressly  prohibited  by  the  Constitution. 

I.  It  is  repugnant  to  the  power  of  Congress  to  r«igulate 
oommeroe  with  foreign  nations. 

Under  this  head  two  questions  arise, — 

First,  whether  it  be  in  the  nature  of  a  regulation  of  Com« 
merce,  such  as  the  Constitution  contemplated  in  the  grant  td 
Oofigress  of  the  power  to  regulate  commerce. 
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Feat.  T'j  ^sr  a  Mcn'^ar  tsx.  :ir:  oc  ine  r 
tfriRfOMo  to  ib^  ciM»—  ^f  loe 
0M^^n  dwir  ':w&  erix3.trr  a:i<i  ayiui'^g  :>crcectT,  or  kmi^ 

^r./i  u>  laf  it  £'.r  cbe  rcasrc  thas  Thej  are  fore^aen  bejond 
xYjt  Tiriniictb'ja  of  the  9UX/t^  is  to  ezere&ie  m  pover  eonpre- 
Yjfiit^AfA  in  the  terow  of  the  geikaml  r«:>  vcr  zo  icgiilble 
with  fr>fi^^^  natiniM^ 

IT.  The  tax  in  quesdoQ  b  esent^tllr  a  tax  oo 
The  state  of  Marjland  en-iId  lay  ao  tax  oo  imported  goods* 
eren  after  the  impoTtati^a  was  ciasamiiiated,  and  the  goods 
remored  to  the  importer's  wareh^joae  for  sale,  bat  still  unflold. 
Br^jfwn  r.  MaryUmd^  12  Wheats  419.  Afijrrtiarv,  not  on  ^bets 
Ats^mXjtA  in  the  hands  of  au  executor,  tmstee  or  agent*  to  be 
exfi^irted  or  remitted  to  tite  owner  abnDad. 

Shifting  the  tax  from  the  material  of  the  export  to  the  poaon 
of  the  exporter,  dr^^  not  alter  its  raecnce    Brmrm  r,  " 
12  Wheats  449. 


Mr*  Chief  Jostiee  TAKET  deliTerad  the  <^imon  of  the 
court. 

This  is  a  plain  case,  and  when  the  Ctcta  are  stated,  the 
qnestion  of  htw  may  be  disposed  of  in  a  few  words. 

The  plaintiff  in  error  was  the  residuary  l^atee — or,  in  the 
langaaffe  of  Louisiana  law,  the  universal  l^atee — of  a  oer- 
tain  John  Iftager,  who  was  a  native  of  France,  aud  inigrated 
to  the  United  States  after  the  cession  of  Louisiana.  Ble  died 
at  New  Orleans  possessed  of  property  to  a  large  amount. 
The  widow  CoUard  is  his  sister.  At  the  time  of  his  death  she 
was  a  French  subject  residing  in  France. 

By  the  law  of  Louisiana  a  tax  of  ten  per  cent,  is  imposed 
on  legacies^  when  the  legatee  is  neither  a  citizen  of  the  United 
Htates,  nor  domiciled  in  that  state.  And  the  executor  of  the 
deceased,  or  other  person  charged  with  the  administration  of 
the  estate,  is  directed  to  pay  the  tax  to  the  State  Treasurer. 

Felix  Grima^  the  defendant  in  error,  is  the  executor  of  John 
Muger,  and  retained  the  amount  of  the  tax,  in  order  to  pay  it 
over  as  the  law  directs.  Aud  this  suit  was  brought  by  the 
legatee  to  recover  it,  upon  the  ground  that  the  act  of  the 
Louisiana  Legislature  is  repugnant  to  the  Constitution  of  the 
United  States. 

Now  the  law  in  question  is  nothing  more  than  an  exercise 
of  the  power  which  every  ntate  and  sovereignty  possesses,  of 
regulating  the  manner  and  term  upon  which  property,  real  ox 
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personal  within  its  dominion  may  be  transmitted  by  last  will 
and  testament,  or  by  inheritance;  and  of  prescribing  who 
shall  and  who  shall  not  be  capable  of  taking  it.  Every  state 
or  nation  may  unquestionably  refuse  to  allow  an  alien  to  take 
either  real  or  personal  property,  situated  within  its  limits, 
either  as  heir  or  ^legatee,  and  may,  if  it  thinks  proper,  rmAQA 
direct  that  property  so  descending  or  bequeathed  shall  ^ 
belong  to  the  state.  In  many  of  the  states  of  this  Union  at 
this  (£iy,  real  property  devised  to  an  alien  is  liable  to  escheat. 
And  if  a  state  may  deny  the  privilege  altogether,  it  follows 
that,  when  it  grants  it,  it  may  annex  to  the  grant  any  condi- 
tions which  it  supposes  to  be  required  by  its  interests  or 
policy.  This  has  been  done  by  Louisiana.  The  right  to  take 
is  given  to  the  alien,  subject  to  a  deduction  of  ten  per  cent, 
for  the  use  of  the  state. 

In  some  of  the  states,  laws  have  been  passed  at  different 
times  imposing  a  tax  similar  to  the  one  now  in  question,  upon 
its  own  citizens  as  well  as  foreigners ;  and  the  constitutionality 
of  these  laws  has  never  been  questioned.  And  if  a  state  may 
impose  it  upon  its  own  citizens,  it  will  hardly  be  contended 
that  aliens  are  entitled  to  exemption ;  and  that  their  property 
in  our  own  country  is  not  liable  to  the  same  burdens  that  may 
lawfully  be  imposed  upon  that  of  our  own  citizens. 

We  can  see  no  objection  to  such  a  tax,  whether  imposed  on 
citizens  and  aliens  alike,  or  upon  the  latter  exclusively.  It 
certainly  has  no  concern  with  commerce,  or  with  imports  or 
exports.  It  has  been  suggested,  indeed,  in  the  argument,  that, 
as  the  legatee  resided  abroad,  it  would  be  necessary  to  trans- 
mit to  her  the  proceeds  of  the  portion  of  the  estate  to  which 
she  was  entitled,  and  that  the  law  was  therefore  a  tax  on 
exports.  But  if  that  argument  was  sound,  no  property  would 
be  liable  to  be  taxed  in  a  state,  when  the  owner  intended  to 
convert  it  into  money  and  send  it  abroad. 

The  judgment  of  tiie  state  court  was  clearly  right,  and  must 
be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  state  of  Louisiana,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed  with  oosts. 
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•Ohablbb  a.  WnJiiAMBOK  AND  Cathabikb,  hib  Wna, 

PliAINTIFFS,  V.   JOSSPH    BlEBBT. 

Mary  Claike  deyiaed  to  Benjunln  Moore  and  Obarity,  Us  wifis,  and  BKaalnlli 
Mannnnll,  and  tbfiir  heln  forever,  as  joint  teaaats,  and  not  Im  tenants  in 
common,  ''all  that  part  of  my  said  farm  at  Oreenwich  aforesaid*  called 
Chel8el^  ^kc,  to  have  and  to  hold  the  said  hereby  devised  premises  to  the 
said  Benjamin  Moore  and  Charity,  liis  wife,  and  fiiiaabeth  MaHnssH,  and 
to  the  snrviror  or  simdvors  of  them,  and  to  tlie  heirs  of  snch  sorvivor,  as 
joint  tenants,  and  not  as  tenants  in  common,  in  trust,  to  receive  the  rents, 
issues,  and  profits  thereof,  and  to  pay  the  same  to  Thomas  B.  Olarke.  A^, 
during  his  natural  life,  and  from  and  after  the  dea^  of  Thomas  B,  Clarke, 
In  farther  trust,  to  convey  the  same  in  fee  to  the  lawful  issue  of  the  said 
ThomM  B.  Clark^  living  at  his  death.''  Under  this  devise,  the  flrstrbom 
child  of  Thomas  B.  Cla^e,  at  its  l>irth,  took  a  vested  estate  in  remainder, 
which  opened  to  let  in  his  other  children  to  the  like  estate,  as  they  were 
sucoessivdy  lK>m,  and  such  vested  remainder  became  a  fee  simple  absolute 
in  tiie  chUdren  living,  on  the  death  of  their  father.' 

The  acts  of  the  legislature  of  New  Tork  passed  for  the  relief  of  Thomas  B. 
Oaito  show  that  he  vras  made  the  trustee  of  the  property  devised,  to  sell 
or  mortgage  a  part  of  it,  with  the  assent  or  appointment  oi  the  Chancellor. 

His  obligation  was  to  .account  annually  for  the  proceeds  of  every  sale  or  mort- 
gage whidi  might  foe  made,  and  it  was  his  right  to  use  the  intersat  of  the 
principal  for  hunself  and  for  the  education  and  maintenance  of  his  children. 

The  acts  of  the  legislature  discharged  the  trustees  named  in  the  devise, 
whatever  ma,j  have  been  their  estate  in  the  land  under  it,  but  did  not  vest 
an  estate  in  fae  in  Tkomas  B.  Clarke. 

The  acts  of  the  l^islature  for  the  relief  of  Clarke  are  private  acts.  Thev 
provide  that  the  Chancellor  may  act  upon  them  summarily,  upon  the  peti- 
tion of  Clarke,  upon  which  orders  are  given,  as  oontradiatinflviBhed  from 
decrees  in  euits  by  bill  filed.  The  last  are  judgments  i^n  the  matters  in 
oontroversy  between  the  parties  before  the  court.  The  other  are  orders  in 
conformity  with  a  legislative  act  in  a  particular  case.  Whatever  the  Chan- 
cellor does  in  either  case,  he  does  as  a  court  of  chanoery.  It  will  stand 
wheal  it  has  been  done  within  the  jurisdiction  conferred  by  the  private  act. 
until  it  has  been  set  aside  upon  motion,  as  his  decrees  in  suits  upon  bill 
filed  do,  until  they  have  been  set  aside  by  a  bill  of  review. 

In  sdch  a  case  the  court  will  not  deviate  from  the  letter  of  tibie  act,  nor  make 
an  order  partly  founded  upon  its  original  jurisdiction,  and  partly  upon  the 
statute.  It  cannot  confound  its  original  jurisdiction  in  4  suit  with  the 
powers  it  may  be  authorized  to  execute  by  petition,  either  in  a  public  aet 
giving  statutory  jurisdiction  to  the  court,  to  be  exercised  summarily  upon 
petition,  or  in  a  private  act  providing  for  relief  in  a  particular  case,  wmch 
u  to  be  carried  out  by  the  same  mode  of  procedure. 

In  these  acts  for  the  reUef  of  Clarke,  what  the  Chancellor  can  do  is  predssly 
stated.  No  authority  was  given  to  him,  in  giving  his  assent  to  Clarke's 
making  sales  of  any  part  of  the  devised  premises,  to  order  that  Clarke 
might  make  sales  of  any  portion  of  it,  in  payment  and  satisfaction  of  any 
debt  or  debts  due  and  owing  by  Clarke,  upon  a  valuation  to  be  agreed  upon, 
between  him  and  his  respective  creditors.  Or  that  Clarke  mi^t  take  the 
money  arising  from  the  sales  of  the  premises,  and  apply  the  same  to  the 

Kyment  of  lus  debts,  investing  the  surplus  only  in  such  manner  as  he  may 
em  proper  to  yield  an  income  for  the  maintenance  and  supfiort  of  his 
family.  This  was  not  an  exercise  of  jurisdiction,  but  an  ordor  out  of  and 
beyond  IL* 

were  private  acts  for  the  alienation  of  land,  to  be  made  with  the 


1  OrrsD.    Doe,  Leasee  <tf  Poor,  v.       <  See  Warner  v.  Jfarfte.  U  Baw. 

"  se,  6  Wall.,  478.  22a 
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of  flM  Olttiieellor  that  there  might  be  an  assuranee  by  matter  of  roeord, 
onder  his  sanction,  of  a  transfer  of  the  property  to  such  as  might  becMne 
purchasers  from  Clarke. 

Neither  orders  snmmarDy  given  upon  petition  in  dumcerr,  nor  decrees  in 
suits  upon  bill  ffledy  can  be  summarily  reviewed  as  a  whole  in  a  o(4lateral 
way. 

But  It  is  a  well-settled  rule  in  jurisprudence,  that  the  jurlsdictioii  of  any 
court  exercising  authority  over  a  subject  may  be  inquired  into  in  r^^ga 
every  other  eomrt,  when  *the  proceedings  in  the  former  are  relied  i^'^ 
upon,  and  brought  before  the  latter,  by  a  party  claiming  the  benefit  ol  such 
proceedings.* 

The  rule  applies  to  the  case  in  hand,  though  it  may  have  been  decided  by  the 
highest  mbunal  in  Kew  York,  that  the  Chancellor  had  jurisdiction,  tuider 
the  acts  for  the  relief  of  Clarke,  to  give  the  order  permitting  him  to  sell 
the  property  to  his  creditors,  in  payment  of  his  debts,  for  though  this  oourl 
will  recognize  as  a  rule  for  its  judgments  the  decisions  of  the  behest  eovrts 
of  the  states  relative  to  real  property  as  a  part  of  the  local  law»  it  does  not 
recoffuixe  as  in  any  way  binding  upon  them,  as  a  part  of  the  local  law,  the 
deduons  of  the  state  courts  upon  private  acts  of  any  kind,  or  such  of  them 
as  provide  for  the  alienation  of  private  estates,  by  particular  persons,  with 
the  sanction  of  a  court  or  of  the  Chancellor.    Decisions  upon  private  acts 

^  form  no  part  of  the  local  law  of  real  property.    They  concern  only  those 

*  for  whose  benefit  they  are  made,  and  can  be  no  rule  for  any  other  case. 

This  court  decides  that,  under  the  acts  of  New  York,  the  Chancellor  had  no' 
the  jurisdiction  to  give  an  order,  permitting  Clarke  to  convey  any  part  oi 
the  devised  premises  in  satisfaction  of  his  debts,  and  that  neither  De  Grasse, 
nor  his  alienee  Berry,  can  derive  from  the  order  of  the  Chancellor,  or  from 
the  conveyance  by  Clarke  to  De  Grasse,  any  title  to  the  premlsee  in 
dispute.* 

8als  Is  a  word  of  pracise  legal  import,  both  at  law  and  in  equity.  It  meaub 
a  contract  between  parties  to  take  and  to  pass  rights  of  property  for  money, 
which  the  buyer  pays  or  promises  to  pay  to  the  seller  fbr  the  thing  bought 
and  sold.* 

A  sale  ordered,  decreed,  or  permitted  by  a  chanceUor,  subject  to  the  approval 
of  a  master,  requires  the  master's  approval,  and  oonflnnation  by  the  conrt, 

*  CiTBD.    Thamwn  v.   WhUman,  Dutch.  (N.  J.).  2^;  Jtfadkoy  v.  Oct' 

18  Wall.,  467;  Kimawm  v.  TTlompson,  don,  5  Yr.  (N.  J.),  286;  Xove v.  Zowe, 

18  Otto,  106;  8.  o^S  Monr.  Tr.,  80;  40  Iowa,  220;  Wekater  v.  HwUer,  50 

Moeh  V.  VkjfMa  Fire  <ft  Marine  Ins.  Id.,  215. 

Co,f  10 Fed.  Bep.,  106;  ft.  a,  4  Hughes,  In  Kingifmry  v.  TnieHra^  60  Ala., 

110.  820,  it  is  said  that  *'a  defendant  sued 

The  law  Is  now  settled,  not  only  by  here    upon    a    judgment   recovered 

the  decisions  of  the  Supreme  Court  of  against  him  in  a  court  of  record  of 

the  United  States,  but  by  those  of  another  state,  in  which  it  is  recited 

other  courts,  that  the  judgments  of  a  that  he  was  served  with  pmxa^  or 

oottit  ''are  open  to  inquiiy  as  to  the  appeared  by  attorney,  may  controvert 

jurisdiction  of  the  court  and  notice  to  such  recital  and  show  that  he  was  not 

the  defendant."    ChHstnuu  v.  Bus-  served  with  process,  was  not  in  any 

seU,  5  WalL,  805;  Thmt^^Bon  v.  Whit-  manner  broi^t  into  eoort,  had  not 

man,  18  Id.,  467;  s^  a,  1  Cent.  L.  J.,  submitted  himself  to  its  jurisdiction, 

808;lfcJC{mo|rIev.  CoAsfi,13Pet.,812;  or  appeared  therein  by  attorney  or 

Knowles  v.  Gm  Light  d  Coke  Co,f  otherwise."    See  People  v.  DanieU^ 

10  WaU..  SSijyArcu  v.  JTsleAum,  11  25  Mich.,  247;  ft.  a,  12  Am.  Bep..  260; 

How.,  165:  Webster  v.  £eed.  Id.,  437;  Bovohe  v.  Houston,  80  Gratt,  (Ya.) 

Barriey,  Hardemann^  14Id., 884;  Bor-  266:  a.  c,  32  Am.  Bep.,  678. 

den  V.  Fttch,  15  Johns.  (N.  Y.),  141;  *  DiSTiirGuiBHXD.    t\9irmer^  Lomi 

a.  o.,  8  Am.  Dec.,  225;  Starhuek  v.  d  Truet  Co,  v.  If elTtiwiey,  6  McLean^ 

Murray,  5  Wend.  (N.  Y.),  156;  a.  o.,  8.    Cited.     TcUcott  v.  Townek^  ^ 

21  Am.  Dec.,  172.    See  also,  Moulin  Pine  Grove,  1  Flipp.,  194. 

▼.  Ifisttrafies  Co,,  4  Zab.  (N.  JJ,  282;  ^  Quoted.     CoMbe  ▼.    Stmy%  9 

S,  a,  1  Dutch.  57;  Price  v.  Ward,  1  Bradw.  (Ul.),  ISa 
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and  dieir 
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BS  ;«:m;  lerL^css^  ac*i  s.*:-c  i»  t«A2its  m  common^ 
all  that  certain  lot  of  L&:ii  c:ir:iber  e^u  in  the  and  tldiieenth 
aCotment  of  the  s^i  likCent*  ec-ntaining  one  hundred 
aerea ;  also  th^t  pArt  k.  :  *mT  sud  £uTn  at  Greenwich 
aforesaid,  called  Cnelsea.  lyi^g  to  the  northward  o£  the  line 
herein  before  directed  to  be  dr^wn  from  the  Gieaiwidi  road 
Up  the  Hudson  River,  tweive  feet  to  the  northward  of  the 
fence  standing  behind  the  house  now  occupied  hj  John  Hall, 
bounded  southerly  bv  the  said  line,  northerly  bj  the  land  of 
Cornelias  Ray,  easterly  hj  the  Greenwich  road,  and  westerly 
by  the  Hudson,  including  that  part  of  my  said  farm  now  under 
laase  to  Robert  Lenox ;  also  all  my  house  and  lot,  with  the 
appurtenances,  known  by  number  seven,  within  the  limits  of 
the  prison,  and  now  occupied  by  Thomas  Byron ;  to  have  and 
to  hold  the  said  hereby  devised  premises  to  the  said  Benjamin 
M/K>re  and  Charity,  his  wife,  and  Elizabeth  Maunsell,  and  to 
the  survivor  or  survivors  of  them,  and  the  heirs  of  such  sur- 
rlvoTt  as  joint  tenants,  and  not  as  tenants  in  oommon,  in  trust 


•iss   Huydam  r.    mUUufwm,  20  How., 481;  8amer.  Same, 94  Id.,  431 
—  V.  MofM,  a  Wsll.,  729.  ^^ 
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to  receive  the  rents,  issues,  and  profits  thereof,  and  to  pay  the 
same  to  the  said  Thomas  B.  Clarke,  natural  son  of  my  late 
son  Clement,  during  his  natural  life,  and  from  and  after  the 
death  of  the  said  Thomas  B.  Clarke,  in  further  trust  to  convey 
the  same  to  the  lawful  issue  of  the  said  Thomas  B.  Clarke 
living  at  his  death  in  fee  ;  and  if  the  said  Thomas  B.  Clarke 
shall  not  leave  any  lawful  issue  at  the  time  of  his  death,  then 
in  the  further  trust  and  confidence  to  convey  the  said  hereby 
devised  premises  to  my  said  grandson  Clement  C.  Moore, 
and  to  his  heirs,  or  to  such  person  in  fee  as  he  may  by  will 
appoint,  in  case  of  his  death  prior  to  the  death  of  the  said 
Thomas  B.  Clarke." 

On  the  2d  of  March,  1814,  Thomas  B.  Clarke  presented  a 
petition  to  the  legislature  of  New  York,  stating  the  will ; 
that  the  trustees  had  signed  a  paper  agreeing  to  all  such  acts 
as  the  legislature  might  pass,  and  requesting  to  be  discharged 
from  the  trust ;  that  Clement  C.  Moore,  the  devisee  in  remain- 
der, had  also  consented  to  such  acts ;  and  that  the  estate  could 
not  be  so  improved  and  made  productive  as  to  answer  the 
benevolent  purposes  of  the  testatrix.  The  prayer  was  for 
general  relief. 

On  the  1st  of  April,  1814,  the  legislature  passed  an  act, 
entitled,  "An  act  for  the  relief  of  Thomas  B.  Clarke."  It 
recited  the  facts  above  mentioned,  and  then  provided,  in  the 
first  section,  "  that  it  shall  and  may  be  lawful  for  the  Court  of 
Chancery,  on  the  application  of  the  said  Thomas  B.  Clarke, 
to  constitute  and  appoint  one  or  more  trustees  to  execute  and 
perform  the  several  trusts  and  duties  specified  and  set  forth  in 
the  said  in  part  recited  will  and  testament,  and  in  this  act,  in 
the  place  and  stead  of  the  said  Benjamin  Moore  and  Charity, 
his  wife,  and  the  said  Elizabeth  Maunsell,  who  are  hereby 
discharged  from  the  trusts  in  the  said  will  mentioned.  r^tAao 
Provided,  that  it  *shall  be  lawful  for  the  said  court  at  ^ 
any  time  thereafter,  as  occasion  may  require,  to  substitute  and 
appoint  other  trustee  or  trustees  in  the  room  of  any  of  those 
appointed  in  this  act,  in  like  manner  as  is  practised  in  the  said 
court  in  cases  of  trustees  appointed  therein ;  and  such  trustee 
or  trustees  so  appointed,  are  hereby  vested  with  the  like 
powers  as  if  he  or  they  had  been  named  and  appointed  in  and 
by  this  act." 

The  second,  third,  fourth,  and  fifth  sections  prescribed 
minutely  what  should  be  done  by  the  trustees,  and  authorized 
them  to  sell  and  dispose  of  a  moiety  of  the  estate,  and  invest 
the  proceeds  in  some  productive  stock,  the  interest,  excepting 
a  certain  portion,  to  be  paid  to  Mr.  Clarke,  and  the  principal 
to  be  reserved  for  the  trusts  of  the  wUl. 
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The  sixth  Bection  was  as  follows : — 

**yi.  And  be  it  further  enacted,  that  in  every  case,  not 
otherwise  provided  for  by  this  act,  the  trostees  appointed,  or 
to  be  appointed,  in  virtue  thereof,  shall  be  deemed  and 
adjudged  trustees  under  the  said  will,  so  far  as  relates  to  the 
premises  mentioned  and  described  in  the  recital  to  this  act,  in 
like  manner  as  if  such  trustees  had  been  originally  named  and 
appointed  in  the  said  will ;  and  they  shall,  in  all  respects,  be 
liable  to  the  power  and  authority  of  the  Court  of  Chancery 
for  or  concerning  the  trusts  created  by  this  act." 

It  did  not  appear  that  any  proceedings  took  place  under 
this  act. 

On  the  1st  of  March,  1815,  Clarke  presented  another  peti- 
tion to  the  Legislature,  stating  that  Clement  C.  Moore,  the 
contingent  devisee,  had  released  all  his  interest  in  the  prop- 
erty to  Clarke  and  his  family,  whereby  the  petitioner  and  his 
infant  children  had  become  the  only  persons  interested  in  the 
estate.  He  stated  also,  that  he  had  been  unable  to  prevail 
upon  any  suitable  pei-son  to  undertake  the  performance  of 
the  trust. 

On  the  24th  of  March,  1815,  the  legislature  passed  an  act 
supplemental  to  the  ^*  Act  for  the  relief  of  Thomas  B.  Clarke.'" 
This  act  being  a  very  important  part  of  the  case,  it  is  proper 
to  recite  it. 

^  An  Act  supplemental  to  the  *  Act  for  the  Relief  of  Thomas 

B.  Clarke,'  passed  April  1,  1814. 

^  Whereas,  since  the  passing  of  the  act  entitled  *  An  act  for 
the  relief  of  Thomas  B.  Clarke,'  Clement  C.  Moore,  in  the 
said  act  named,  by  an  indenture  duly  executed  by  him,  and 
recorded  in  the  office  of  the  Secretary  of  this  state,  and  bear- 
ing date  the  21st  day  of  February,  in  the  year  1815,  hath,  for 
*49dl  ^^^  oonsideration  therein  expressed,  and  in  due  form 
•J  of  law,  released  and  ^conveyed  unto  the  said  Thomas 
B.  Clarke,  his  heirs  and  assigns,  forever,  all  the  estate,  right, 
title,  interest,  property,  claim,^nd  demand  whatsoever,  of  the 
said  Clement  C.  Moore,  of,  in,  and  to  the  real  estate  men- 
tioned in  the  said  act,  wherebv  the  said  real  estate  became 
exclusively  vested  in  the  said  Thomas  B.  Clarke  and  his 
children.  And  whereas  the  said  Thomas  B.  Clarke  hath 
prayed  the  Legislature  to  alter  and  amend  the  said  act,  par- 
ticularly in  relation  to  the  interest  of  the  said  Clement  C. 
Moore,  and  the  execution  of  certain  trusts  in  the  said  act 
mentioned,  therefore,— 

^  L  Be  it  enacted  by  the  people  of  the  state  of  New  York, 
represented  in  Senate  and  Assembly,  that  all  the  beneficial 
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interests  and  estate  of  the  said  Clement  C.  Moore,  or  those 
under  him,  arising  or  to  arise  by  virtue  of  the  act  to  which 
this  is  a  supplement,  or  by  the  will  mentioned  in  the  said  act, 
shall  be,  and  the  same  is  hereby,  vested  in  the  said  Thomas 
B.  Clarke,  his  heirs  and  assigns ;  and  so  much  of  the  act  to 
which  this  is  a  supplement  as  is  repugnant  hereto,  and  so 
much  thereof  as  requires  the  trustees  to  set  apart  and  reserve 
a  certain  annual  stipend  out  of  the  interest  or  income  of  the 
property  thereby  directed  to  be  sold,  for  the  purpose  of  creat- 
ing and  accumulating  a  fund  at  compound  interest,  during 
the  life  of  the  said  Thomas  B.  Clarke ;  and  so  much  of  the 
said  act  as  requires  the  several  duties  therein  enumerated  to 
be  performed  by  trustees,  to  be  appointed  by  the  Court  of 
Chancery,  as  therein  mentioned,  be,  and  the  same  is  hereby, 
repealed. 

"II.  And  be  it  further  enacted,  that  the  said  Thomas  B. 
Clarke  be,  and  is  hereby,  authorized  and  empowered  to 
execute  and  perform  every  act,  matter,  and  thing,  in  relation 
to  the  real  estate  mentioned  in  the  act  to  which  this  is  a  sup- 
plement, in  like  manner  and  with  like  effect  that  trustees  duly 
appointed  under  the  said  act  might  have  done,  and  that  the 
said  Thomas  B.  Clarke  apply  the  whole  of  the  interest  and 
income  of  the  said  property  to  the  maintenance  and  support 
of  his  family,  and  the  education  of  his  children. 

"  III.  And  be  it  further  enacted,  that  no  sale  of  any  part  of 
the  said  estate  shall  be  made  by  the  said  Thomas  B.  Clarke, 
until  he  shall  have  procured  the  assent  of  the  Chancellor  of 
this  state  to  such  sale,  who  shall,  at  the  time  of  giving  such 
assent,  also  direct  the  mode  in  which  the  proceeds  of  such 
sale,  or  so  much  thereof  as  he  shall  think  proper,  shall  be 
vested  in  the  said  Thomas  B.  Clarke  as  trustee ;  and,  further, 
that  it  shall  be  the  duty  of  the  said  Thomas  B.  Clarke 
annually  to  render  an  account  to  the  Chancellor,  or  to  such 
person  as  he  may  appoint,  of  the  principal  of  the  pro-  r»cAA 
ceeds  of  such  sale  only,  the  interest  *being  to  be  ^ 
applied  by  the  said  Thomas  B.  Clarke,  in  such  manner  as  he 
may  think  proper,  for  his  use  and  benefit,  and  for  the  main- 
tenance and  education  of  his  children ;  and  if,  on  such  return, 
or  at  any  other  time,  and  in  any  other  manner,  the  Chancellor 
shall  be  of  opinion  that  the  said  Thomas  B.  Clarke  hath  not 
duly  performed  the  trust  by  this  act  reposed  in  him,  he  may 
lemove  the  said  Thoma^s  B.  Clarke  from  his  said  trust,  and 
appoint  another  in  his  stead,  subject  to  such  rules  as  he  may 
prescribe  in  the  management  of  the  estate  hereby  vested  in 
the  said  Thomas  B.  Clarke  as  trustee." 

Vol.  vm.— 88  618 
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^ru  \C0:  4^  ',f  i'^T.  ItI-L  lilt  Ci^^^ilir  iaaed  an  order, 

V,*^: — 

*'7r«*r<f£'.r«.  <,•:  2:'.t;,r.  cf  Mr.  S-  J:i.e&.  ;ari:r,  of  eooiisd 
f/y?  U>r  p^>^  .r.*rr-  it  it  .rl^r**!  :Lii  liie  J^ser^i  of  ibe  Cban- 
';5#r. /,/  b#f.  au','l  t»*r:*:OT  U.  2"lTrr-  :».   ih*  s^le.  br  the  ledtioDen 
^//  U*«  Mi>l  f,',  .»**  Af/i  >.i  i:.  :L^  n::L  w^rd  ..f'lhc  cifr  of  Xew 
V#/fk^  i/aA  tA  if.^  e^vrn-   :^.:e:y  or  half  jmt  c/ tlie  said 
\n^u%]km  iU  Gre^fiwi-r,.  in  :Le  ;.i.Mh  ward  i/f  the  dtj  of  New 
lotk,  Up  bt  divirle^J  by  the  liiie  ;u  the  iz^nner  for  that  par- 
•4011  K'**  rttefitioued  in  the  aaid  jjetitiuii ;  and  the  petitioner 
^  ia  aiithorize'l  and  directed  •to  sell  and  dispose  of  the 
im$M^  under  and  a/;/;/irding  to  the  aforesaid  acta  of  the  Legis- 
lature in  that  J^half,  the  uaid  sales  to  be  made  ander  the 
diri»cti/;n  of  one  of  the  niaHters  of  this  court  and  the  peti- 
iihtmr  Up  yuHMtti  in  making  the  sales  and  conveyances  of  the 
Maid  urmtiim^,  mo  tf>  \ha  sold,  in  the  manner  for  that  purpose  in 
and  by  the  Maid  acts  preMcribed  and  directed.     And  it  is  fiir- 
tlufr  ofdined,  that  the  purchase-moneys  for  the  said  premises 
MO  Ui  hi)  Mold  hi$  paid  by  the  purchasere  to  the  said  master,  t/» 
lia  aiMpoM<!d  of  by  hini  us  hereinafter  directed.     And  it  is  fur- 
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ther  ordered  uid  directed,  and  his  Honor  the  Chancellor 
hereby  doth  authorize,  order,  and  direct,  that  so  much  of 
the  net  proceeds,  to  arise  from  such  sales,  as  may  be  necessary 
for  the  purpose,  be  applied,  under  the  direction  of  one  of  the 
masters  of  this  court,  in  and  for  the  payment  and  discharge 
of  the  debts  now  owing  by  the  petitioner,  and  to  be  contracted 
for  the  necessary  purposes  of  his  family,  to  be  proved  before 
the  said  master ;  and  the  costs,  charges,  and  expenses  of  the 
petitioner,  on  his  petition  in  this  matter,  and  the  proceedings 
had,  and  to  be  hereafter  had,  under  or  in  consequence  thereof; 
but  so,  however,  and  it  is  further  ordered  ana  directed,  that 
the  net  proceeds  of  the  said  eastern  moiety  of  the  said 
premises  at  Oreenwich  aforesaid,  or  so  much  thereof  as  shall 
be  necessary  for  that  purpose,  be  applied  in  the  first  place, 
and  before  and  in  preference  to  any  other  appropriation  or 
application  thereof,  to  pay  and  satisfy  to  the  t^resident  and 
Directors  of  the  Manhattan  Company  aforesaid  the  aforesaid 
debt  or  sum  of  four  thousand  four  hundred  dollars,  with  the 
interest  thereof  up  to  the  time  of  such  payment,  or  such  part 
and  balance  of  the  said  debt,  and  interest,  as  shall  not  have 
been  otherwise  paid  or  satisfied.  And  it  is  further  ordered 
and  directed,  ana  his  Honor  the  Chancellor  hereby  doth  fur- 
ther order  and  direct,  that  the  residue  of  the  said  net  moneys, 
and  proceeds  arising  from  such  said  sales,  after  the  said  debts, 
costs,  charges,  and  expenses  shall  be  discharged  and  paid  by 
and  out  of  the  same,  be  placed  out  at  interest,  on  real  secu- 
rity, in  the  dty  of  New  York,  in  the  name  of  the  petitioner 
as  trustee,  under  the  direction  of  one  of  the  masters  of  this 
court,  upon  the  following  trusts,  to  be  expressed  upon  the  face 
and  in  the  body  of  the  said  securities  respectively,  whereon 
the  same  shall  be  so  placed,  that  is  to  say,  upon  trust  that  the 
interest  and  income  thereof,  or  so  much  of  the  same  as  may 
be  required  for  that  purpose,  be  applied,  from  time  to  time,  in 
and  for  the  suitable  and  proper  maintenance  and  support  of 
the  petitioner,  and  his  wife  and  children,  already  bom  and  to 
be  hereafter  born,  according  to  their  situation  in  life,  r^cAo 
and  for  the  suitable  education  *of  the  said  children ;  ^ 
and  upon  further  trust,  that  the  principal  sum  or  sums,  with 
the  securities  whereon  the  same  may  be  vested  or  placed,  and 
may  stand,  shall  be  held,  and  he,  the  petitioner,  as  trustee, 
stand  and  be  possessed  thereof  in  trust,  for  the  benefit  of  the 
lawful  issue  of  the  petitioner  who  shall  be  living  at  the  death 
of  him,  the  petitioner,  according  to  the  trusts  upon  which  the 
unsold  moiety  of  the  said  premises  at  Greenwich  aforesaid,  in 
the  aforesaid  acts  of  the  Le^slature  mentioned,  are  or  shall 
be  held ;  and  so,  and  in  such  manner,  that  the  said  interest 
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and  inoonie  of  the  said  tmst  moneja,  foods,  aod  seeoiitiflBt  or 
so  moch  thereof  as  may  be  reqoisite  thereto,  shall  be  i^pto- 
priated,  applied,  and  secored  in  the  first  instanee,  and  exda- 
sively,  to  the  soitable   maioteDanoe  of  the  fimOy  of  the 

Eetitiooer,  according  to  their  sitoatioo  in  life,  and  the  soita- 
le  edocation  of  his  children,  and  shall  not  be  sobject  or  liable 
to  or  for  the  eogagements,  debts,  or  control  of  tl^  petitioner, 
or  for  any  other  porpose  whatsocTer  than  the  said  porposes 
hereby  designated  and  aothorized ;  proYided  that  any  sorplos 
of  the  said  interest  and  income,  that  may  be  left  and  remain 
after  the  said  objects  and  purposes,  hereby  designated  as  afore- 
Kaid,  are  first  folly  and  liberally  folfiUed  and  accomplished, 
according  to  the  troe  meaning  hereof,  shall  be  for  the  ose  and 
at  the  cOsposal  of  him,  the  petitioner.  And  it  is  farther 
ordered  that  the  master,  under  whose  directioo  the  said 
sales  shoold  be  made,  and  the  debts  paid,  and  sorplos  pro- 
ceeds placed  out  as  aforesaid,  report  to  this  coort  the  proceed- 
ings that  may  be  had  in  the  premises,  and  the  secorities  that 
may  be  taken  therein,  porsuant  to  this  order,  with  all  con- 
venient speed;  and  that  all  and  every  person  or  persons 
who  are,  or  is,  or  may  become  interested  therein,  have  lib- 
erty to  apply  to  this  court,  at  any  time  or  times  hereafter, 
for  any  further  or  other  orders  or  directions  in  or  touching 
the  premises/' 

On  the  12th  of  March,  1816,  Clarke  again  applied  to  the 
legislature.     The  petition  is  short,  and  may  be  inserted. 

^  To  the  Honorable  the  Legislature  of  the  state  of  New  York. 
The  memorial  and  petition  of  Thomas  B.  Clarke,  of  the 
city  of  New  York,  respectfully  showeth : — 
^  That  his  Honor,  the  Chancellor,  under  the  act  ^  for  the 
relief  of  Thomas  B.  Clarke,'  passed  April  1, 1814,  and  the  act 
^  supplemental  to  the  act  for  the  relief  of  Thomas  B.  Clarke,* 
passed  March  24,  1815,  did  order  and  direct  that   the  said 
Thomas  B.  Clarke  should  sell  the  eastern  moiety  or  half  part 
of  the  premises  in  the  said  act  and  order  mentioned. 
*i>0ft1       *^  ^^^  your  petitioner  further  shows,  that,  owing  to 
J  the  scarcity  *of  muney,  and  the  present  low  price  of 
property,  no  sale  can  be  made  without  a  great  sacrifice. 

"  Your  petitioner  therefore  prays,  that  he  may  be  allowed  to 
mortgage  such  part  of  the  property,  in  the  said  act  mentioned, 
as  the  chancellor  may  appoint,  and  for  the  purposes  mentioned 
in  the  said  acts  and  order;  and  that  your  petitioner  be  allowed 
to  bring  in  a  bill  for  that  purpose.    And  he  will  eyer  pray,  &o.'' 

On  the  29th  of  March,  1816,  the  legislature  passed  the 
following  act : — 
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"An  Act  further  supplemental  to  an  Act  entitled  *  An  Act 

for  the  relief  of  Thomas  B.  Clarke.' 

"  Be  it  enacted  by  the  people  of  the  state  of  New  York, 
cepresented  in  Senate  and  Assembly,  that  the  said  Thomas  B. 
Clarke  be,  and  he  is  hereby,  authorized,  under  the  order  hereto- 
fore granted  by  the  Chancellor,  or  under  any  subsequent  order, 
either  to  mortgage  or  to  sell  the  premises  which  the  Chancellor 
has  permitted,  or  hereafter  may  permit,  him  to  sell,  as  trustee 
under  the  will  of  Mary  Clarke,  and  to  apply  the  money  so 
raised  by  mortgage  or  sale  to  the  purposes  required,  or  to  be 
required,  by  the  Chancellor,  under  the  acts  heretofore  passed 
for  the  relief  of  the  said  Thomas  B.  Clarke." 

On  the  27th  of  May,  1816,  Clarke  presented  another  petition 
to  the  Chancellor,  again  reciting  all  the  facts  in  the  case,  and 
praying  his  assent  to  a  mortgage. 

On  the  80th  of  May,  1816,  the  Chancellor  passed  the 
following  order  :— 

"  It  is  ordered,  that  the  said  petitioner,  under  the  act  entitled 
^  An  act  further  supplemental  to  the  act  entitled  "  An  act  for 
the  relief  of  Thomas  B.  Clarke," '  passed  March  29th,  1816, 
be,  and  he  is  hereby,  authorized,  so  far  as  the  assent  of  this 
court  is  requisite,  to  mortgage,  instead  of  selling,  the  lands  he 
was  authorized  to  sell,  in  and  by  an  order  of  this  court  of  the 
third  day  of  July  last ;  and  that  the  moneys  to  be  procured, 
and  the  debts  to  be  extinguished  by  such  mortgage  or  mort- 
gages, be  appropriated  and  adjusted  in  the  same  manner  and 
under  the  same  checks,  and  not  otherwise  than  is  prayed  for  in 
and  by  said  order,  and  the  said  order  is  to  apply  to  and  govern 
the  application  of  the  moneys  to  be  raised  by  mortgage,  equally 
as  if  the  same  bad  been  raised  by  a  sale  of  all  or  any  of  the 
lands  authorized  to  be  sold  in  and  by  the  said  order. 

"  May  80th,  1816.  J.  Kbnt." 

On  the  8th  of  March,  1817,  Clarke  presented  another  r»cA  4 
petition  *to  the  Chancellor,  representing  the  propriety  ^ 
and  expediency  of  dividing  the  estate  by  an  eastern  and 
western,  instead  of  a  northern  and  southern  line,  and  of  grant- 
ing to  the  petitioner  the  power  to  sell  or  mortgage  the  southern, 
instead  of  the  eastern  moiety.  This  being  referred  to  James 
A.  Hamilton,  a  master  in  chancery,  he  reported  that  it  would 
be  expedient  to  divide  the  estate  by  a  line  running  from  east 
to  west,  passing  through  Twenty-sixth  street. 

On  the  15th  of  March,  1817,  the  Chancellor  passed  the 
following  order: — 
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**On  rtMiliinff  and  filing  the  report  of  James  A.  HaaOtMi, 
eiiqairei  one  oftbe  mastera  <^rf  this  eoari.  bearing  date  the  lltii 
day  of  llarch»  1817,  by  which  it  appean  that  no  part  of  tiie 
northern  moiety  of  the  estate  at  Greenwich,  mentioned  in  the 
petition  of  the  aboTe-named  petitioner,  the  same  being  divided 
into  two  equal  parts  by  a  line  running  firom  east  to  westi 
thrriugh  a  street  called  Twenty-sixth  street,  has  been  either 
sold  or  mortgaged  by  the  said  Thomas  B.  Clarke,  and  it  ap- 
[learing  to  this  court  reasonable  and  proper  that  the  prayer  of 
the  said  petitioner  should  be  granted,  it  is  thereupon  ordered, 
on  motion  of  Mr.  S.  Jones,  solicitor  for  the  petitioner,  that 
the  said  petitioner  be,  and  he  is  hereby,  authorized  to  sell  and 
dispose  of  the  southern  moiety  of  the  said  estate,  the  same 
being  divided  by  a  line  running  east  and  west  through  the 
center  of  Twenty-sixth  street  aforesaid,  together  with  the  lot 
in  Broadway,  instead  of  the  eastern  moiety  of  the  said  estate, 
as  permitted  and  directed  by  the  orders  heretofore  made  in 
the  premises.  And  it  is  further  ordered,  that  the  said  Thomas 
B.  Ularke  be,  and  he  hereby  is,  authorized  to  mortgage  all  or 
any  tract  or  parts  of  the  said  southern  moiety  of  the  said 
estate,  if  in  his  judgment  it  will  be  more  beneficial  to  mort- 

ge  them  than  to  sell  the  same.    And  the  said  Thomas  B. 

larke  is  further  authorized  to  convey  any  part  or  parts  of  the 
said  southern  moiety  of  the  said  estate,  in  payment  and  satis- 
faction of  any  debt  or  debts  due  and  owing  from  the  said 
Thomas  B.  Clarke,  upon  a  valuation  to  be  agreed  on  between 
him  and  his  respective  creditors ;  provided,  nevertheless,  that 
every  sale,  and  mortgage,  and  conveyance  in  satisfaction,  that 
may  be  made  by  the  said  Thomas  B.  Clarke  in  virtue  hereof, 
shall  be  approved  by  one  of  the  masters  of  this  court,  and 
that  a  certificate  of  such  approval  be  indorsed  upon  every 
deed  or  mortgage  that  may  be  made  in  the  premises.  And  it 
is  further  offered,  that  the  said  Thomas  B.  Clarke  shall  be, 
and  he  is  hereby,  authorized  to  receive  and  take  the  moneys 
*6061  ^'^^^S  ivom  the  premises,  and  apply  the  same  to  the 
-'  payment  of  his  debts,  and  invest  the  surplus  *in  such 
manner  as  he  may  deem  proper  to  yield  an  income  for  the 
maintenance  and  support  of  his  family." 

On  the  9th  of  April,  1816,  Clarke  mortgaged  the  premises 
in  question,  with  other  property,  being  in  the  southern  moiety 
of  the  estate,  to  Henry  Simmons,  which  mortgage  was  dis- 
charged in  1822. 

Having  given  this  hlHtoiical  account  of  the  facts  of  the 
case,  let  us  now  see  what  occurred  upon  the  trial  in  the  eourt 
below. 

It  has  already  been  inentioned,  that  it  was  an  ejectment 
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brought  by  Williamson  and  wife  against  a  party  .*n  poaeesaioii 
of  a  portion  of  the  property  included  in  the  devise  of  Marj 
Clarke.  The  following  .case  was  stated  for  the  opinion  of  the 
court: 

Circuit  Oaurtf  U.  S.^  Southern  District  New  York. 

Chabubs  a.  Williamson  and  Cathakinb  H.,  his  Wifb, 

V.  Joseph  Bbbby. 

This  is  an  action  of  ejectment  for  the  undivided  third  part 
of  eight  lots  of  land,  in  the  sixteenth  ward  of  the  city  of 
New  York. 

The  pleadings  may  be  referred  to  as  part  of  this  case. 

The  plaintim  claimed  under  the  will  of  Mary  Clarke. 

The  plaintifb  gave  in  evidence  an  exemplified  copy  of  the 
will  of  Mary  Clarke,  proved  in  the  Supreme  Court,  of  which 
a  copy  is  hereto  annexed. 

It  was  then  admitted  by  the  defendant's  counsel,  that  Mary 
Clarke  was  seized  of  the  premises  described  in  the  said  will  as 
^^  all  that  part  of  my  said  farm  at  Greenwich  aforesaid,  caUed 
Chelsea,  lying  to  the  northward  of  the  line  herein  before 
directed  to  be  drawn  from  the  Greenwich  road  to  the  Hudson 
River,  twelve  feet  to  the  northward  of  the  fence  standing 
behind  the  house  now  occupied  by  John  Hall ;  bounded  south- 
erly by  the  said  line,  northerly  by  the  land  of  Cornelius  Ray, 
easterly  by  the  Greenwich  road,  and  westerly  by  the  Hudson, 
including  that  part  of  my  said  farm  now  under  lease  to  Rob- 
ert Lenox."  At  the  time  of  the  making  of  the  will,  and 
thence  until  her  death,  which  took  place  in  July,  1802,  that 
the  said  premises  included  the  eight  lots  claimed  herein ;  that 
the  said  trustees,  Benjamin  Moore  and  Charity,  his  wife,  and 
Elizabeth  Maunsell,  are  all  dead, — Mrs.  Moore  having  died 
since  1880,  the  other  two  previously ;  that  Thomas  B.  Clarke 
was  married  in  1808 ;  that  his  wife  died  in  August,  1815,  and 
himself  on  the  1st  of  May,  1826 ;  that  he  left  three  children 
surviving  him,  Catharine,  Isabella,  and  Bayard ;  that  he  had 
four  other  children,  all  of  whom  died  before  him,  without 
having  had  any  *ehildr6n,  and  unmarried ;  that  Catha-  rut^Qa 
rine  was  born  on  the  5th  of  June,  1807,  and  was  mar-  ^ 
ried  to  Charles  A.  Williamson,  on  the  10th  of  May,  1827 ; 
that  Isabella  was  born  on  the  11th  day  of  June,  1809,  and  was 
married  to  Rupert  J.  Cochran  on  the  4th  day  of  June,  1885 ; 
that  Bayard  was  born  on  the  17th  day  of  March,  1815 ;  all  of 
whom  are  still  living.  It  was  also  admitted  that  the  defen^ 
dant  was  the  actual  occupant  of  the  premises  at  tiie  com- 
mencement  of  this  suit,  on  the  6th  of  March,  1845 ;  and  that 
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one  third  of  the  premises  claimed  was  of  greater  yalue  than 
two  thousand  dollars. 

The  plaintiffs  thereupon  rested. 

The  defendant's  counsel  then  proved  the  acts  of  the  Legis- 
lature, the  deed  of  Clement  C.  Moore,  the  petitions  to  the 
Chancellor,  the  master's  reports,  and  the  orders  of  the  Chan- 
cellor, (excepting  only  the  order  indorsed  on  petition,)  of  which 
copies  are  hereto  annexed. 

The  defendant's  counsel  then  off^ed  in  evidence  the  deed 
from  Thomas  B.  Clarke  to  George  De  Orasse,  of  which  the 
following  is  a  copy : — 

*^  This  indenture,  made  this  2d  day  of  August,  in  the  year 
of  our  Lord  1821,  between  Thomas  B.  Clarke,  of  the  city  of 
New  York,  gentleman,  of  the -first  part,  and  George  De  Grasse 
of  the  second  part.  Whereas  the  said  Thomas  B.  Clarke,  by 
virtue  of  sundry  conveyances,  acts  of  the  Legislature,  and 
orders  of  the  Court  of  Chancery  of  the  state  of  New  York, 
hath  been  empowered  to  sell,  or  mortgage,  or  convey,  in  satis- 
faction of  any  debt  due  from  him  to  any  person  or  persons, 
the  southern  moiety  of  the  estate  at  Greenwich,  devised  by 
Mary  Clarke,  deceased,  for  the  benefit  of  the  said  Thomas  B. 
Clarke  and  his  children,  or  any  part  thereof.  Now,  therefore, 
this  indenture  witnesseth,  that  the  said  Thomas  B.  Clarke,  in 
consideration  of  the  premises,  and  of  two  thousand  dollars, 
lawful  money  of  the  United  States,  to  him  in  hand  paid  by 
the  said  party  of  the  second  part,  at  or  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, hath  granted,  bargained,  sold,  aliened,  enfeoffed, 
conveyed,  and  confirmed,  and  oy  these  presents  doth  grant, 
bargain,  sell,  alien,  enfeoff,  convey,  and  confirm  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  for  ever,  all 
those  lots  of  ground  situate,  lying,  and  being  in  the  Ninth 
ward  of  the  city  of  New  York,  known  and  distinguished  on  a 
certain  map  of  the  property  of  the  said  Thomas  B.  Clarke,"  &c. 

(The  deed  then  described  twenty-nine  lots,  with  a  covenant 
of  general  warranty.) 

James  A.  Hamilton  joined  in  this  deed,  as  a  trustee  for 
Clarke's  life  estate,  of  which  he  had  become  possessed. 

*6071       '^^^^  ^^^^  ^^  objected  to  by  the  plaintiffs'  counsel, 
J  for  two  reasons  :— 

1.  Because  not  approved  by  a  master. 

2.  Because  not  shown  to  have  been  given  upon  a  sale  for 
oash. 

The  objections  were  overruled,  and  the  plaintiffiR'  counsel 
excepted. 

The  deed  was  then  read  in  evidence,  as  was  also  a  deed 
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from  George  De  Grasse  to  Margaret  Van  Surlay.     (It  is  not 
necessary  to  insert  this  deed.) 

The  defendant's  counsel  then  rested. 

The  plaintiflEs'  counsel  then  offered  to  read  the  petitions  to 
the  Legislature,  the  extracts  from  the  journals  of  the  two 
houses,  and  the  order  indoraed  on  petition,  of  which  copies 
are  hereto  annexed.  They  were  objected  to  by  the  defendant's 
counsel,  the  objection  sustained,  and  the  plaintiffs'  counsel 
excepted. 

The  plaintiffs'  counsel  then  proved  the  mortmge  executed 
by  Thomas  B.  Clarke  to  Henry  Simmons,  of  which  the  follow- 
ing is  a  copy.     (It  is  not  necessary  to  insert  this  mortgage.) 

The  plaintiffs'  counsel  then  offered  evidence  to  show  the 
consideration  of  the  deed  from  Clarke  to  De  Grasse.  The 
defendant's  counsel  objected;  the  objection  was  overruled, 
and  the  defendant's  counsel  excepted. 

The  plaintiffs'  counsel  then  called  as  a  witness  James  A. 
Hamilton,  who  testified  that  he  knew  Thomas  B.  Clarke  and 
George  De  Grasse ;  that  in  1821,  and  for  some  years  previous, 
he  was  a  master  in  chancery  in  the  city  of  New  York ;  that 
the  order  of  March  15,  1817,  was  put  into  his  hands  for  exe- 
cution, and  that  Clarke  and  De  Grasse  applied  to  him  to 
approve  the  deed  from  Clarke  to  De  Grasse  above  set 
forth ;  that  on  that  occasion,  which  was  at  or  about  the  time 
the  deed  was  given,  they  explained  to  him  the  consideration 
of  the  deed,  and  that  the  consideration  for  which  it  was 
given  was  some  wild  lands  in  Pennsylvania  or  Virginia,  and 
an  account  for  articles  previously  furnished  to  Clarke  by  De 
Grasse,  out  of  any  oyster-house  which  he  kept,  including 
some  items  of  money  let.  On  thus  ascertaining  its  considera- 
tion, he  refused  to  approve  the  deed. 

On  his  cross^xamination,  he  said  that  he  could  not  state 
the  time  at  which  the  transaction  occunred,  except  by  refer- 
ence to  the  deed ;  he  had  more  than  one  interview  with  Clarke 
and  De  Grasse,  he  was  sought  by  them  more  than  once ;  he 
did  not  consider  the  execution  of  the  life-estate  deed  a  matter 
of  any  interest ;  he  executed  it  as  trustee.  He  did  not  re- 
member at  all  a  person  by  the  name  of  James  Cunningham ; 
and  on  being  *shown  the  signature  of  James  Cunning-  r»eAo 
ham,  as  subscribing  witness  to  the  deed  for  the  life  ^ 
estate,  witness  said  that  his  recollection  of  the  person  was 
not  thereby  revived.  He  received  from  De  Grasse  no  fee.  It 
was  his  impression,  that  the  account  for  articles  furnished  at 
the  oyster-shop  was  exhibited.  He  held  the  life  estate  of 
Clarke  in  the  premises  as  trustee  for  Clarke.  His  impression 
was  that  Clarke  filled  up  liis  own  deed  to  De  Grasse,  and  to 
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obtain  his  sanction  called  upon  witness ;  he  was  not  certain 
that  De  Orasse  was  present  upon  that  occasion.  He  did  not 
recollect  that  De  Grasse  was  present  when  the  deed  for  life 
estate  was  executed,  but  he  recollected  that  both  Clarke  and 
De  Grasse  came  together  to  witness's  office  more  than  once  on 
the  subject,  and  he  was  besought  by  them  frequently  to  ap- 
prove the  deed.  In  answer  to  a  question  by  defendant's 
counsel  what  evidence  he  had  of  the  insufficient  value  of  the 
lands  which  formed  part  of  the  consideration,  the  witness 
stated  that  he  had  evidence  enough  then,  though  he  did  not 
recollect  it  now,  that  the  lands  were  worthless  tax  lands. 
There  might  have  been  some  money  charged  in  De  Grasse's 
account  against  Clarke ;  the  whole  account  was  for  articles 
furnished  previously.  He  did  not  recollect  that  there  were 
any  notes  forming  part  of  the  consideration  of  the  deed  from 
Clarke. 

The  plaintiffs'  counsel  then  proved  that  seven  of  the  lots  in 
suit,  viz.,  numbers  5,  6,  7,  41,  42,  48,  and  45,  were  reconveyed 
to  De  Grasse  on  the  81st  of  October,  1844. 

The  defendant's  counsel  then  proved  that  lot  number  44 
had  been  conveyed  to  Samuel  Judd. 

They  also  proved  the  bond  of  Clarke  to  Simmons,  referred 
to  in  the  aforesaid  mortgage  to  Simmons,  and  called  Henry 
M.  Western,  who,  being  shown  two  indorsements  on  the  said 
bond,  as  follows : — 

"  Received^  New  York,  October  18th,  1821,  from  Mr.  Greorge 
De  Grasse,  one  hundred  dollars  on  account  of  the  within  bond. 
9100.  H.  Simmons." 

"Received  of  George  De  Grasse  two  hundred  and  fifty 
dollars,  being  in  full  mr  principal  and  interest,  and  all  other 
claims  and  demands  on  account  of  the  within  bond,  and  also 
of  the  mortgage  therein  mentioned,  for  which  mortgage  I  have 
this  day  entered  satisfaction  of  record. 

H.  Simmons. 
''New  York,  March  28tA,  1822. 
"  Witness — 

H.  M.  Wbstbbn." 

*fi091  *^^^^  ^^^^  ^®  ^^  ^  subscribing  witness  to  the  last, 
-'  which  he  wrote ;  but  that  he  recollected  nothing  of  the 
transaction  but  from  the  paper. 

The  plaintiffs'  counsel  then  offered  to  prove, — 
(1.)  That  the  acts  of  the  Legislature  were  not  for  the 
benefit  of  the  infants,  but  for  the  benefit  of  Thomas  B.  Clarke 
merely. 
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(S.)  That  the  orders  of  the  Chancellor  had  the  effect  to 
take  the  proceeds  of  their  future  interest  in  the  property,  and 
to  apply  the  same  to  the  father's  debts,  without  giving  them 
any  benefit,  by  support  or  otherwise,  out  of  the  income  of  the 
life  estate  in  other  parts  of  the  property. 

(8.)  That,  under  the  acts  and  orders,  he  actually  aliened 
the  lot  on  Broadway,  and  all  of  the  southern  moiety  of  the 
Greenwich  property,  excepting  two  lots,  and  that  none  of  the 
children  received  any  benefit  from  such  alienation. 

(4.)  That  the  whole  of  this  property  was  mortgaged  or 
conveyed  for  old  debts ;  that  no  proceeds  were  ever  invested, 
or  secured,  or  even  received  from  the  grantees  or  mortgs^ees. 

(5.)  That,  so  far  from  providing  for  the  children,  or  pro- 
tecting the  estate,  he  suffered  a  large  portion  of  the  northern 
moiety  to  be  sold  for  assessments,  and  was  proceeding  to  dis- 
pose of  the  northern  moiety  for  twenty-one  years,  when,  on 
the  81st  of  March,  1826,  a  bill  was  filed  against  him  on  behalf 
of  the  children,  and  an  injunction  issued. 

(6.)  That  the  plaintiff,  Mrs.  Williamson,  was,  from  the 
death  of  her  mother  in  August,  1815,  supported  entirely  by 
one  of  her  aunts ;  and  that  after  about  two  years  from  the 
mother's  death,  the  other  children  were  supported  by  their 
friends,  and  were  entirely  neglected  by  their  mther ;  and  that 
this  was  notorious  in  the  city  of  New  York,  and  would  have 
been  immediately  known  to  any  one  making  inquiry. 

The  defendant's  counsel  objected ;  the  objection  was  sus- 
tained, and  the  plaintiffs'  counsel  excepted. 

A  verdict  was  then  taken  for  the  plaintiffs  for  one  undivided 
third  part  of  the  eight  lots,  subject  to  the  opinion  of  the  court 
upon  the  questions  of  law,  with  power  to  enter  a  verdict  for 
defendant,  if  such  should  be  the  opinion  of  the  court,  and  with 
liberty  to  either  party  to  turn  this  case  into  a  special  verdict 
or  bill  of  exceptions. 

On  the  18th  of  May,  1846,  the  judges  of  the  Circuit  Court 
pronounoed  their  juogment  upon  the  four  following  points, 
viz.: — 

1.  Under  the  will  of  Mary  Clarke,  the  first-born  child  of 
Thomas  B.  Clarke,  at  its  birth,  took  a  vested  estate  in  remain- 
der, which  opened  to  let  in  his  other  children  to  the  like  estate 
as  they  were  successively  born. 

*2.  This  estate  would  have  become  a  fee  simple  r«e;f  a 
absolute  in  the  children  living  on  the  death  of  T.  B.  *• 
Clarke,  the  first  day  of  May,  1826 ;  and  it  is  not  important 
now  to  decide  whether  the  trustees  took  a  fee,  under  the  will, 
in  trust  to  convey  to  the  children  after  his  decease,  or  a  fee 
for  his  life,  as  in  the  latter  case  the  estate  would  vest  in  pos- 
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n  ra  trie  -^fLr-Jr^rc  *i  ^r^e  f^a^   -f  T.  Bu  Claifa.  aad  n 

trtHt  br  rbt  surrrrir^  'rrisr**  c  ice  ^floii  '-^f  T.  R.  Chifa,  or 
the  trsst  wocilii  be  <fxeeix^e«i  bi  1S3»\  br  Pxce  of  Ae  Berwed 

8-  Tlie  several  'fer§  '^f  tee  r-LirttiS  t#>  give  parol  eTideiiee 
to  the  TnrT  tr.»x.?hin^  the  o&S»i!t*  an-i  reratiprm  ^f  tlie  icts  of 
the  Legi:§lAtcre.  rcferpcd  to  in  rie  ease,  ^^r  the  eSect  of  the 
orders  of  the  ChanceZ'-r  therein  seated  api?Q  the  interestB  of 
the  ehr.dren  of  T.  B.  Carke,  ■^r  the  fLTare  of  T.  B.  Ciarb  to 
ar  r^T  or  aeeore  the  p^-^^^^i^  'f  *^^  derised  estate,  when  di»- 
[-«ed  of  br  faxnu  to  and  f  :r  the  bene^t  of  his  efaildren,  or  the 
OR^ideration  on  which  the  devbed  estate  was  disposed  of  bj 
T.  B.  Clarke,  or  his  neglect  to  i:r«:-tect  the  estate  from  saerifice 
for  as8e9STnent&.  &e^  or  to  proride  f*~^r  and  sar>i>ort  his  ehfldrea, 
were  prnperfj  oTermled  br  the  c»>arC  with  the  exception  of 
snch  particnlan  ineladed  in  th  >se  offers  as  mar  be  enibraeed 
in  the  f>^>intB  hereafter  stated^  npon  whidi  the  jodges  are 
divided  in  opinion. 

4.  The  acts  of  the  Legislature  of  the  state  of  New  York, 
of  Aprfl  1, 1814,  March  24, 1815.  and  March  89, 1816,  referred 
to  in  the  case,  are  constitotional  and  valid. 

Bat  the  judges  are  divided  in  opinion  npon  the  following 
pointspresented  bv  the  case : — 

1.  Whether  the  acts  of  the  Legislature,  stated  in  the  case, 
devested  the  estate  of  the  trustees  onder  the  will  of  Marv 
Clarke,  and  vested  the  whole  estate  in  fee  in  Thomas  B. 
Clarke. 

2.  Whether  the  authority  given  by  the  said  acts  to  the 
trustee  to  sell  was  a  special  power,  to  be  strictly  pursued,  or 
whether  he  was  vested  with  the  absolute  power  of  alienation, 
subject  only  to  re-examination  and  account  in  equity. 

8.  Whether  the  orders  set  forth  in  the  case,  made  by  the 
Chancellor,  were  authorized  by  and  in  conformity  to  the  said 
acts  of  the  Le^slature,  and  are  to  be  regarded  as  the  acts  of 
the  Court  of  Cnanceiy,  empowered  to  proceed  as  such  in  that 
behalf,  or  the  doings  of  an  officer  acting  under  a  special 
authority. 

4.  Whether  the  Chancellor  had  competent  authority,  under 

*5111  ^^^  Acts,  to  order  or  allow  such  sale  or  conveyance  of 

-'  the  estate  *by  the  trustee,  as  is  stated  in  the  case,  or 

any  other  consideration  thafi  for  cash,  paid  on  said  conveyance. 

6.  Whether  the  deed  executed  by  Thomas  B.  Clarke  to 
Georffe  de  Orasse,  for  the  premises  in  question,  being  upon  a 
consideration  other  than  for  cash  paid  on  the  purchase,  is  valid 
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6.  Whether  the  said  deed  is  valid,  it  having  no  certificate 
indorsed  thereon  that  it  was  approved  by  a  master  in  chancery. 

7.  Whether  Thomiis  B.  Clarke,  having  previously  mort- 
gaged the  premises  in  fee  to  Henry  Simmons,  had  competent 
authority  to  sell  and  convey  the  same  to  De  Grasse. 

8.  Whether  the  subsequent  conveyance  of  the  premises  as 
set  forth  in  the  case,  made  by  George  De  Grasse,  rendered  the 
title  of  such  grantee,  or  his  assigns,  valid  against  the  plaintiffi}. 

It  is  thereupon,  on  motion  oi  the  plaintiffs,  by  their  coun- 
sel, ordered  that  a  certificate  of  division  of  opinion,  upon  the 
foregoing  points,  which  are  here  stated  during  this  same  term, 
under  the  direction  of  the  said  judges,  be  duly  certified,  under 
the  seal  of  this  court,  to  the  Supreme  Court  of  the  United 
States,  to  be.  finally  decided. 

Upon  this  certificate,  the  case  came  up  to  this  court.  It 
was  argued,  in  conjunction  with  the  next  two  cases  which  will 
be  reported  in  this  volume,  by  Mr.  Field  and  Mr.  Webster^  for 
the  plaintiffs,  and  Mr.  Jay  and  Mr.  Wood^  for  the  defendants. 
Mr.  Flanagan  also  filed  a  brief  for  the  defendants. 

Each  one  of  the  counsel  pursued  his  own  train  of  argument, 
and  filed  a  separate  brief.  The  statement  of  these  points  will 
make  the  report  of  this  case  unusually  long,  but  the  impor- 
tance of  the  principles  discussed  makes  it  necessary  to  place 
before  the  reader  the  view  which  each  counsel  took  in  the 
case.  They  will  be  stated  in  the  following  order : — Mr.  Field 
for  the  plaintifiEs,  Mr.  Jay  and  Mr.  Wood,  for  the  defendant, 
and  Mr.  Webster  for  the  plaintifiEs,  in  reply  and  conclusion. 

Mr.  Field.    The  plaintiffs  maintain, — 

1.  That  the  acts  of  the  Legislature  stated  in  the  case, 
whether  they  devested  the  estate  of  the  trustees  under  the 
will  of  Mary  Clarke  or  not,  did  not  vest  the  whole  estate  in 
fee  in  Thomas  B.  Clarke. 

2.  That  the  authority  given  by  the  said  acts  to  the  trustee 
to  sell,  was  a  special  power,  to  be  strictly  pursued. 

8.  That  the  orders  set  forth  in  the  case  were  not  authorized 
by,  and  in  conformity  to,  the  said  acts  of  the  Legislature,  and 
are  to  be  regarded,  not  as  the  acts  of  the  Court  of  Chancery, 
empowered  to  proceed  as  such  in  that  behalf,  but  as  the  doings 
of  an  officer  acting  under  a  special  authority. 

*4.  That  the  Chancellor  had  no  competent  authority,  r«e-|o 
under  the  acts,  to  order  or  allow  such  sale  or  convey-  ^ 
ance  of  the  estate  by  the  trustee,  as  is  stated  in  the  case, 
on  any  other  consideration  than  for  cash  paid  on  such  oon- 
▼eyanoe. 

6.  That  the  deed  executed  by  Thomas  B.  Clarke  to  George 
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Ftrm 
enrcttkUi  l£&  <stj(te  ci  Mr.  ClazJEie  izsi 
d>l  n^A  g^«  fcd.-a  tbfr  legal 

Uke  ^il  iin..";h  p^nretSr  to  be 
iOMseated  waui  exLsouted. 

I.  Whether  ereo  the  tmsteei  app:yinted  br  tfae  wiD  took  a 
h  w»X  eenaisk.  In  CZcnb  t.  Fa  ^MAf,  15  Wend.  (N. 
Y.^f  442,  it  was  er^nceded  that  **  the  legal  interest  in  the  prop- 
ertr  nrider  the  will  was  in  the  eatwis  qme  tnuLT 

It  is  a  general  rule  in  the  eonatmetion  of  deTiaBa^  thai  tma- 
t«ea  take  no  greater  estate  than  is  neoeamj  to  soi^iort  the 
tmstSf  whaterer  words  of  inheritanoe  may  haTe  been  naed. 
/kanUy  r. /!UanUy^  16  Yes^  491 ;  Doe  t.  i8iHMM%  5  East,  162 ; 
l^oe  r.  NiehoU^  1  Bam.  &  C^  336;  Doe  ▼.  JTeedo^  2  Hees.  & 
W^  129;  Wttrter  r.  BmUhkuam^  8  DowL  &  Ry^  58;  Hill  on 
Trasteea,  240. 

\h  But  if  the  testamentary  tmstees  took  a  fioe,  their  estate, 
when  devested^  did  not  pass  to  Mr.  Clarke  alone.  It  passed 
ti)  him  and  his  children ;  to  him  for  life,  and  to  his  children 
in  fee.    The  reasons  are, — 

\,  There  is  no  laneuage  in  any  of  die  aets  expressly  giving 
the  fee  to  him.  On  the  contraiy,  the  expressions  seem  care- 
fully chosen  to  avoid  that  conclusion.  Eie  is  ^authorized  and 
smiK)wered  to  execute  and  perform  every  act,  matter,  and 
*/il81  ^'''''?9  ^"  '''^^  manner,  and  with  like  e£Fect,  that  trustees 
^  dulv  appointed  *under  the  said  act  might  have  done." 
(8eo.  Si  of  Hticond  act.)  This  is  laneuage  appropriate  to  a 
power,  not  to  a  conveyance.  It  douies  him,  not  with  the 
estates  but  with  a  |M>wer  in  trust.  The  word  ^^  trustee,"  used 
In  roioronco  to  him,  has  not  of  itself  force  enough  to  give  him 
tho  foo  Me  was,  both  in  popular  and  in  legal  phrase,  trustee 
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of  a  power.  He  was  to  have  the  proceeds  invested  in  his 
name  as  trustee.  (Sec.  8  of  second  act.)  The  expression  is 
not  so  strong  as  that  in  the  preamble  of  the  second  act, — 
^^  whereby  the  said  real  estate  became  exclusiyelj  vested  in 
the  said  Thomas  B.  Clarke  and  his  children.'* 

The  fee  not  being  expressly  given  to  Mr.  Clarke,  if  he  took 
it  at  all,  he  took  it  by  implication.  But  a  fee  by  implication  is 
never  allowed,  except  where  it  is  necessary  to  the  purposes  of 
the  trust ;  and  here  it  was  not  necessary,  n)r  eveiything  which 
he  was  to  do  could  be^done  under  the  power  as  well,  and  far 
more  safely  to  the  rights  of  the  children. 

2.  To  give  Mr.  Clarke  the  fee  for  the  execution  of  the  trust, 
would  involve  this  absurdity,  that  it  would  suppose  a  convey- 
ance by  him  after  his  death.  The  testamentary  trustees,  if 
they  took  the  legal  estate,  were  to  convey  to  the  children  at 
Mr.  Clarke's  death.  That  is  a  sufficient  reason  why  he  was 
not,  and  could  not  be,  put  in  the  place  of  those  trustees. 

8.  If  the  fee  was  given  to  Mr.  Clarke,  at  the  passing  of  the 
second  act,  it  must  either  have  been  then  taken  out  of  the 
children  to  be  vested  in  him,  or  it  must  have  been  in  abeyance 
since  the  passing  of  the  first  act.  That  discharged  the  trustees 
under  the  will.  (Sec.  1  of  first  act.)  If,  then,  the  children 
were  not  vested  with  the  fee,  it  remained  in  abeyance.  But 
abeyances  are  not  favored,  nor  are  they  allowed  by  construction 
or  implication.  Com.  Dig.,  Abet/ance,  A.  8 ;  Oadin  v.  JackBony 
8  Johns.  (N.  Y.),  549. 

If,  however,  as  we  contend,  the  fee  was  then  in  the  children, 
there  was  no  reason  for  taking  it  out,  and  vesting  it  in  the 
father.  To  do  so  would,  besides,  have  been  open  to  grave 
constitutional  objection.  It  would  have  exposed  the  estate  of 
the  children  to  a  peril,  for  which  there  was  no  necessity,  real 
or  supposed. 

III.  If  Mr.  Clarke  was  not  vested  with  the  legal  estate  in 
remainder,  he  was  clothed  with  a  statutoiy  power, — a  common 
law  authority,  as  defined  by  Mr.  Sugdeu.  "  A  power  given  by 
a  will,  or  by  an  act  of  Parliament,  as  in  the  instance  of  the 
land-tax  redemption  acts,  to  sell  an  estate,  is  a  common  law 
authority."     1  Sugd.  on  Powers,  1. 

A  power  is  to  be  strictly  pursued.  Doe  ▼.  Ltidy  rmfitA 
Cavatty  5  ♦T.  R.,  667 ;  Doe  v.  Calvert,  2  East,  876 ;  L  *>" 
Ohohneley  v.  Paxton,  8  Bing.,  207 ;  Cockerel  v.  CholmeUy,  10 
Bam.  &  C,  564 ;  3  Russ.,  565 ;  1  Russ.  &  M.,  418 ;  1  CI.  & 
F.,  60 ;  2  Sugd.  Pow.,  96,  197, 198,  880,  881,  418. 

And  a  statutory  power  iu  particular.  Rex  v.  Croke,  Cowp., 
26 ;  CoUett  v.  Hooper,  18  Ves.,  255 ;  Riehter  v.  Hughes,  2  Bam. 
&  C,  499;  Proprietors  of  iStour bridge   Canal  v.    Wheeley^  2 

527 


U4  SUPREME    COURT. 


Williamson  et  al.  v.  Berry. 


Barn.  &  Ad.,  792 ;  Lessee  of  Carlisle  v.  Longwarth^  5  Ohio, 
870 ;  Smith  v.  Hileman^  1  Scam.  (Ill.)»  824 ;  Sharp  v.  Spier^ 
4  Hill  (N.  Y.),  76 ;  Williams  v.  Peyton's  Lessee,  4  Wheat.,  77 ; 
Thatcher  v.  PoweU,  6  Id.,  119. 

The  leases  under  ecclesiastical  statutes  in  England  are 
instances.     Bac.  Abr.,  Leases,  E.  2 ;  Cro.  Eliz.,  207,  690. 

Wherefore,  not  having  pui*8ued  his  authority,  Mr.  Clarke 
conveyed  nothing  by  his  deed. 

IV.  A  statutory  power  once  fully  executed  is  exhausted. 
"  An  authority  once  well  executed  cannot  be  executed  de  novoJ*^ 
8  Vin.  Abr.,  p.  429,  §  42 ;  Polk  v.  Lord  Clinton,  12  Ves.,  48 ; 
BarTiet  v.  Wilson,  2  Younge  &  Coll.,  407 ;  1  Sugd.  Pow.,  359. 

Therefore  Mr.  Clarke,  having  once  fully  executed  his  au- 
thority by  a  mortgage  to  Simmons,  could  not  execute  it  ag^in 
by  a  conveyance  to  De  Grasse. 

Second  Point. — ^If,  however,  Mr.  Clarke  were  to  be  deemed 
vested  with  the  leg^l  estate  in  remainder,  he  was  disabled  from 
alienation,  without  the  consent  of  the  Chancellor.  (Sec.  3  of 
second  act.) 

If  he  took  the  fee,  he  took  it  qualified,  and  with  a  restricted 
power  of  disposition.  The  general  rule  of  law,  that  he  who 
has  the  legal  estate  can  convey  the  legal  estate,  was  modified 
in  his  case.  It  might  have  been  so  modified  by  deed  at  com- 
mon law.  M' Williams  v.  Nisly,  2  Serg.  &  R.  (Pa.),  513; 
Burton  on  Real  Property,  11,  note ;  Doe  v.  Pearson,  6  East, 
178;  Perrin  v.  Lyon,  9  Id.,  170.  The  private  acts  of  the 
Legislature,  whence  he  derived  his  right,  were  laws  repealing 
to  that  extent  the  general  law.  JtPLaren  v.  Pennington,  1 
Paige  (N.  Y.),  102;  Hibblewhite  v.  M'Morine,  6  Mee8.*&  W., 
200 ;  Myatt  v.  St.  Helens  Co.,  1  G.  &  D.,  668 ;  Earl  of  Lincoln 
V.  Arcedeekne,  1  CoUyer,  98, 

There  is  now  a  general  law  in  New  York,  that  a  conveyance 
by  a  trustee,  in  contravention  of  the  trust,  is  void.  1  Rev.  St., 
780,  §  65.  This  is  but  an  extension  to  all  cases  of  the  princi- 
ple established  for  this  case  by  these  private  acts. 

Instances  of  restricted  powers  of  alienation,  imposed  upon 
the  fee,  are  not  uncommon.  The  case  of  Indian  lands  is  a 
familiar  instance.  See  also  Prinze's  case,  8  Co.,  1. 
*5151  *The  consent  of  the  Chancellor  was  interposed  as  a 
-■  check  upon  Mr.  Clarke.  The  first  act  cUd  not  pre- 
scribe it  for  the  trustees  to  be  appointed  by  the  Chancellor ; 
but  when,  by  the  second  statute,  the  tenant  for  life  was  author- 
ized to  act,  the  consent  of  the  Chancellor  was  required,  for 
theprotection  of  the  infant  children. 

Third  Point. — Mr.  Clarke  was  also  disabled  from  alienation, 
except  for  a  money  consideration. 
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The  acts  give  no  authority  to  do  more  than  to  sell  or  to 
mortgage.     The  purpose  was  to  raise  funds  for  investment. 

The  firat  act  provides,  that  the  trustees  shall  invest  the 
*^  proceeds  in  any  public  stock  of  the  United  States,  or  of  this 
state,  or  bank  stocK,  or  shall  put  the  same  out  at  interest  on 
real  security.'*     (Sec.  8  of  first  act.) 

Section  fourth  of  the  same  act  provides,  that  the  **  principal 
sum  of  money  arising  from  the  said  sales  "  shall  be  held,  &c. 

Section  third  of  the  second  act  provides,  that  the  Chancel- 
lor shall  **  direct  the  manner  in  which  the  proceeds  of  such 
sale,  or  so  much  thereof  as  he  shall  think  proper,  shall  be 
vested  in  the  said  Thomas  B.  Clarke  as  trustee." 

The  third  act  is  still  more  explicit.  It  authorizes  Mr. 
Clarke,  under  the  order  before  granted,  or  any  subsequent 
one,  **  either  to  mortgage  or  to  sell  the  premises,  which  the 
Chancellor  has  permitted,  or  hereafter  may  permit  him  to  sell, 
as  trustee,  under  the  will  of  Mary  Clarke,  and  to  apply  the 
money,  so  raised  by  mortgage  or  sale,  to  the  purposes 
required,"  &c. 

If  ^*to  sell  and  dispose  of"  included  every  kind  of  aliena- 
tion, it  included  a  mortgage,  and  the  third  act  was  unnecessary. 

On  a  similar  expression  in  a  will,  the  Supreme  Court  and 
Court  of  Errors  of  New  York  held,  that  a  sale  must  be  for 
cash,  or  something  which  could  be  invested.  WcUdran  v. 
McOamb,  1  Hill  (N.  Y.),  Ill,  and  Bloonier  v.  Waidron,  8  Id., 
861,  and  though  the  Court  of  Errors  reversed  the  first  judg- 
ment, they  did  not  impugn  the  principle.     7  Id.,  885. 

So,  also,  in  the  case  of  Darling  v.  Rogers^  22  Wend.  (N.  Y.), 
486,  it  was  held  by  the  Court  of  Errors,  that  the  words  ^*  to 
sell "  did  not  include  the  power  to  mortgage. 

Answer, — ^but  it  is  not  so  in  cases  where  for  payment  of 
debts ;  then  may  mortgage.  5  Johns.  (N.  Y.),  48.  No  sale 
in  fact,  yet  legal  title  passed. 

Fourth  Paint. — The  Chancellor's  order  of  March,  1817,  did 
not  authorize  any  conveyance,  and  least  of  all  a  conveyance 
for  Buoh  a  consideration  as  this,  unless  it  were  appro vea  by  a 
master. 

The  language  is,  ^^  Provided,  nevertheless,  that  every  r«e;«  a 
sale  and  ^mortgage  and  conveyance  in  satisfaction,  that  ^ 
may  be  made  by  the  said  Thomas  B.  Clarke,  in  virtue  hereof 
shall  be  approved  by  one  of  the  masters  of  this  court,  and 
that  a  certificate  of  such  approval  be  indorsed  upon  every 
deed  or  mortgage  that  may  be  made  in  the  premises." 

The  defendant  claims,  that  this  qualification  applies  only  to 
the  conveyance  in  satisiaction ;  the  plaintiffs,  that  it  applies 
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Ujf;  pn;^:i3ieft.       Il  l  •&§  Ij  i  si9&:s  ft  l&ir  iik 
gtroe  tid*  to  saiWLr..  ii.t  -ertrr  deiei  c-r  =»: 
ttiftd.^  ia  tie  pTenisefe.^  b -»  ft 
ft  ef>tiT«Tftiic«  Ll  fifttisfi-iii'ii 

IIL  Tiie  mlii^  of  tbe  sifti^  &.  :irt  oi^  tliu  point  was  mftde 
with  greftt  hesitatijii.  Juige  Br:iis:a  gftTe  no  reasons  for 
but  opjiiK/o.  It  d^esB  n  t  ftj  pear  lo  bftTe  been  dkiraMRed  ftt  tbe 
ftr^uient  in  tbe  Supreme  Cvort.  In  tbe  Cooit  of  Erron,  tbe 
Ciiftfjcejior  said,  ^Upon  this  poinu  I  ooncar,  tfaoogfa  witb 
uiucb  \iemtiiUou  ;^  in  tbe  cooclosioa.  tbftt  the  restricstion  was 
only  intended  to  applj  to  sales  ftnd  CiL»nYevanees  in  satisfftc- 
ta/itt  of  debU.  (20  Wend.  (N.  Y.),  379.)  He  overlooked 
altogether  tlie  word  ^  mortgage,*^  twice  need  in  the  same 
*6171  ^^^^^^^^'  ^^'  Verplanck,  w}i»  deliYeied  the  only 
^  other  opinion,  was  clear  that  the  restriction  ^applied 
Uf  Nales  and  mortgages,  as  well  as  conveyances  in  satisfaction. 
CM  Wend,  (N.  Y.),  886,  387.)  What  were  tbe  opinions  of 
itie  remaining  members  of  tbe  court  does  not  appear. 

But  tlie  opinions  of  tbe  courts  of  New  York  do  not  bind  tbe 
eoitrts  of  the  United  States,  in  tbe  construction  of  a  writing 
Hke  this*    In  tbe  case  of  a  will,  this  coort  rejected  the  eon- 
CM  ^^ 
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stiniction  given  by  the  courts  of  Mississippi.    Lane  y.  Viek^  8 

How.,  464. 

f  In  the  present  case,  however,  the  conveyance  was  not  for 

^  cash,  but  chiefly  in  payment  and  satisfaction  of  a  debt,  and 

therefore,  within  the  decision  of  the  Supreme  Court  and  Court 

of  Errors  of  New  York,  it  should  have  been  approved  by  a 

I  master. 

Not  having  been  so  approved,  it  was  void. 
Fifth  Point, — So  far  as  the  order  sanctioned  a  conveyance 
r  for  any  other  than  a  money  consideration,  it  was  unauthorized 

r  by  the  acts,  and  therefore  beyond  the  Chancellor's  jurisdiction." 

Consequently  it  gave  no  force  to  the  title. 
I  In  acting  under  these  private  statutes,  the  Chancellor  exer- 

cised a  special  and  limited  jurisdiction,  and  where  he  exceeded 
I  his  jurisdiction  his  acts  were  void.     The  proceeding  was  not 

I  by  suit  between  party  and  party,  where  an  appeal  could  be 

had  from  an  erroneous  determination. 
^  Cases  of  this  kind  are  numerous  in  the  books.     In  New 

York,   the   cases   upon    assessments   are    familiar    instances, 
p  Striker  v.  Kelly ^  7  Hill  (N.  Y.),  9 ;  Matter  of  Beekman  Street, 

,  20  Johns.  (N.  Y.),  271 ;  Matter  of  Third  Street,  6  Cow.  (N. 

Y.),  671. 

So  in  cases  of  partition.  Deming  v.  Oormn^  11  Wend.  (N. 
Y.),  647. 

So  in  cases  of  bankruptcy,  jurisdiction  to  grant  the  dis- 
charge must  be  specially  shown.  Sackett  v.  Andross,  5  Hill 
(N.  Y.),  880 ;  Stephens  v.  Ely,  6  Hill  (N.  Y.),  607. 

Other  cases  in  the  state  courts : — Yates  v.  Lansing,  9  Johns. 
(N.  Y.),  481 ;  Borden  v.  Fitch,  15  Johns.  (N.  Y.),  141 ;  Bloom 
V.  Burdick,  1  Hill  (N.  Y.),  139 ;  Rogers  v.  Bill,  6  Id.,  415 ; 
Wickes  V.  Cavlk,  5  Har.  &  J.  (Md.),  42 ;  Pringle  v.  Carter,  1 
Hill  (S.  C),  68.     See  also  Fisher  v.  Hamden,  1  Paiue,  55. 

In  the  English  courts : — Shelford  on  Lunatics,  875 ;  Matter 
of  Janaway,  7  Price,  690. 

"  If  a  conveyance  were  made  by  an  infant,  even  under  the 
order  of  the  court,  it  would  not  be  valid,  if  he  were  not  within 
the  act  of  Parliament.  These  things,  I  am  sorry  to  observe, 
pass  too  often  sub  silentio"  By  the  Lord  Chief  Justice  Baron, 
in  The  King  v.  Inhabitants  of  Washbrook,  4  Barn.  &  C,  782. 

There  are  many  cases  in  this  court,  which  go  to  the  same 
point.  Q-rMth  v.  Frazier,  8  Cranch,  9;  Thatcher  v.  rmr^o 
Powell,  6  •Wheat.,  119 ;  Flliot  v.  Peirsol,  1  Pet.,  840 ;  L  ^^^ 
Bank  of  Hamilton  v.  Dudley's  Lessee,  2  Id.,  528 ;  Wikox  v. 
Jackson,  18  Id.,  498;  Shriver's  Lessee  v.  Lynv^  2  How.,  48; 
Lessee  of  Rickey  v.  Stewart,  8  Id.,  750. 

Vii  this  case  the  ^^  subject-matter  "  over  which  the  ChauooL* 
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lor  had  jurisdiction  by  these  private  statutes  was  not  the  resl 
estate,  for  then  he  might  have  anthorized  its  alienation  by 
another  person  than  Mr.  Clarke ;  nor  was  it  every  alienation 
by  him,  lor  then  a  mortgage  or  an  exchange  might  have  been 
authorized  under  the  first  act ;  but  it  was  to  determine  whether 
or  not  the  circumstances  were  such  as  to  justify  his  assent  to 
a  sale  or  mortgage  for  cash,  and  upon  a  sale  or  mortgage  to 
superintend  the  application  of  the  proceeds.  When  he  went 
beyond  this,  his  act  was  coram  nanjudice^  and  void. 

There  are  two  fatal  errors  in  the  ChauceUor's  order  of  ilie 
17th  of  March : — 

1.  He  could  not  delegate  his  power  to  a  master  at  alL  The 
authority  was  personal,  and  to  be  exercised  by  himself.  It 
was  not  the  discretion  of  a  master,  but  the  discretion  of  the 
Chancellor,  that  was  trusted. 

2.  He  could  not  authorize  a  conveyance  in  satisfEiction  of 
Mr.  Clarke's  debts.  The  statutes  gave  him  no  such  authority ; 
and  if  they  had,  they  would  have  been  void,  for  the  Legisla- 
ture had  not  power  to  appropriate  one  person's  property  to 
the  debts  of  another. 

And  even  if  it  were  held,  that  the  Chancellor  could  dele- 
gate the  power  of  consenting,  and  the  order  were  construed  to 
allow  a  sale  with  the  consent  of  a  master,  there  would  be  a 
further  and  insurmountable  objection  to  it ;  that  the  consent 
of  the  Chancellor,  either  directly  or  through  a  master,  could 
not  be  dispensed  with,  according  to  the  letter  or  spirit  of  the 
statutes. 

The  Chancellor  conferred  upon  Mr.  Clarke  no  portion  of  his 
authority ;  that  came  directly  from  the  statutes.  The  Chan- 
cellor could  neither  give  it,  nor  enlarge  it.  The  lands,  if  they 
passed  at  all,  passed  by  force  of  the  statutes.  The  Chancel- 
lor had  no  power,  except  to  dissent  from  the  sale ;  to  inter- 
pose his  veto.  He  could  not  even  compel  Mr.  Clarke  to  act; 
he  could  only  say  when  he  should  not  act,  and  if  he  acted, 
what  should  be  done  with  the  proceeds  of  the  estate. 

Sixth  Point. — The  subsequent  conveyance  of  a  part  of  the 
property  to  a  purchaser,  for  value,  and  without  notice  of  the 
defect  in  the  title,  did  not  make  the  title  valid,  as  against  the 
plaintiffs. 

This  is  so  upon  general  principles.  If  the  conveyance  by 
*^^Q1  Mr.  Clarke  did  not  divest  the  plaintiffs'  title,  the  subee- 
J  quent  ^transfer  did  not.  There  is  no  principle  of  law 
which  would  make  De  Grasse  give  a  better  title  than  he  had. 

In  most  of  the  cases,  upon  defective  execution  of  authority i 
the  property  was  in  the  hands  of  innocent  holders.     WiUin 

6S2 


JANUARY  TKUM,   1850.  M 

Williamson  et  al.  v.  Berry. 

t.  aewatt,  1  BL,  617 ;  Bloom  v.  Burdick;i  Hill  (N.  T.),  180; 
Rogers  v.  Dill,  6  Id.,  416. 

There  is  no  room  here  for  an  estoppel.  The  children  were 
neither  parties  nor  privies  to  the  conveyance  to  De  Orasse. 
They  take  as  devisees  under  the  will.  See  Roe  v.  York^  6 
East,  86 ;  Roxburghe  Feu  ease,  2  Dow.,  189. 

Mr,  John  Jay,  for  defendant. 

Defendante  Points   on   the   Eight    Questions    stated   in    ike 

Oertificate. 

I.  The  acts  of  the  Legislature  stated  in  the  case  divested 
the  estate  of  the  trustees  under  the  will  of  Mary  Clarke,  and 
vested  the  whole  estate  in  fee  in  Thomas  B.  Clarke,  as  trustee 
in  their  place  and  stead. 

1.  To  determine  the  meaning  and  scope  of  these  acts,  we 
must  discover  what  were  then  understood  to  be  the  interests 
and  rights  of  the  parties  to  be  affected  by  them ;  and  for  this 
purpose  we  must  refer  to  the  judicial  decisions  which  governed 
the  courts  and  the  Legislature  at  the  time  of  their  enactment, 
even  though  these  decisions  have  been  departed  from  by  later 
judges ;  for  it  would  be  contrary  to  the  first  principles  of  law 
and  justice  to  give  to  long  subsequent  adjudications  a  retro- 
active operation  in  the  interpretation  of  ancient  statutes;  and 
such  a  course  would  lead  to  the  worst  evils  of  ex  post  facto 
legislation  in  regard  to  vested  and  sacred  rights.  2  Inst.,  292 ; 
1  Kent.  Com.,  461 ;  Doe  v.  Allen,  8  T.  R.,  604,  per  Ld.  Kenyon. 

2.  The  trustees  under  the  will  took  the  legal  estate  in  fee 
in  the  premises  in  question.  This  is  clear  from  the  language 
of  the  devise,  and  from  the  powers  given  to  them  to  lease  the 
premises  during  Clarke's  life,  and  to  convey  to  the  parties 
who  should  become  entitled  to  the  same  on  his  decease. 

8.  The  children,  as  they  came  in  esse,  were  then  supposed 
to  take,  under  the  will  of  Mary  Clarke  (according  to  the  uni- 
form ruling  of  all  the  courts,  both  in  England  and  America, 
at  that  time,  and  for  a  long  time  previously),  not  a  vested 
remainder  in  fee,  liable  to  open  and  let  in  after-born  children, 
and  subject  to  be  defeated  by  their  death  during  Clarke's  life, 
but  simply  a  contingent  remainder  dependent  upon  their  sur- 
viving their  father,  and  that  remainder  (excepting  so  r^eon 
Cftr  as  *their  interest  in  the  premises  was  enlarged  by  j- 
the  acts  of  the  Legislature  passed  with  Clarke  s  assent)  was 
then  regarded  as  amounting,  during  their  father*s  life,  to  a 
mere  presumptive  title,  a  naked  possibility,  uncoupled  with 
any  immediate  beneficial  interest.  Denn  d.  Radeliffe  v.  Bag* 
shawj  6  T.  R.,  612,  in  the  King's  Bench,  per  Lord  Kenyon, 
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and  sH  the  jodges.  In  the  year  1796.  2W  v.  ^f  ^— »>»,  I 
Boh.  &  P.,  2S9,  per  Lord  Etdon,  C.  J^  and  BmmA,  Rroakm, 
and  Chambre.  JJ.,  in  1800.     Rm  v.  Bripfft,  16   Bast.  4061.  per 

Ld.  Ch.  J.  EUenbomagh,  in  1802:— »  That  no  case   bad  ben 
Hhown  where  an  estate  depending  on  such  a  coatineoiej  bad 
ev«r  be«n  held  Tested."     Jhe  t.  Provott,  4  Johns.  (S^-  Y.),  61, 
in  1809,  per  Justice  Van  Mess ;  Kent,  C.  J.,  and    Tbompaoa 
and  Tates,  JJ.,  concaning.     See  Uiis  case  oonunented   npoa 
and  BOfltained  in  HaicUy  y.  Jamea,  16  Wend.  (N.  Y.),  842  rf 
Mq.     Xhmaoodie  y.  Besd,  8  Setg.  &  R.  (Pa.),  4S5,    in   1S17. 
]>er  Tilghman,  C.  J^  and  Gibson,  J.     See  remarks  of  S»vaae. 
a.  J.,  in  CatUr  v.  LoriUard,  14  Wend.  (N.  Y.).  811,   on   Sm 
(piention  of  remainders  dependent  on  sarriTor^p,   showing 
tlie  conflicting  definitions  of  the  Btatat«  and  common  I*ir,  ana 
tlitm  accounting  for  the  discrepanoj'  between  the  formflr  snd 
the  later  decisions.     See  note,  4  Kent  Com.,  261,  on  the  ease 
of  Jacktim  V.  Waldron,  18  Wend.  (N.  Y.),  178,  aflirmiUig'  the 
judgment  of  the  Supreme  Court  in  PetUtrau  v.  Jaelaam,  11 
Id..  121.  per  Nelson,  J.     2  BI.  Com.,  170;  Feame  od    Cont. 
R.di.;  Preat.  on  Abs.,  21;  Crnise,  title  16,  RenuoMder,  ch-  1, 
&^   10  to  27;    Jiokling's  Analog7  of  Legal   and   Equitable 
KhtiitfiB;  Dixon   et  vx.   v.   Pickett,   10   Pick.   (Mass.),    517, 
Blanchard  v.  Brookt,  12  Id.,  47,  per  Shaw,  C.  J.  (pp.  63  and 
64);  DavU  V.  Norton,  P.  Wms..  892;  Ihiffieid  v.  Ih^ald^  3 
Biigh.  N.  S.,  260,  829,  855,  per  Best.  C.  J.,  on  character  of  a 
ci^intingent  estate;  Jaekton  v.    Waldron,  18  Wend.  (N.    T".), 
214  et  teq.,  per  Tracey,  Senator. 

4.  Thoniaa  B.  Clarke,  under  the  will,  took  an  eqoitable  life 
estate,  and  after  the  transfer  to  him,  b;  the  act  of  the  Le^s- 
lature,  of  the  contingent  estate  of  Clement  C.  Moore,  tbe 
whole  estate  in  remainder  was  alternate  between  Clarke  and 
his  children,  dependent  upon  the  like  oontingency  of  bot- 
vivorship. 

6.  In  whatever  light  the  estate  of  the  children  be  regarded, 
the  interest  of  ClarKe  in  the  premises  in  question  was  lai|^r 
than  theirs ;  for  the  life  estate  was  absolutely  his,  and  the 
remainder  was  limited  on  the  same  condition  to  each, — to  wit, 
survivorship ;  and  as  the  case  shows  that  one  moiety  of  tbe 
devised  premises  was  carefully  reserved  by  the  acta  of  the 
J^egislature  and  the  orders  of  the  Court  of  Chancenr,  for  the 
_..,.  I  benefit  of  the  ohiLdren,  it  is  clear  that,  in  addition  to 
*''"  '  I  Ik-  Ifenefit  they  'derived  from  the  other  moiety,  which 
w'liH  piuMy  disposed  of,  they  have  received  a  larger  share  of 
tlid  L'shtiK  than  they  would  have  been  entitled  to,  had  an 
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them  and  their  father  when  the  acts  and  orders  were  passed 
and  made. 

6.  The  acts  having  been  adjudged  constitutional  and  valid, 
the  only  question  here  is  as  to  their  meaning ;  and  since  thej 
were  remedial  statutes,  they  are  to  receive  an  equitable  inter- 
pretation, by  which  the  letter  of  the  act  is  sometimes  enlarged 
and  sometimes  restrained,  so  as  more  effectually  to  meet  the 
beneficial  end  in  view,  and  to  prevent  a  failure  of  the  remedy. 
The  intention  of  the  Legislature  is  to  be  deduced  from  a  view 
of  the  whole,  and  the  real  intention  is  to  prevail  even  over 
the  literal  sense  of  the  words.  Dwarris  on  Statutes ;  1  Kent 
Com.,  461 ;  Oochran  v.  Van  Surlay,  20  Wend.  (N.  Y.),  866, 
per  Bronson,  J. 

7.  The  first  act  of  the  Legislature,  April  1, 1814,  discharg- 
ing the  trustees  under  the  will,  and  providing  for  the  appoint- 
ment of  new  trustees  by  the  Court  of  Chancery  in  their  place 
and  stead,  and  directing  that  such  new  trustees  may  lease  all 
or  any  part  of  the  land  for  a  term  not  exceeding  twenty-one 
years,  and  may  sell  or  dispose  of  a  moiety  in  their  discretion, 
and  declaring  that  they  shall  be  decreed  and  adjudged  trus- 
tees under  the  will,  in  like  manner  as  if  they  had  been  named 
therein,  clearly  divested  the  trustees  under  the  will  of  their 
legal  estate  in  the  land. 

The  trustees  had  no  beneficial  interests.  They  were  liable 
to  be  removed  by  the  Court  of  Chancery.  There  was  nothing 
in  their  appointment  under  the  will,  and  their  acceptance  of 
the  trust,  which  can  be  construed  as  a  contract,  of  which  their 
removal  was  an  unconstitutional  violation;  for  the  reason, 
among  others,  that  the  Constitution  protects  only  such  con- 
tracts and  vested  rights  as  are  beneficial,  and  not  such  as  are 
merely  onerous ;  and  in  this  case  the  objection  could  only  be 
taken  by  the  trustees  themselves ;  and  they  not  only  assented 
to  the  act,  but  solicited  its  passage ;  and  the  change  of  trus- 
tees, being  avowedly  for  the  benefit  of  the  children,  was  within 
the  clearest  parental  authority  of  the  legislature.  Cruise, 
title  Private  Acts ;  Tavmley  v.  Gibson^  2  T.  R.,  701. 

8.  The  first  act  not  only  divested  the  trustees  of  their 
estate,  but  provided  for  its  transfer  without  diminution  to 
new  trustees,  to  be  appointed  by  the  Chancellor.  The  second 
act,  of  March  24,  1815,  in  the  absence  of  such  appointment, 
created  Clarke  the  new  trustee,  clothed  him  with  all  the  pow- 
ers specified  in  the  former  act,  and,  with  abundant  care  lest 
anything  should  be  omitted,  authorized  him  to  execute  r^coo 
and  perform  *every  act,  matter,  and  thing  in  relation  ^ 

to  the  real  estate,  in  like  manner  and  with  the  like  effect  that 
trustees  under  the  former  act  might  have  done ;  and  made 
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f ,  TV  ae»  taoLZf'A  be  iazT^r  er-vSTved  m  copfaAg  ■po» 
CLiHke  ^^Jt  m  jxrwer  is  trak:  fr.  anrt  fe-wi  the  eywB 
wje^-gnhi^n  of  Km  br  t»  f*«'!yi  art.  •»  ^«Blrf  with  the 
estate.  trj€r  iiAeziXi'  a  V.  Te<  :t  in  him  mar  he  eoHected  from 
a!!  th*  aeu  taken  Vi-setber.  T-^  rapr-Tse  that  the  legal  wtate 
wa«  intended  to  be  left  in  the  ong-nal  trosteea.  alter  they  w«»e 
**diiKhiar^ged  firmi  the  swd  tmst."  is  iKt  only  naieaaoiiahle. 
but  ntteHj  irreor^ncilable  with  the  exeiciae  by  Claifa  of  the 
rights  and  duties  conferred  and  iinp^iced  upon  him,  aiieh  as 
the  leading  all  or  auy  part  of  the  land  f  §  5,  Act  of  April  1, 
181 4>  receiTing  the' rents  ami  profits  and  doing  other  acts 
re'i  III  ring  and  implying  the  pnasession  of  a  legal  estate.  Oo^d 
rif^kt  d.  Bevdl  mmd^atker$  v.  Parker  and  Mert,  1  Man.  &  SeL, 
6d2;  /Joe  d.  OiOard  v.  OiUard.  5  Bam-  &  Ali,  785;  I>oe  d. 
Beedey  y.  Woodhause  amd  atkers^  4  T.  R.,  89. 

The  words  ^authorize  and  empower,"  in  die  act,  cannot 
have  the  effect  of  toming  this  into  a  mere  power.  They  sim- 
ply dechtre  the  trusts  for  which  Clarke  was  alreflMiy  appointed, 
and  for  the  execution  of  which  he  was  Tested  with  the  estate. 
Browf^  ▼.  Hiffffi^  6  Ves.,  506,  per  Ld.  Kenyon. 

10.  It  has  been  judicially  held,  in  New  York,  that  the  acta 
did  vest  the  legal  estate  in  Clarke  as  trustee.  Per  Walworth, 
Ch.,  in  Clarke  v.  Van  Surlay,  20  Wend.  (N.  Y.),  877. 

And  this  court  will,  in  accordance  with  their  general  prac- 
tice, follow  the  ruling  of  the  state  tribunals.  Swift  y.  T^wn^ 
Ifl  Pet.,  19. 

11.  The  authority  given  by  the  said  acts  to  the  trustee  to 
Hcll,  was  not  a  special  power  to  be  strictly  pursued,  but  he 
was  vested  with  the  absolute  power  of  alienation,  subject  only 
to  re-examination  and  account  in  equity. 

1.  By  the  act  of  April  1,  1814,  the  broadest  powers  of  sale 
were  conferred  on  the  trustees  therein  provided  for.  By  §  2 
of  the  act  of  March  24,  1815,  the  same  powers  were  conferred 
*5!281  ^'''  ^'I<^i*k6  i"  express  terms.  He  was  authorised  and 
J  empowered  ♦to  execute  and  perform  every  act,  mattw, 
aud  thing  in  relation  to  the  real  estate,  in  like  manner  and 
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with  like  effect   that   trustees  under  the  former   act   might 
have  done. 

2.  This  language  is  only  consistent  with  the  supposition, 
that  Clarke  held  the  trust  estate  in  fee  under  the  will.  It  is 
irreconcilable  with  the  supposition  that  he  was  acting  under  a 
special  power,  to  be  strictly  pursued. 

3.  The  doctrine  of  naked  power  is  odious,  as  often  leading 
to  grievous  injustice  ;  and  the  court  will  not  so  construe  the 
act,  if  it  will  bear  any  other  construction.  4  T.  R. ;  1  Kent 
Com.,  461. 

4.  The  further  provision  of  the  act  directing  the  annual 
accounting  before  the  Chancellor,  that  the  Chancellor  might 
see  that  Clarke  had  duly  performed  the  trust  reposed  in  him, 
was  personal  to  Clarke,  and  did  not  abridge  the  powers  con- 
ferred upon  him  as  trustee. 

III.  and  IV.  The  orders  set  forth  in  the  case  made  by  the 
Chancellor  are  to  be  regarded  as  the  acts  of  the  Court  of 
Chancery  of  the  state  of  New  York,  and  not  as  the  doings  of 
an  ofi&cer  under  a  special  authority. 

The  Chancellor,  in  a  court  of  law,  must  be  assumed  to  have 
had  competent  authority,  under  the  acts,  for  every  order  which 
he  made  in  the  matter,  whether  such  order  allowed  a  sale  for 
Huy  other  consideration  than  cash  paid  or  not. 

1.  That  the  assent  and  direction  of  the  Chancellor  in  this 
case,  required  and  given  under  the  acts,  was  a  judicial  pro- 
ceeding, not  to  be  assailed  collaterally  in  a  court  of  law,  was 
held  in  the  courts  of  New  York  by  Mr.  Justice  Cowen,  Clarke 
V.  Van  Surlav,  15  Wend.  (N.  Y.),  447 ;  Chancellor  Wal- 
worth, in  Cochran  v.  Van  Surlay^  20  Id.,  878 ;  Mr.  Senator 
Verplanck,  Id.,  884. 

2.  The  accountability  of  Clarke  to  the  Chancellor  was  a 
continuance  of  the  accountability  which  rested  upon  the 
trustees  under  the  will,  and  which  was  expressly  intended  by 
the  first  act  of  the  Licgislature  (§  6)  to  rest  upon  their  suc- 
cessors, and  which  properly  belonged  to  his  position  as  trustee. 
2  Story,  Eq.  Jump.,  §§  960,  974,  978 ;  2  Ponb.,  86,  note ; 
8  Ves.,  9. 

8.  The  presumption  of  the  acts  of  the  Chancellor  being 
judicial,  even  if  no  reference  to  the  Court  of  Chancery  had 
been  made  in  the  former  act,  would  result  from  the  appoint- 
ment of  a  judicial  officer  having  exclusive  jurisdiction  over 
matters  of  trust  and  the  estates  of  infants ;  and  the  fact  that 
the  rights  of  Clarke,  as  life  tenant  and  contingent  remainder- 
man, and  the  rights  of  the  children  in  the  proceeds  of  sales 
and  in  the  profits,  required  judicial  adjustment,  not  according 
to  the  technical  and  unbending  rules  of  the  common  law,  but 
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at  the  hands  of  the  presiding  ^officer  of  the  high  ooart  of 
equity,  having  authority  to  take  a  wider  range,  as  the  interest 
of  the  parties  might  require.  Fisher  v.  Fields^  10  Johns.  (N. 
T.),  605,  per  Kent  Ch. ;  2  Story  Eq.  Jur.,  §  881. 

4.  The  contemporaneous  action,  under  the  acts,  by  the 
Chancellor,  was  judicial,  and  not  ministerial,  and  that  action 
is  evidence  of  the  true  construction  of  the  acts.  The  act  of 
1816  refers  to  the  proceedings  already  had  by  the  Chancellor, 
and  adopts  them,  and  thus  gives  a  legislative  exposition  of  the 
prior  act,  showing  them  to  have  been  judicial ;  and  being 
judicial,  they  cannot  be  impeached  collaterally. 

5.  That  the  Chancellor  regarded  his  acts  as  the  acts,  not  of 
an  individual,  but  of  the  High  Court  of  Chancery,  and  that 
he  regarded  that  court  as  having  exclusive  jurisdiction  in  the 
future  of  all  matters  connected  with  the  sales  and  mort^ges, 
is  clear  from  the  repeated  permission  given  in  the  successive 
orders  to  ^'  all  parties  interested,  or  to  become  interested,  in 
the  premises,  to  apply  to  the  court  at  any  time  or  times  there- 
after, for  further  orders  or  directions." 

6.  Of  that  permission  the  plaintiffs  should  have  availed 
themselves,  if  Clarke  had  in  any  thing  abused  his  powers,  to 
enforce  the  trust  and  recover  the  purchase-money,  instead  of 
seeking  to  reveiw  the  orders  of  a  Court  of  Chancery  in  eject 
ment  suits  at  common  law.  Mitf.  PL,  188;  2  Story  Eq. 
Jurisp.,  §  1127 ;  2  Madd.  Ch.,  126 ;  Potter  v.  Gardner,  12 
Wheat.,  499,  per  Marshall,  C.  J. 

V.  and  VI.  The  deed  executed  by  Clarke  to  De  Grasse, 
for  the  premises  in  question,  is  valid,  even  if  it  were  ^ven  for 
a  consideration  other  than  cash  paid  on  the  purchase,  (of 
which  there  is  no  proper  evidence,)  and  without  having  a  cer- 
tificate indorsed  thereon,  that  it  was  approved  by  a  master  in 
chancery,  supposing  Clarke  to  have  taxen  only  a  power  in 
trust. 

1.  Under  the  acts  of  the  legislature  Clarke  had  authoritv 
to  sell  and  dispose  of  the  land,  in  such  manner,  and  upon  such 
terms,  as  he  might  deem  best  for  the  interest  of  the  several 
parties.  The  Chancellor  had  full  authority  under  the  acts  to 
assent  to  a  sale  in  satisfaction,  if  Clarke  thought  such  a  dis- 

S)sition  of  the  land  expedient,  the  terms  being  altogether  in 
larke's  discretion,  and  that  assent  being  judicially  given  is 
not  to  be  questioned. 

The  rules  fixed  by  the  Chancellor  for  Clarke's  guidance  in 
regard  to  the  valuation,  and  approval,  and  certificate  of  a 
master,  in  certain  cases,  were  merely  directory  to  the  trustee, 
and  not  conditions  precedent  to  t}ie  validity  of  the  sale,  and  no 
omission  can  invalidate  the  exercise  of  Clarke's  power  given 
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by  *the  act  nor  of  the  deed  to  De  G-r&ssse  given  under  it. 
Mineuse  v.  Cox^  5  Johns.  (N.  Y.)  Oh.»  447»  per  Kent,  Chan* 
cellor,  in  a  closely  analogous  case. 

2.  But  the  legal  estate  being  necessarily  vested  in  Clarke, 
as  already  shown,  the  deed  to  De  Grasse  conveyed  a  title  ab- 
solute in  a  court  of  law,  whether  the  conditions  of  the  trust 
had  been  complied  with  or  not.  The  plaintiffs  are  estopped 
at  law,  though  not  in  equity,  from  impugning  a  deed  duly 
executed  by  the  trustee,  and  their  remedy  for  any  supposed 
fraud  or  breach  of  trust  is  in  equity  alone.  Taylor  v.  2tn^, 
6  Munf.  (Va.),  866,  per  Roane,  J. ;  per  Cowen,  J.,  in  Cflarke 
v.  Van  Surlay,  15  Wend.  (N.  Y.),  447 ;  per  Wiilworth,  Ch., 
in  Cochran  v.  Van  Surlay,  20  Id.,  878,  879. 

VII.  The  fact  that  Clarke  had  previously  mortgaged  the 
premises  in  fee  to  Henry  Simmons,  did  not  at  all  anect  his 
competent  authority  to  sell  and  convey  the  same  to  De  Grasse. 

The  power  given  to  Clarke  as  trustee  was  not  one  which 
called  only  for  a  single  execution.  The  words  "  either  "  and 
"  or  *'  are  not  alternative,  but  distributive,  and  the  beneficial 
intent  of  the  act  not  having  been  satisfied  by  the  execution  of 
the  mortgi^,  the  power  to  sell  survived.  Omerod  v.  Hard- 
man^  5  A^s.,  782. 

YIII.  If  it  be  assumed,  (which  is  hardly  possible,)  that 
Clarke  had  only  a  naked  power,  that  the  rules  fixed  by  the 
Chancellor  were  conditions  to  its  exercise,  and  that  the  loose 
and  random  recollections  of  the  witness  who  testified  touch- 
ing the  consideration  of  the  deed  to  De  Grasse  were  admissi- 
ble, and  sufficient  evidence  on  that  point,  still  the  title  of  a 
bond  fide  purchaser,  without  notice,  cannot  be  questioned  in  a 
court  of  law,  for  the  want  of  the  master's  certificate  required 
to  conveyances  in  satisfaction,  for  the  reason  that  the  deed  on 
its  face  was  a  deed  for  cash,  executed  in  legal  conformity  to 
the  power,  and  the  remedy  of  the  plaintiff  is  in  equity,  where 
the  payment  of  the  purchase-money  might  be  enforced.  Sugd. 
on  Powers,  ch.  11,  §§  1  and  2 ;  Wood  v.  Jackson^  8  Wend. 
(N.  Y.),  82 ;  Anderson  v.  Roberts^  10  Johns.  (N.  Y.)  ;  Jackson 
V.  Terry^  18  Id.,  471,  per  Thompson,  C.  J. ;  Astor  v.  WelU^  4 
Wheat.,  487 ;  Bean  v.  Smithy  2  Mason,  278 ;  Fletcher  v.  Peck, 
6  Cranoh,  141 ;  Jackson  v.  Henry,  16  Johns.  (N.  Y.),  196 ; 
Jackson  v.  Van  Dolsen,  5  Id.,  48;  Franklin  v.  Osgood^  14 
Id.,  627. 

Further  Points  in  favor  of  the  Dtfendant. 

I.  By  the  act  of  March  24, 1816,  it  was  provided  that  Clarke 
should  account  annually  to  the  Chancellor,  or  to  such  person 
he  might  appoint,  for  the  principal  of  the  proceeds  of  each 
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sale  made  by  him,  and  if  on  such  return,  or  at  any  other  time^ 
and  in  any  other  manner,  the  Chancellor  should  be  of  opinion 
that  Clarfce  had  not  duly  performed  the  trust  by  that  aet 
reposed  in  him,  he  was  authorized  to  remove  Clarke  fix>m  his 
said  trust,  and  appoint  another  in  his  stead. 

There  is  no  proof  in  the  case  that  the  Chancellor  ever 
removed  Clarke,  as  he  was  bound  to  do,  if  he  thought  he  had 
not  duly  performed  his  trust,  or  that  the  Chancellor  ever  dis- 
approved of  the  sale  to  De  Grasse,  or  of  the  consideration 
thereof.  On  the  contrary,  it  appears  from  the  offers  of  evi- 
dence made  by  the  plaintiffs,  that  on  the  31st  of  March,  1886, 
Clarke  was  still  acting  as  trustee  and  making  sales,  and  it  is 
therefore  a  sound  legal  presumption,  that  the  Chancellor 
approved  of  this  conveyance,  and  of  Clarke's  conduct  gener- 
ally ;  for  had  he  disapproved  of  them,  Clarke  would  have  been 
removed  or  enjoined,  as  the  plaintiffs  say  he  was,  at  the  insti- 
gation of  the  children,  at  a  later  period. 

The  Chancellor  had  been  by  the  act  ^*  virtually  made  the 
trustee  of  the  property,"  (per  Jones,  Ch.,  in  Sinclair  v.  Jack- 
«on,  8  Cow.  (N.  Y.),  648,  quoted  and  approved  by  Verplanck, 
Senator,  in  Cochran  v.  Van  Surlay,  20  Wend.  (N.  Y.).  887,) 
and  the  care  and  exactness  exhibited  in  the  orders  contained 
in  the  case  forbid  the  imputation  of  carelessness  or  neglect  in 
his  fulfilment  of  the  important  duties  specially  imposed  upon 
him  by  the  Legislature.  He  must  be  presumed  to  have  done 
his  duty  intelligently,  diligently,  and  faithfully,  and  that  pre- 
sumption which  forbids  the  supposition  that  the  premises  in 
dispute  were  disposed  of  fraudulently  or  improperly  is  to 
govern  in  this  court  until  overthrown  by  positive  proof  to  the 
contrary.  Best  on  Presumption  of  Law,  68,  and  cases  cited  * 
Co.  Litt.,  108  and  232,  b ;  Dig.  lib.  50,  title  17 ;  Svitan  v 
Johnstone,  1  T.  R.,  608 ;  Cowen  and  Hill's  Notes  to  Phill.  on 
Bv.,  206,  et  seq. 

II.  The  conveyance  to  De  Grasse  was  made  29  March, 
1822 ;  this  suit  was  commenced  in  1846.  Although  the  mar- 
riage of  Mrs.  Williamson,  in  1827,  before  the  completion  of 
her  infancy,  has  saved  her  from  being  barred  by  the  statutes 
of  limitation,  the  singular  and  unexplained  want  of  diligence 
and  vigilance  on  the  part  of  the  plain tifiis  in  seeking  to  enforce 
their  claims,  if  any  they  had,  to  these  premises,  until  after  the 
lapse  of  so  many  years  of  acquiescence  and  delay,  and  when 
the  true  state  of  the  transaction  has  been  forgotten,  or  become 
incapable  of  explanation,  do  not  entitle  them  to  the  favorable 
consideration  of  the  court;  for  they  have  slept  upon  their 
rights,  and  have  thereby  created  a  difficulty  and  imposed  a 
hardship,  misleading  innocent  parties  by  their  silence.  2 
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Ball  &  •B.,  488;  Eawletf  v.  Oramer,  4  Cow.  (N.  Y.),  488, 
per  Walworth,  Ch. ;  Broadhurst  v.  Balguy^  1  Younge  &  Col. 
N.  R.,  16,  28  to  82;  2  Story  Eq.,  §§  1284,  1620,  and  oases 
qiioted  in  note  e;  Wendell  v.  Van  Rensselaer^  1  Johns.  (N. 
Y.)  Ch.  854,  per  Livingston,  Ch. ;  Higginhotham  v.  Burnet  and 
others^  8  Id.,  184,  per  Kent,  Ch. ;  Roberts  v.  TunstaU^  4  Hare, 
263,  per  Wiffrara,  V.  Ch. 

III.  The  length  of  time  which  has  elapsed  since  the  con- 
veyance to  De  Grasse,  coupled  with  the  fact  that  this  very 
deed  has  been  sustained  by  the  court  of  last  resort  in  the 
state  of  New  York,  after  prolonged  litigation,  will  incline  this 
court  to  give  to  the  acts  of  the  Legislature  and  the  order  of 
the  Chancellor,  in  questions  of  doubt,  the  most  favorable 
interpretation  for  the  maintenance  of  the  title,  and  the  pro- 
tection of  the  rights  of  bond  iide  purchasers  and  enouin- 
branoers.  The  best  interests  of  society  demand  that  causes 
of  action  should  not  be  deferred  an  unreasonable  time,  and 
this  remark  is  peculiarly  applicable  to  suits  in  ejectment,  since 
nothing  so  much  retards  the  growth  and  prosperity  of  the 
country  as  the  insecurity  of  titles.  Per  McLean,  J.,  in  Lewis 
v.  Marshall^  5  Pet.,  470.  Per  Marshall,  C.  J.,  in  Bell  v. 
Morrison,  1  Pet.,  860. 

Mr.  Wood,  for  defendant. 

I.  The  three  trustees  under  the  will  of  Maiy  Clarke  took 
the  legal  estate  in  fee,  in  the  premises  in  question,  in  part. 
Thomas  B.  Clarke  took  an  equitable  estate  in  said  premises 
during  his  life ;  and  his  children  took  an  equitable  estate  in 
remainder  in  fee ;  and  Clement  C.  Moore  took  an  alternate 
equitable  remainder  in  fee,  in  case  of  failure  of  the  issue  of 
said  Thomas  B.  Clarke. 

n.  Assuming  Clarke  to  take  a  life  estate  with  a  limitation 
in  remainder  to  his  issue,  such  limitations  of  remainders  in 
the  alternative  are  lawful  and  valid.  Luddington  v.  Kime, 
1  Ld.  Ravm.,  208. 

III.  The  legal  estate  of  the  trustees  was  not  executed  by 
the  statute  of  uses,  by  transferring  it  to  the  parties  entitled  to 
the  equitable  estates  and  interest  in  fee. 

An  important  act  on  the  part  of  the  trustees  was  required 
to  be  done,  viz.,  the  conveyance  to  the  children  in  fee  aftor 
the  death  of  Thomas  B.  Clarke,  or  in  the  alternative  to 
Clement  C.  Moore.  The  trust  was  therefore  active,  and  not 
executed  by  the  statute.  Mott  v.  Buxton,  7  Ves.,  201.  Leonard 
V.  Sussex,  2  Vem.,  626. 

IV.  The  legal  estate  in  the  hands  of  the  trustees  r«eoo 
involved  *the  power  to  lease,  such  power  being  neces-  "- 
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sary  for  the  prodnotion  of  rents  and  profits  of  city  property. 
Attorney' General  v.  Owen^  10  Ves.,  660. 

y.  By  the  act  of  1816,  the  legal  estate  in  the  three  trustees 
named  in  the  will  was  transferred  to  Thomas  B.  Clarke  in 
trust. 

Ist.  The  langui^  of  the  act  shows  an  intention  to  transfer 
it,  and  not  to  confer  upon  him  a  mere  power  in  trust. 

2d.  It  is  not  necessary  that  words  of  grant  should  be  found 
in  the  act.  The  intention  to  vest  him  with  the  legal  estate 
may  be  collected  from  the  context.      BucKelak  y.    WeUK, 

8  Hawks,  &c.,  166.  It  is  unreasonable  to  suppose  the  legal 
estate  was  meant  to  be  left  in  the  original  trustees  under  the 
will,  after  they  were  stripped  of  the  trust,  and  when  they  had 
no  beneficial  interests. 

8d.  Under  the  second  section  of  said  act,  all  the  rights  and 
duties  are  conferred  upon  him  which  would  have  aeyolTed 
upon  the  trustees  under  the  act  of  1814,  by  the  fifth  section 
of  which  they  were  to  lease  from  time  to  time,  reoeiye  rents 
and  profits,  and  do  other  acts  requiring  a  legal  estate. 

4th.  A  legal  estate  in  trust  may  be  implied  eyen  in  priyate 
instruments,  when  the  acts  to  be  done  are  such  as  to  render  it 
proper  and  essential  that  the  trustees  should  haye  the  legal 
estate,  and  not  a  mere  trust  power.  Ghriffithe  y.  Smithy  Moo., 
768 ;  Goodright  y.  Parker^  1  Mau.  &  Sel.,  692 ;  Doe  y.  OundaU^ 

9  East,  400;  Doe  y.  Gillard,  6  Barn.  &  Aid.,  786;  Anthony  y. 
Ree%^  2  Cromp.  &  J.,  76 ;  Carter  y.  Bamardieton,  1  P.  Wms., 
606 ;  Thong  v.  Bedford,  1  Bro.  C.  C,  818 ;  Striker  y.  ifott, 
2  Paige  (N.  Y.),  889 ;  Brewster  y.  Paterson^  Court  of  Appeals, 
S.  P.,  on  this  same  will,  in  M.,  6 ;  Doe  d.  Beeaeley  y.  wood- 
houee,  4  T.  R.,  89 ;  Oatee  y.  Cooke,  8  Burr.,  1686. 

YI.  The  act  diyesting  the  trustees  under  the  will  of  the 
legal  estate  in  trust  was  not  unconstitutional. 

1st.  They  had  no  beneficial  interests.  Their  functions  were 
under  the  control  of  equity  ;  they  were  liable  at  any  time  to 
be  remoyed  by  the  Chancellor.  Livingston  v.  Moore^  7  Pet., 
469 ;   WUkineon  y.  Leland,  2  Id.,  267,  660. 

2d.  The  Constitution  protects  only  such  contracts  and 
yested  rights  as  are  beneficial  to  the  party,  not  such  as  are 
merely  onerous. 

8d.  The  objection  could  only  be  taken  by  the  trustees 
themselyes,  and  they  assented  to  the  acts  displacing  their 
estate  and  their  functions.  2  Pet.,  411,  418  >  Wataan  y. 
Mercer^  8  Id.,  88 ;  Sinclair  v.  Jackson,  8  Cow.  (N.  Y.),  648  ; 
Ourrie's  Adrrirs  y.  Mutual  Ins.  Co.,  4  Hen.  &  M.,  (Va.),  816  ; 

•6291   ^^^^^^^  ^-  ^^^  Surlay,  20  Wend.  (N.  Y.),  887.    This 
-I  last-mentioned  case  is  conclusive*  of  the  whole  questiou, 
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being  the  decision  of  the  highest  oourt  of  the  state  on  a  local 
law^ 

Vn.  The  sale  and  conveyance  by  Thomas  B.  Clarke,  (he 
having  the  legal  estate,)  though  he  may  have  departed  from 
his  trust,  was  valid  to  pass  the  legal  title,  and  the  remedy  for 
any  supposed  breach  of  trust  is  in  equity  only,  not  in  these 
suits  at  law.  1  Sug.  on  Powers,  ch.  11,  §§  1,  2 ;  Jackson  v. 
Van  Dalssen^  5  Johns.  (N.  T.),  48. 

VIII.  Assuming  that  Thomas  B.  Clarke  takes  only  a  power 
in  trust,  his  conveyance  is  valid. 

1st.  The  assent  and  direction  of  the  Chancellor,  required 
under  the  act,  is  a  judicial  proceedin^f. 

2d.  The  presumption  of  its  being  judicial  results  from  the 
fact  of  its  being  conferred  upon  a  high  judicial  officer,  and 
the  rights  of  Clarke  as  life  tenant  and  contingent  remainder- 
man, and  the  rights  of  the  children  in  the  proceeds  of  sales, 
and  in  the  profits,  required  judicial  adjustment. 

8d.  The  contemporaneous  action  under  it,  by  the  Chancel- 
lor, was  judicial,  and  not  ministerial. 

4th.  Such  contemporaneous  action  is  evidence  of  the  true 
construction  of  the  act.    - 

5th.  The  act  of  1816  refers  to  these  judicial  proceedinffs, 
adopts  them,  and  thus  gives  a  legislative  exposition  of  me 
prior  act,  showing  these  proceedings  of  the  Chancellor  to  be 
judicial. 

6th.  Being  judicial,  the  orders  of  the  Chancellor  are  final 
and  conclusive,  and  cannot  be  impeached  collaterally,  though 
the  proceeding  is  of  a  summary  character.  Moody  v.  ThurB- 
ton,  Str.,  481;  1  Doug.,  407;  1  Hare.  Law  Tracts,  446; 
4  Greenl.  (Me.),  581;  HensKaw  v.  PleaBanee,  2  BL,  1174 
(note  showing  the  decision  overruled);  Doe  v.  Brown^ 
8  East,  15;  QtrignovL%  Lessee,  2  How.,  819. 

If  jurisdiction,  but  irregular  proceeding,  final  but  on  appeal. 
If  no  jurisdiction,  this  also  decided  in  (^ok  v.  Van  Lear ;  for 
it  is  not  the  ordinary  jurisdiction  of  equity,  but  jurisdiction 
under  special  statute. 

7th.  If  not  judicial  but  ministerial,  the  terms  imposed  are 
not  conditions,  but  merely  directory,  and  any  omission  does 
not  invalidate  the  exercise  of  the  power  and  the  grant  under 
it.  Mineuse  v.  Cox,  6  Johns.  (N.  Y .)  Ch.,  447 ;  6  Johns.  (N. 
T.),  48. 

IX.  The  sales  and  conveyances  are  valid  to  pass  the  title 
to  the  premises  in  question,  and  complete  a  good  defence  in 
this  suit. 

Mr.  Webster,  for  plaintiffs,  in  reply  and  conclusion. 
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(M^.  WA^ter.  after  mxt^:zi^  in  scjrort  cf  the  above  pn^x>* 
aua  tiia:  be  tr*:  :iri  n  yir  ask  iLe  anecdon  <^  tfe  eooit 
to  a  critical  exiii.^A:i  r.  .f  iLie  New  Tcrk  decssiuG&.  vliich  he 
CMrteoded  ^>  f^  -^  i  '..  ifeM» 

It  Laa  b**a  de::ied  in  the  o  aitB  :.f  Xew  Yort  tliaft  tlie 
aet*  of  the  legi&Latare  slated  in  this  ease  are  ecMistitatioiial. 

It  haa  not  been  decided,  that  the  CbaneeIlor*s  orden  in  tlie 
ca«e  veie  legal,  or  within  ttie  jarisdiction  ocmfened  opoo  bim 
hr  the  acta ;  but  it  has  been  decided,  that,  if  acting  within 
hiji  jurisdictioa,  the  proprietr  or  legality  of  his  onl»s  oould 
ni>t  be  examined  into,  er^llaterally,  in  a  oonrt  of  law. 

It  has  been  decided,  that  the  Chancellor^s  order  made  in 
this  cafle  did  not  require  that  a  sale,  made  bj  T.  B.  Clarke, 
when  made  for  money,  most  have  been  approved  bj  a  master 
bat  all  the  jndges  who  gave  reasons  for  their  judgment  s^^ni- 
fied  their  opinions,  that,  when  a  oonvejance  wais  made  in  satia- 
faction  of  a  debt,  such  approyaL,  under  the  Chancellor's  order, 
was  indispensable.  But  no  case,  turning  on  this  single  point, 
has  been  adjudged  in  New  York. 

It  has  not  been  decided  by  the  courts  in  New  York,  that, 
under  and  by  force  of  the  acts,  T.  B.  Clarke  took  a  fee  simple 
estate  in  the  whole  property.  That  question  has  not  directly 
arisen.  Chancellor  Walworth,  arguendo^  expressed  an  opinion 
in  favor  of  the  affirmation  of  that  question.  Chief  Justice 
Brons^in  tf>ok  the  negative  of  the  question  as  a  point  conceded. 

It  has  not  been  decided  by  the  courts  of  New  York,  that 
T.  B.  Clarke  took,  by  force  of  the  acts,  any  such  estate  as  that 
be  could  make  a  sale  or  conveyance,  which  should  be  sufficient 
to  pass  any  title,  legal  or  equitable,  without  conforming  to  all 
the  litnitatiousand  requisites  prescribed  in  the  acts  themsalve^. 
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*0n  the  contrary,  all  the  courts,  and  every  judge  in  New 
York,  so  far  as  appears,  has  proceeded  on  the  ground  that 
those  limitations  and  requisites  must  be  complied  with,  before 
any  estate,  legal  or  equitable,  could  be  passed  by  any  deed  or 
conveyance  which  Thomas  B.  Clarke  could  make.' 

All  the  courts  and  all  the  judges  in  New  York  have  affirmed 
that  these  restrictions  in  the  acts  do  bind  the  estate,  and 
restrain  and  limit,  ab  initio^  the  trustees'  power  of  sale. 

Therefore,  Mr,  Webster  contended,  the  attempt  now  made 
by  defendant's  counsel  was  nothing  less  than  an  attempt  to 
overthrow  the  whole  substance  of  the  New  York  decisions. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 
.  This  cause  has  been  brought  to  this  court,  to  get  its  decision 
upon  questions  of  law,  which  were  raised  upon  a  case  stated 
in  the  Circuit  Court,  upon  which  the  judges  of  that  court 
differed  in  opinion. 

The  suit  is  an  action  of  ejectment,  for  the  undivided  third 
part  of  eight  lots  of  land,  in  the  sixteenth  ward  of  the  city 
of  New  York.  The  plaintiffs  claimed  under  the  will  of  Mary 
Clarke.  It  was  admitted  by  the  counsel  for  the  defendant, 
that  Mary  Clarke  had  been  seized  of  the  premises  in  dispute, 
when  she  made  her  will,  and  when  she  died  in  1802.  It  was 
also  admitted,  that  the  defendant  was  the  actual  occupant  of 
tlie  premises,  when  the  suit  was  commenced  against  him. 

The  premises  are  a  portion  of  a  ti*act  of  land,  devised  by 
Mary  Clarke  to  "  Benjamin  Moore  and  Charity,  his  wife,  and 
Elizabeth  Maunsell,  and  their  heirs  forever,  as  joint  tenants 
and  not  as  tenants  in  common,''  of  ^^all  that  part  of  my  said 
farm  at  Greenwich  aforesaid,  called  Chelsea,"  &c.,  "to  have 
and  to  hold  the  said  hereby  devised  premises,  to  the  said  Ben- 
jamin Moore  and  Charity,  his  wife,  and  Elizabeth  Maunsell, 
and  to  the  survivor  or  survivors  of  them,  and  to  the  heirs  of 
such  survivor,  as  joint  tenants,  and  not  as  tenants  in  common, 
in  trust,  to  receive  the  rents,  issues,  and  profits  thereof,  and 
to  pay  the  same"  "to  Thomas  B.  Clarke,"  &c.,  "during  his 
natural  life ;  and  from  and  after  the  death  of  the  said  Thomas 
B.  Clarke,  in  further  trust,  to  convey  the  same  in  fee,  to  the 
lawful  issue  of  the  said  Thomas  B.  Clarke,  living  at  his  death. 
And  if  the  said  Thomas  B.  Clarke  shall  not  leave  any  lawful 
issue,  at  the  time  of  his  death,  then  in  the  further  trust  and 
confidence,  to  convey  the  said  hereby  devised  premises  to  my 
grandson,  Clement  C.  Moore,  and  to  his  heirs,  or  to  such  per- 
son in  fee  as  he  may  by  will  appoint,  in  case  of  bis  death, 
prior  to  the  death  of  Thomas  B.  Clarke."  r*fi82 

*It  was  also  admitted,  that  the  trustees  named  in  the  '- 
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will  WBFe  dead;  that  Thomas  B.  Clarke  married  in  189S; 
that  his  wife  died  in  1815 ;  and  that  he  died  in  1826,  leayiog 
three  children^ — Catharine,  the  wife  of  Charles  H<»  William* 
son^  plainti£b  in  this  suit, — Isabella,  now  the  i^^e  of  Rupert 
Cochian, — and  Bayard  Clarke,  all  of  whom  were  still  living. 
Here  the  plaintiffs  rested  their  case. 

The  deiendant  then  put  his  case  upon  oonvejrances  from 
Thomas  B.  Clarke,  made,  as  he  says,  under  legisIatiTe  enact- 
ments of  the  state  of  New  York  and  ordens  of  the  Chancellor 
of  New  York. 

The  acts  and  the  orders  of  the  Chancellor  under  them  will 
be  the  subjects  of  our  consideration  only  so  far  as  may  be 
necessary  to  give  answers  to  the  points  certified  to  this  court 
In  other  words,  we  will  not  discuss  the  quantity^  of  interest 
which  the  persons  provided  for  in  the  devise  took  under  it. 

It  is  ri^ht,  however,  to  say,  that  we  concur  with  the  learned 
judges  of  the  Circuit  Court,  that,  under  the  will  of  Mary 
Clarke,  the  first-born  child  of  Thomas  B.  Clarke,  at  its  birth, 
took  a  vested  estate  in  remainder,  which  opened  to  let  in  his 
other  children  to  the  like  estate,  as  they  were  successively 
born;  and  that  their  vested  remainder  became  a  fee  simple 
absolute,  in  the  children  livingr,  on  the  death  of  their  father. 

The  points  certified  are  as  rollows : — 

1.  Whether  the  acts  of  the  Legislature,  stated  in  the  case, 
divested  the  estate  of  the  trustees  imder  the  will  of  Mary 
Clarke,  and  vested  the  whole  estate  in  fee  in  Thomas  B. 
Clarke. 

2.  Whether  the  authority  given  by  the  said  acts  to  the 
trustee  to  sell,  was  a  special  power,  to  be  strictly  pursued,  or 
whether  he  was  vested  with  the  absolute  power  of  alienation^ 
subject  only  to  re-^xamiuation  and  account  in  equity. 

8.  Whether  the  orders  set  forth  in  the  case,  made  by  the 
Chancellor,  were  authorized  by  and  in  conformity  to  the  said 
acts  of  the  Legislature,  and  are  to  be  regarded  as  the  acts  of 
the  Court  of  Chancery,  empowered  to  proceed  as  such  in 
that  behalf,  or  the  doings  of  an  officer  acting  under  a  special 
authority. 

4.  Whether  the  Chancellor  had  competent  authority,  under 
the  acts,  to  order  or  allow  such  sale  or  conveyance  of  the 
estate  by  the  trustee,  as  is  stated  in  the  case,  on  any  other 
consideration  than  for  cash  paid  on  said  conveyance. 

5.  Whether  the  deed  executed  hv  Thomas  B.  Clarke  to 
Gteorge  De  Orasse,  for  the  premises  in  question,  being  upon 
a  consideration  other  than  for  cash  paid  on  the  purchase,  is 
valid. 
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6k  Whether  the  said  deed  is  ralid,  it  having  no  certificate 
indorsed  thereon  that  it  was  approved  by  a  master  in  ohan- 
oary. 

7.  Whether  Thomas  B.  Clarke,  having  previously  mort- 
gaged the  premises  in  fee  to  Henry  Simmons,  had  competent 
authority  to  sell  and  convey  the  same  to  De  Orasse. 

8.  Whether  the  subsequent  conveyance  of  the  premises,  as 
set  forth  in  the  case,  made  by  Qeorge  De  Grasse,  rendered  the 
title  of  such  gpntntee,  or  his  assigns,  valid  against  the  plaintiffs. 

It  is  thereupon,  on  motion  of  the  plaintiffs  by  their  coun- 
sel, ordered  that  a  certificate  of  division  of  opinion,  upon  the 
foregoing  points,  which  are  here  stated  during  this  same  term, 
ander  the  direction  of  the  said  judges,  be  duly  certified  under 
the  seal  of  this  court  to  the  Supreme  Court  of  the  United 
States^  to  be  finally  decided. 

Our  first  observation  upon  the  act  of  April,  1814,  is,  that 
the  first  section  of  it  gives  to  the  Chancellor  the  power  to 
appoint  trustees^  in  the  place  of  those  named  in  the  will.  This 
is  to  be  done  upon  the  petition  of  Thomas  B.  Clarke,  as  con- 
tradistinguished from  a  suit  by  bill  for  such  a  purpose ;  and 
as  occasion  may  require,  the  Chancellor  may  substitute  and 
appoint  other  trustees,  in  the  room  of  these  appointed  under 
the  act,  in  like  manner  as  is  practiced  in  chancery,  in  cases  of 
trustees  appointed  therein.  By  the  last  section  of  the  act, 
the  trustees  are  said  to  be  liable  in  all  respects  to  the  power 
and  authority  of  the  Court  of  Chancery,  concerning  the  trusts 
created  by  the  act. 

It  will  be  conceded  by  all,  that  the  Court  of  Chancery, 
without  this  act,  had  not  the  power,  under  its  inherent  or 
original  jurisdiction,  to  change  the  trustees  summarily  upon 
petition,  or  except  by  means  of  a  bill  filed  by  and  against 
all  proper  parties,  for  such  causes  as  trustees  may  be  removed 
in  chancery. 

The  second^  third,  fourth,  fifth,  and  sixth  sections  of  the 
act,  except  the  last  clause  in  the  sixth  already  cited,  prescribe 
minutely  what  may  be  done  by  the  trustees  who  might  be 
appointed  by  the  Chancellor,  in  relation  to  the  land  devised, 
leaving  nothing  to  be  done  by  the  court,  except  in  its  super- 
visory power  over  the  acts  of  the  trustees. 

Under  this  act,  it  does  not  appear  that  any  application  was 
made  for  the  substitution  uf  trustees  in  place  of  those  named 
in  the  will.  The  latter  continued  in  their  testamentary  rela- 
tion to  the  land  devised,  until  after  the  act  of  March,  1816, 
had  been  passed. 

That  act  was  paased  upon  the  petition  of  Thomas  B.  Clarke. 
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=.  tr«  rr^azrce  V-  tc^  act.  after  recnnr  deoiaDt  O. 
M  'TT^'i  rele&se.  *  vi.ere~':T  iLf  saii  real  crtitebeoM^  ezdo- 
*iTe>  Ttsszed  :-  Ti-  =la*  B.  Clarke  and  his  diildreo,*'  it  is 
er^r:«»i.  it^i  a'l  lie  be:i^£:ial  interest  and  eatate  of  MooTe» 
^T  tL'oe  ar.ier  Liz:,  isi^zr.z  tj  rirt^ie  of  the  aei»  to  wliiefa  this 
IS  a  ffcr  T  'e-iie!:.;^  is  re^tc^i  is  ClArke,  his  faein  and  aauf^nn,  Ac. 
And  that  so  much  of  the  act  aa  reqoirea  the  aeTeral  datiea 
therein  enazierate-l  t-:«  fae  rerfonned  bj  tiiiatuji,  to  be  »p- 
p-r.inted  bj  the  G  on  of  Chancery,  as  theraim  OMotioiiadv  be, 
and  the  sanie  is  herebr.  repealed. 

The  power  given  bj  the  fiist  act  to  the  eoiiit»  to  appoint 
trustees,  having  been   repealed,  the  aeeond  aeetioD  of  the 
second  act  ia, — that  Clarke  is  authorized  and  empowered  to 
execute  and  perform  every  matter  and  thing,  in  relation  to  the 
real  estate  mentioned  in  the  act  to  which  this  is  a  aopplementy 
in  like  manner,  and  with  like  effect,  that  tmatees  dulj  ap- 
[xiinted  under  the  first  act  might  have  done.    And  Clarke  is 
required  to  apply  the  whole  interest  and  inoome  of  the  pro- 
[>ertv  to  the  maintenance  of  his  family  and  the  education  of 
his  children.     Then  it  is  enacted,  in  the  third  section,  that  no 
sale  of  any  part  of  the  estate  shaU  be  made  by  Clarke,  until 
he  shall  have  procured  the  assent  of  the  Chanoellor  to  such 
sale ;  who  shall,  at  the  time  of  giving  such  aaaent,  also  direct 
the  mode  in  which  the  proceeds  of  such  sale,  or  so  much 
thereof  as  he  shall  think  proper,  shall  be  vested  in  Ckrke  as 
trustee ;  and  further,  that  it  shall  be  the  duty  of  Clarke  to 
render  an  annual  account  to  the  Chanoellor,  or  to  such  person 
as  be  may  appoint,  of  the  principal  of  the  prooeeds  of  such 
sale  only,  the  interest  being  to  he  applied  by  said  Clarke  in 
such  manner  as  he  may  think  proper,  for  lus  own  use  and 
benefit,  and  for  the  maintenance  and  education  of  his  children. 
And  if  on  such  return,  or  at  any  other  time,  and  in  any  other 
manner,  the  Chanoellor  shall  be  of  the  opinion,  that  Thomas 
B.  Clarke  hath  not  duly  performed  the   trust  by  this  act 
reposed  in   him,  he  may  remove   him   and  appoint  another 
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trustee  in  his  stead,  subject  to  such  rules  as  he  may  prescribe 
in  the  management  of  the  estate  hereby  vested  in  Thomas  B. 
Clarke  as  trustee. 

*We  have  hitherto  used  the  words  of  the  acts.  And  r«cqc 
shall  do  so,  as  occasion  may  require,  that  Clarke's  char-  '• 
acter  under  the  acts  as  a  trustee,  with  power  as  it  might  be 
given  to  him  by  the  Chancellor  to  sell,  may  not  be  misunder- 
stood ;  and  that  the  special  power  or  jurisdiction  given  to  the 
Chancellor  in  the  whole  matter  may  be  more  apparent,  when 
we  treat  of  that  part  of  the  case. 

The  orders  given  by  the  Chancellor  under  the  first  and  sup- 
plemental act,  upon  the  petition  of  Clarke,  shall  have  our 
attention,  after  the  third  act  which  was  passed  for  Clarke's 
relief  has  been  noticed. 

It  was  passed  upon  the  memorial  of  Clarke.  It  recites,  that 
the  Chancellor,  under  the  act  for  his  relief,  did  order  that  he 
might  sell  the  eastern  moiety  of  the  property  in  the  act  men- 
tioned, but  that,  owing  to  the  scarcity  of  money,  and  low  price, 
no  sale  could  be  made,  without  a  great  sacrifice.  And  there- 
fore he  prays  to  be  permitted  to  mortgage  the  property,  as  the 
Chancellor  may  appoint,  for  the  purposes  mentioned  in  the 
preceding  acts  and  order  of  the  Chancellor. 

The  act  passed  upon  this  petition  is,  that  he  is  authorized, 
under  the  order  heretofore  given,  or  under  any  order  which 
the  Chancellor  might  give,  to  mortgage  and  sell  the  premises, 
as  trustee  under  the  will  of  Mary  Clarke,  and  to  apply  the 
money  to  be  raised  by  mortgage  or  sale  to  the  purposes  re- 
quired or  to  be  required  by  the  Chancellor,  under  the  acts 
heretofore  passed  for  Clarke's  relief. 

So  much  of  Clarke's  petition  to  the  Le^slature  has  been 
cited  in  connection  with  its  acts,  to  show  that  the  latter  were 
coincident  with,  and  not  beyond,  the  relief  for  which  he  asked. 

Both  fix  conclusively  that  Clarke  is  to  be  regarded  as  the 
trustee  only  of  the  property  devised,  to  sell  or  mortgage  a  part 
of  it,  with  the  assent  or  appointment  of  the  Chancellor.  His 
obligation  is  to  account  annually  for  the  principal  of  the  pro- 
ceeds of  every  sale  or  mortgage  which  might  be  made,  ana  it 
is  his  right  to  use  the  interest  of  the  principal  for  himself , and 
for  the  education  and  maintenance  of  his  children.  He  is 
called  trustee  in  the  acts.  In  that  character,  and  in  no  other, 
ifl  he  recognized  in  the  orders  of  the  Chancellor.  And,  in  the 
last  clause  of  the  third  section  of  the  second  act,  it  is  said 
ftnother  may  be  appointed  in  his  stead,  ^'  subject  to  such  rules 
as  the  Chancellor  may  prescribe,  in  the  management  of  the 
estate,  hereby  vested  in  tlie  said  Thomas  B.  Clarke  as  trustee.'' 

His  relation  to  the  devised  estate  was  changed  by  the  dis- 
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ck&TR  "-'f  tfcri»  Hiitgo  fttraed  z^.  tk«  viIL  b«t  Us  inteml  fat  H 
0^y^^  v%»  tbe  m=23e  m  h  ikMi  been,  vith  tlie  exeeptioB  of 
'^  ^  M  •  re's  ftfisigTi-aezit  *of  his  ci-^ndngent  reaninaer,  mnd 
tbe  I'-^wer  eiTen  to  tbe  duneeH  >r  lo  iwpnt  to  die  nie  or 
moTXgi^r^  rf  a  pttrt  of  h.  Hie  sets  of  the  legidatme  di»- 
cr..i;gie*i  ihe  tm»tees  named  in  tlie  derise,  wkafterer  maj  have 
bei?^?!  th^  estate  in  the  land  under  iu  but  did  not  Teal  an 
e»t.%te  In  fee  in  Tb'-kaQaa  B.  Clarke- 

We  will  now  precede  oar  inqnirr  into  tlie  jmiadieticHi  girai 
U*  the  Chancell  ^r  bj  the  acts,  with  a  few  remarlcB,  whidi  will 
aid  in  determinir.g  the  extent  of  that  jmiadietioii,  and  wbat 
woald  have  been  i;«  rightfol  exercise. 

Jarisdiction  in  chaneerr  is  inherent  and  oiiginal,  compre- 
hending now  alni«3st  everr  exigencr  of  human  disagreement^ 
for  which  there  is  not  an  adequate  remedy  at  law. 

Or  it  is  statotniT.  meaning  a  new  power  from  Iwislation  for 
the  ooart  to  act  upon  particular  subjects  ci  a  like  kind,  as 
(tccasions  for  doing  so  maj  occnr.  Examples  of  this  statatoij 
jurisdiction  are  the  43d  of  Elizabeth,  called  the  Ststote  of 
Charities.  The  act  known  as  Sir  Samuel  Romilly^s,  giving  a 
summary  remedy  in  cases  of  breach  of  trust  for  charitable 
xses.  And  another  is  the  trustee  act  of  Sir  Edward  Sugden, 
for  amending  the  laws  respecting  conveyanoes  and  transfers  of 
estate  and  ftinds  vested  in  trustees  and  mortgagees,  and  for 
enabling  the  courts  of  equity  to  give  eflbet  to  thmr  decrees 
and  orders  in  certain  eases. 

Or,  the  jurisdiction  in  equity  is  extraordinary,  as  when  a 
statute  permits  persons  to  present  petitions  to  the  Chanoellor 
for  relief  in  private  affairs,  when  the  petitioner  cannot  get 
relief  by  the  ordinary  course  of  law,  or  from  the  inherent 
power  of  a  court  of  chancery.  Cruise,  in  his  Title  38,  c  11, 
says,  they  are  termed  real  estate  acts,  and  that  it  is  a  oonvey- 
ance  or  settlement  of  lands  or  hereditaments,  made  under  the 
immediate  sanction  of  Parliament,  in  cases  where  the  parties 
are  not  capable  of  substantiating  their  agreements  without  the 
aid  of  the  legislature,  and  where  the  carrying  such  agreements 
into  effect  is  evidently  beneficial  to  the  parties. 

In  these  cases,  it  must  also  be  recollected  that  the  Chancel- 
lor acts  summarily,  ex  parte^  upon  the  petition  of  the  party 
seeking  relief.  Upon  such  petitions  orders  are  given,  as  con- 
tradistinguished from  decrees  in  suits  by  bill  filed.  The  last 
are  his  judgments  upon  the  matters  in  controversy  between 
the  parties  before  the  court ;  the  other  being  orders  in  con- 
formity with  whatever  may  be  the  legislative  direction  and 
intent  in  any  particular  case.  WJiatever,  however,  the  Chan* 
oallor  does  in  either  ciwe,  he  <l  cs  as  a  court  of  chancerv.  It 
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will  stand  aa  his  judgment,  when  it  has  baen  donfi  YiA^  \h^ 
jurisdiction  conferred,  until  it  has  been  set  i^ida  upon  r^cfrr 
motion;  as  his 'decrees  do,  until  they  have  been  &iet  i-  *^ 
aside  by  a  bill  of  review. 

The  acts  for  the  relief  of  Thomas  B.  Clarke  ^e  pf  ^he  li^t 
kind.  They  are  private  acts,  relating  to  a  partipular  es^te 
and  persons  having  interests  in  it ; — one  of  whom,  Cl%rk%  is 
empowered,  as  a  trustee,  to  sell  a  part  of  it,  with  tha  opi^sapt 
of  the  Chancellor.  Several  cases  of  private  acts  for  i^iiph 
relief  as  was  asked  by  Clarke  will  be  found  in  the  88  c*  of 
Cruise. 

The  acts  in  this  case  provide  that  the  du^noellor  may  act 
upon  them  summarily,  upon  the  application  or  petition  of 
Clarke,  and  in  each  of  them  what  the  Chancellor  can  4o  U  p^^ 
cisely  stated.  In  such  cases,  the  court  will  z^ot  deviate  f^om 
the  letter  of  the  act,  nor  make  an  order  partly  founded  i^pon 
its  original  jurisdiction,  and  partly  upon  the  statute.  |n  qth^r 
words,  it  cannot  confound  its  original  jurisdiction  in  s,  s^it 
with  the  powers  it  may  be  authorised  to  execute  by  petition, 
either  in  a  public  act,  giving  statutory  jurisdiction  ^  the 
court,  to  be  exercised  summarily  upon  petition,  or  in  a  prfv^te 
act  providing  for  relief  in  a  particular  case,  which  is  to  be 
carried  out  by  the  same  mode  of  procedure. 

The  legislature  of  New  York,  in  the  exercise  of  its  rightfpl 
power  to  loose  a  devised  estate  from  fetters  put  upoq  it  by 
unforeseen  causes,  which  were  defeating  the  objects  of  tl^e  tes- 
tatriXf  substitutes  the  Court  of  Chancery  for  itself,  to  giye 
relief  to  Clarke,  to  the  extent  that  it  is  enacted,  according  to 
the  manner  of  proceedings  in  such  cases  in  courts  qf  Chfincexy. 
The  relief  wanted  by  Clarke  was  permission  to  sell  o^  piort- 
gage  a  part  of  the  estate.     Permission  to  do  either,  or  bpth,  is 

S'ven  by  the  acts,  provided  it  is  done  with  the  assent  of  the 
hancellor. 

For  the  jurisdiction  or  power  of  the  Chancellor  ip  the  ipat- 
ter,  we  must  look  to  the  third  section  of  the  act  pf  the  24th 
March,  1815,  and  to  the  act  of  March  29th,  1816.  Bot|i  sh^l 
be  cited  in  terms.  The  first  is,  that  no  sale  of  any  part  of  f^he 
said  estate  shall  be  made  by  Thomas  B.  Clarke,  until  be  shall 
have  procured  the  assent  of  the  Chancellor  of  this  state  to 
such  sale ;  at  the  time  of  giving  suph  assent,  the  Ct^ancfsllor 
shall  also  direct  the  mode  in  which  the  proceed^  pf  s^ioh  s^le, 
or  so  mnoh  thereof  as  he  shall  think  proper,  sh^U  be  vested 
in  Thomas  B.  Clarke  as  trustee.  And  further,  it  shall  l)e  (be 
duty  of  the  said  Thomas  B.  Clarke  annually  to  render  ^xl 
aoooimt  to  the  Chancellor,  or  to  such  person  48  }iq  may 
appointi  of  the  principal  of  the  proceeds  of  such  sale  on)j)  ti^^ 
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iiitcfwt  beint^  to  be  applied  br  CTarke.  in  fsmch 
0cmfn  ^""^7  ^^^  pmper  f^r  hi»  ise  wad  beneCt.  and  ft»r  tiie 
-*  mainteDmDce  and  edacatioa  nf  his  eidLdren.    TThe  act 


of  1816  Mr  that  Clarke  *^  is  anthomed.  under  the  order  hereto- 
fore granted  faj  the  ChaneeLL^r.  or  ander  any  safasequent 
order,  either  to  sell  or  mortgage  die  premiaea»  which  the 
Chaneellor  has  permitted  or  hereafter  maj  permit  him  to  sell, 
as  trustee  under  the  will  of  Sfarj  Clarke^  and  to  applj  the 
monej,  so  raisad  hr  mortgage  or  sale,  to  the  purposes  reqiiired, 
or  to  be  required,  by  the  Chancellor,  under  the  sets  herrtofore 
pasKd,  for  the  relief  of  the  said  Thomas  B.  Claike.** 

Soeh  is  the  jnrisdiction  of  tfie  Chancellor  onder  these  acts, 
in  respect  to  sale,  mortgage  of  the  estate^  and  the  proeeeds 
which  might  be  made  &T>m  either.  No  aathoritj  is  giTen  to 
conyey  any  part  or  parts  of  the  son  them  moiety  of  the  said 
estate  in  payment  and  satisfaction  of  any  debt  or  debts  dae 
and  owing  by  Clarke,  upon  a  yaloation  to  be  agreed  upon 
between  him  and  his  respective  creditors.  None,  that  he 
miffht  receiye  and  take  the  moneys,  arising  from  the  premises, 
and  apply  the  same  to  the  payment  of  his  debts,  inyesting  the 
sorplns  only  in  such  manner  as  he  may  deem  proper  to  yield 
an  mcome  for  the  maintenance  and  support  of  his  &inily. 

This  was  not  an  exercise  of  jurisdiction,  but  an  order  oat  of 
and  beyond  it.  The  jurisdiction  eiyen  by  these  acts  to  the 
Chancellor  is  suggested  by  BlacKstone,  when  he  says,  ^*A 
private  act  of  Parliament  for  the  alienation  of  an  estate  is  an 
assurance  by  matter  of  record,  not  depending  upon  the  act  or 
consent  of  parties  themselves.  But  the  sanction  of  a  court  of 
record  is  called  in,  to  substantiate,  preserve,  and  be  a  perpetual 
testimony  of  the  transfer  of  property  from  one  man  to  another.'* 
2  Wend.,  BI.  Com.,  844. 

It  is  not  unworthy  of  remark,  that  the  acts  of  New  York 
now  under  consideration  were  initiated  and  passed  in  strict 
conformity  with  the  mode  of  legislative  proceedings  in  pass- 
ing private  acts.  There  were  petitions,  references  to  com- 
mittees, and  leave  to  bring  in  bills.  Nothing  was  done  with- 
out the  consent  of  the  parties  in  being  capable  of  consent ; 
and  the  acts  provide  for  an  equivalent  in  money  to  be  settled 
upon  the  infants  interested,  who  had  not  a  capacity  to  act  for 
themselves,  but  who  were  to  be  concluded  by  what  was 
directed  to  be  done  under  the  acts.     2  Wend.  Bl.  Com.,  845. 

In  all  this  may  be  seen,  too  manifestly  for  any  denial  of  it, 
the  intention  of  the  legislature  as  to  the  office  of  the  Chanoel- 
lor,  in  the  execution  of  its  acts  for  the  relief  of  Clarke.  The 
Chancellor's  office,  in  respect  to  the  sale  of  the  premises,  wat 
to  substantiate  anJ  preserve  a  perpetual  testimony  of  the 
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transfer  of  the  property,  as  a  matter  of  record,  to  whoeyer 
might  be  the  purchaser  of  any  part  of  it,  in  conformity  with 
the  way  in  which  a  sale  of  it  could  be  made. 

*The  beginning  and  the  end  of  this  affair  are  not  r«eoq 
unworthy  of  remark,  or  of  being  remembered.  The  "- 
legislature  is  first  asked  to  empower  the  Court  of  Chancery 
to  appoint  trustees,  in  the  place  of  those  named  in  the  will 
of  Mary  Clarke,  to  carry  out  her  beneficent  intentions  for  her 
grandson  and  his  children.  The  father,  being  unable  to  sup- 
port himself  and  his  children,  asks  that  a  sale  might  be  made 
of  a  part  of  the  devised  premises,  the  rents,  issues,  and  profits 
of  which  he  was  entitled  to  during  life.  An  act  is  passed, 
permitting  the  appointment  of  trustees,  giving  a  power  to 
sell,  and  securing  to  the  children  an  amount  from  the  sales, 
thought  by  the  legislature  to  be  only  an  adequate  compensa- 
tion for  the  sale  of  land  in  which  they  then  had  a  vested 
estate  in  remainder,  which  would  become  theirs  in  fee  simple 
absolute  upon  the  death  of  their  father.  The  next  year,  the 
legislature  is  told  that,  a  trustee  could  not  be  got.  A  sup- 
plemental act  is  passed,  permitting  Clarke  himself  to  do  all 
that  trustees  could  do.  Then  follows  another  memorial  for 
another  aidinflr  act ;  to  permit  Clarke  to  mortgage  the  premises, 
on  account  oi  sales  not  having  been  made,  and  because  they 
could  not  be  made  for  a  fair  price.  Permission  is  given. 
After  other  orders  more  numerous  than  the  acts  under  which 
they  were  made,  an  order  is  given,  permitting  Clarke,  upon 
an  agreed  valuation  between  himself  and  his  creditors,  subject 
to  the  approval  of  a  master  in  chancery,  to  convey  the  pre- 
mises to  his  creditors.  Further,  that  he  may  apply  the  money 
arising  from  the  sales  in  payment  of  his  debts,  and  invest  the 
surplus  in  such  manner  as  he  may  deem  proper,  to  yield  an 
income  for  the  support  of  his  family.  Thus  importunity, 
beginning  with  an  intention  to  obtain  consummate  control 
over  a  part  of  the  devised  premises,  triumphs  in  the  privilege 
given  to  the  children  to  have  any  surplus  invested  for  their 
use,  which  may  remain  out  of  the  sales  of  their  estate,  after 
the  payment  of  their  father's  debts. 

The  best  commentary  upon  the  whole  is,  that  its  first  result 
was  a  conveyance  from  Clarke  to  De  Grasse,  for  much  of  the 
property,  without  the  master's  approval,  for  worthless  wild 
tax-lands  in  Pennsylvania  or  Virginia,  for  some  money  lent, 
and  for  articles  furnished  Clarke  from  De  Grasse's  oyster 
house.  And  De  Grasse  held  on  to  the  conveyance,  in  denance 
of  the  declaration  of  the  master,  that  he  would  not  approve 
the  deed  for  such  a  consideration. 

It  18  under  that  conveyance,  and  another  from  Dc  Grasse 
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i^irliK'i*  tr«a;t  tM  orderri  of  tbe  Cfcmrell>r 
f//rrr.:tr  vit&  tM  a^rU.  arid  thai  the  third  act  itfll 
f'bafic^ll.or  u»  allow  DO  ^^^ther  ai-plieatii^c  of  die  pioeeeds  of 
U9^  milt,  than  wm  ralid  under  the  ads  heietofore  ^mmtAT 
^T>Be  ^/nW  made  nnder  tLe  first  two  acta  was  in  eontimTeii- 
tfon  id  trie  utatate  ao  Cu-  as  it  allowed  a  part  of  the  proeeeds 
of  th«  sale  X0i  be  applied  to  the  pajment  of  Clarke*a  Conner 
de^/ta.     Nor  d//  I  think  that  the  words  in  the  a<^  of  1816 
ratified    t^ie    former    ordeta,  or  extended  the  Chancellor's 
jKiwera  in  fntare  orders*  as  to  the  liberty  of  ^>pljing  the 
I/rind[;al  of  the  fonds,  of  which,  according  to  the  acts  hereto- 
fore on  this  subject,  the  interest  oulj  was  to  be  expended/' 
In  this  p^iint,  then,  this  court,  iu  the  opinion  it  now  expraaBes, 
will  not  differ  from  the  crmrts  in  New  York. 

But  we  do  differ  with  the  learned  judges  and  senator  upon 
an/ither  point,  common  to  the  case  before  ns  and  those  cases 
in  which  they  expressed  their  opinions.  Oar  conclusion, 
however,  c^intrary  to  theirs,  will  be  put  upon  grounds  not 
sugffested  when  they  acted  on  those  cases.  Indeed,  our  point 
of  mft'erence  is  not  concerning  a  principle  or  rule  in  chancery; 
but  as  to  the  application  of  the  rule  in  Cochran  y.  VQ(l^  Sturlay- 
It  was  said  in  that  case,  and  it  was  the  foundation  of  the 
judgment  in  it,  that  a  decree  in  chancery  could  not  be  looked 
Into  in  a  collateral  way  for  the  purpose  of  setting  aside  rights 

f [rowing  out  of  it.  We  concur,  that  neither  orders  nor  decrees 
n  chancery  can  be  reviewed  as  a  whole  in  a  collateral  way. 
Hut  it  is  an  equally  well-«ettled  rule  in  jurisprudence,  that 
the  jurisdiction  of  any  court  exercising  authority  over  a  sub- 
ject may  be  inquired  into  in  every  other  court,  when  the 
prooeedings  in  the  foruier  are  relied  upon,  and  brought  be&re 
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thfi  latter,  by  a  party  claiming  the  benefit  of  suoh  proceedings. 
The  rule  prevails,  whether  the  decree  or  judgment  has  been 
given  in  a  court  of  admiralty,  chancery,  ecclesiastical  courts  or 
court  of  common  *law,  or  whether  the  point  ruled  has  rce^i 
arisen  under  the  laws  of  nations,  the  practice  in  chan-  *- 
eery,  or  the  municipal  laws  of  states. 

This  court  applied  it  as  early  as  the  year  1794,  in  the  ease 
of  O-loBi  et  aL  v.  Sloop  BeUey^  8  Dall.,  7.  Ag^in,  in  1808,  in 
the  case  of  Bobs  v.  uimely^  4  Cranch,  241.  Afterwards,  in 
1828,  in  Elliott  v.  Piemolj  a  case  of  ejectment,  1  Pet.,  828, 
840.  This  is  the  language  of  the  court  in  that  case, — ^not 
stronger  though,  than  it  was  in  the  preceding  cases : — ^*  It  is 
argued  that  the  Circuit  Court  of  the  United  States  had  no 
authority  to  question  the  jurisdiction  of  the  county  court  of 
Woodford  county,  and  that  its  proceedings  were  conclusive 
upon  the  matter,  whether  erroneous  or  not.  We  agree,  if  the 
county  court  had  jurisdiction,  its  decision  would  be  conclu- 
sive. But  we  cannot  yield  assent  to  the  proposition,  that  the 
jurisdiction  of  the  county  court  could  not  oe  questioned,  when 
its  proceedings  were  brought  collaterally  before  the  Circuit 
Court.  Where  a  court  has  jurisdiction,  it  has  a  right  to 
decide  every  question  which  occurs  in  the  cause,  and  whether 
its  decision  be  correct  or  otherwise,  its  judgment,  until  re- 
versed, is  regarded  as  binding  in  every  other  court.  But  if  it 
act  without  authority,  its  judgments  and  orders  are  nullities ; 
they  are  not  voidable,  but  simply  void,  and  form  no  bar  to  a 
recovery  sought,  even  prior  to  a  reversal,  in  opposition  to 
them ;  they  constitute  no  justification,  and  all  persons  con- 
cerned in  executing  such  judmienls,  or  sentences,  are 
considered  in  law  as  trespassers. 

This  distinction  runs  through  all  the  cases  on  the  subject. 

This  court  announce  the  same  principle  in  Wilcox  v.  Jaeh- 
son,  18  Pet.,  499,  and  twice  since  in  the  second  and  third 
volumes  of  Howard's  Supreme  Court  Reports.  Shriver's 
Lewee  v.  litf^n  et  ol.,  8  How.,  59 ;  Leeeee  of  Miehey  v.  Stewart 
et^L^i  Id.,  760, 

In  the  case  in  8  Howard,  the  defendant  in  ejectment  wished 
to  protect  himself  by  a  record  in  a  prior  chancery  suit  between 
himself  and  the  plaintiff,  in  which  a  decree  had  been  made  in 
flivor  of  the  former,  upon  which  the  chaneery  court  had  issued 
a  habere  faeiee  po^semonsm^  to  put  him  in  possession  of  the 
land,  The  record  in  the  Circuit  Court  was  admitted  as  evi- 
dence, the  plaintiff  objecting,  and  the  court  gave  judgment 
for  the  defendant  in  ejectment.  The  caae  was  brought  here 
upon  a  writ  of  error.  And  this  court  said,  that  as  the  defen- 
44int  claimed  property  on  the  premises  in  dispute  under  the 
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reeord  from  the  Court  of  Chancery,  it  won  Id  inqnire  ooHato- 
rally  into  the  jurisdiction  of  that  court  to  try  the  qoestioB  of 
*U91  ^^^*  ^^^  it  ruled  that  the  court  had  no  jurisdietioii 
J  for  such  a  purpose ;  *that  the  Circuit  Court  erred  in 
permitting  the  record  to  be  read  to  the  jury  as  evidenoe  in 
behalf  of  the  defendant,  and  reversed  the  judgement. 

The  point  in  Coehran  ▼.  Van  Surlay  and  in  this  case  b, 
whether  the  Chancellor  did  or  did  not,  in  a  case  for  irhich  he 
had  jurisdiction  for  certain  purposes,  exceed  the  jurisdictioB 
given  to  him  for  the  special  purposes  of  the  case.  Jarisdio- 
tion  may  be  in  the  court  over  the  cause,  but  there  may  be  an 
excess  of  jurisdiction  asserted  in  its  judgment.  Xhat  wis 
Shriver^M  aoM,  in  2  How. 

Then  the  point  of  inquiry  now  is,  exactly  that  vrhicb  the 
judges  in  the  cases  in  15  and  20  Wend.  (N.  Y.),  admitted  to 
be  a  very  doubtfal  exercise  of  power  by  the  Chanoellor.     Tbs^ 
18,  whether  the  order  permitting  Clarke  to  convey  the  property 
to  his  creditors,  at  a  valuation  to  be  agreed  upon   between 
tliem,  and  to  apply  the  proceeds  of  sales  and  moTtgSLgea  to  tbe 
payment  of  his  debts,  was  an  order  within  the  power  jnven  to 
him  by  the  acts.    Judge  Bronson  will  not  admit  it.      ChBDcel- 
lor  Walworth  puts  it  hypothetically, — ^if  the  Chancellor  has 
not  exceeded  his  jurisdiction,  but  has  merely  erred  upon  tbe 
question  whether  such  a  sale  as  he  ordered  would  eventually 
be  for  the  benefit  of  the  infants.  Justice  Bronson  was  clearly 
right  in  supposing  that  the  decision  of  the  Court  of  Chancery 
could  not  be  reviewed  in  this  collateral  way.     Mr.  Senator 
Verplanck  says  that  the  order  under  the  first  two  acts  was  in 
contravention  of  the  statutes,  nor  does  he  think  that  the  act 
of  1816  extended  the  Chancellor's  power  as  to  the  proceeds. 

Upon  the  point  of  looking  into  the  jurisdiction  of  a  court 
collaterally,  when  a  right  of  property  is  claimed  under  its 
proceedings,  we  must  add,  that  it  prevails  in  New  York  just 
as  it  does  in  the  courts  of  England  and  in  the  courts  of  the 
United  States.     In  Latham  v.  Edgerton^  9  Cow.  (N.  T.),  227, 
it  is  said, — ^^  The  principle  that  a  record  cannot  be  impeached 
by  pleading  is  not  applicable  when  there  is  a  want  of  iuris- 
diotion.    The  want  of  it  makes  a  record  utterly  void  and 
unavailable  for  any  purpose.     The  want  of  jurisaiction  is  a 
matter  that  may  always  be  set  up  against  a  judgment  when  it 
is  to  be  enforced,  or  when  any  benefit  is  claimed  under  it.'* 
See  also,  to  the  same  point,  Fentan  v.  Q-arliek^  8  Johns.  (N. 
Y.),  194;  Kiliaume  v.    Woodworth,  6   Id.,  87;   19  Id.,  39; 
6  Wend.  (N.  Y.),  446.     And  in  the  case  of  Rogers  v.  Diel, 
6  Hill  (N.  Y.),  416, — a  case  of  ejectment, — ^the  chief  justice 
ruled  that  the  power  of  a  court  of  chancery  to  ordei    the 
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real  estate  of  an  infant  is  derived  entirely  from  the  statute. 
Thus  sustaining  an  objection  collaterally  to  proceedings  rm^o 
and  a  decree  in  chancery  which  were  regular  in  *form,  *- 
but  void  in  fact,  on  account  of  the  Chancellor's  not  having 
jurisdiction  or  authority  to  make  such  a  decree. 

The  operation  of  every  judgment  depends  upon  the  juris- 

-^  -  diction  of  the  court  to  render  it.     Though  there  may  be 

^v  jurisdiction  for  certain  purposes  in  a  cause,  that  jurisdiction 

->  may  be  exceeded  in  the  judgment.     And  whenever  the  right 

to  property  is  claimed  to  have  been  changed  under  a  judgment 

^-  or  decree  by  a  court,  and  it  is  set  up  as  a  defence  in  another 

B  court,  the  jurisdiction  of  the  former  may  be  inquired  into. 

The  rule  is,  that  where  a  limited  tribunal  takes  upon  itself  to 

:x'  exercise  a  jurisdiction  which  does  not  belong  to  it,  its  decision 

amounts  to  nothing,  and  does  not  create  a  necessity  for  an 

nt  appeal.    Attorney- S-eneral  v.  Lard  HotKam^  Turn.  &  Ross., 

r>  219. 

:?  And  such  is  the  rule  in  New  York,  as  has  been  shown  by 

7^  the  citation  of  cases  from  the  reports  of  that  state.     But 

,if;  it  has  been  argued,  that  the  rule  will  not  apply  in  the  cases 

I  now  in  hand,  because  it  has  been  decided  by  the  highest  tri- 

^  bunal  in  New  York,  that  the  Chancellor  had  jurisdiction, 

^:  under  the  acts  for  the  relief  of  Clarke,  to  give  the  oi*der  per- 

j^  mitting  him  to  sell  the  property  to  his  creditors  in  payment 

pi>  of  his  debts. 

fi^  It  is  difficult  for  us  to  admit  that  the  cases  of  Clarke  v.  Van 

.;  Surlay^  in  15  Wend.,  and  Cochran  v.  Van  Surlay^  in  20  Id., 

i(  were  meant  to  decide  that  point,  when  each  judge  whose 

.}  opinion  has  been  reported  in  those  cases  expresses  an  opinion 

^  amounting  almost  to  a  denial  that  the  Chancellor  had  juris- 

diction to  order  or  permit  a  sale  in  payment  of  Clarke's  debts. 
But  admit  that  the  New  York  cases  are  otherwise,  we  cannot 
admit  that  the  rule  hitherto  observed  in  the  court,  of  recog- 
I';  nizing  the  judicial  decisions  of  the  highest  courts  of  the  states 

upon  state  statutes  relative  to  real  property  as  a  part  of  local 
law,  comprehends  private  statutes  or  statutes  giving  special 
jurisdiction  to  a  state  court  for  the  alienation  oi  private 
estates.  It  has  never  been  extended  to  private  acts  relating 
to  particular  persons,  for  the  reason,  that,  whatever  a  court  in 
a  state  may  do  in  such  a  case,  its  decision  is  no  part  of  local 
law.  It  concerns  only  those  for  whose  benefit  such  a  law  was 
passed,  and  because  the  decision  under  it  is  no  rule  for  any 
other  future  case.  It  may  from  analogy  be  cited  for  the  inter- 
pretation of  another  private  law  of  a  like  kind,  but  then  the 
utmost  extension  of  it  would  be,  that  there  would  be  two 
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eT:i»i:ci&  rmLsea  iht  c^Mntiz-iu  whedier  or  noi  tlie  Chan- 
cell'..r  ha>l  jiirlatiii'ii::!  to  gire  an  order,  permitting  Clarke  to 
CT'^rej  aziT  port  of  ;he  prip^itr  in  payment  of  a  dehL  After 
th^r  most  carenil  p«er:isal  of  the  acta  and  orders,  we  ha^e  oon- 
clcded  that  :r.e  C'r^i^cellor  had  not  the  jurisdiction  to  give  an 
onler,  permitting  darke  to  oonvey  any  part  of  the  deyised 
premiaes  in  datiflf^tion  of  his  debtB,  and  that  neither  De  Graoe 
nor  hia  alienee,  Beny,  can  derire  from  the  order,  or  the  ooo- 
▼eyance  bj  Clarke  to  De  Graaae,  any  title  to  the  piemiseB  in 
diiipute.  This  ODclusion  sabstantially  answers  the  first  four 
LK/inta  certified;  bat  answers  will  be  giren  in  more  precbe 
form  hereafter. 

We  now  proceed  to  the  other  points  certified. 

Upon  the  first  of  them,  relating  to  the  premises  having  been 
parted  with  by  Clarke  to  De  Urasse,  upon  a  consideration 
other  tlian  cash,  we  remark  that  sale  is  a  word  of  precise  legal 
inifKirt,  both  at  law  and  in  equity.  It  means  at  all  times,  a 
contract  between  parties,  to  give  and  to  pass  rights  of  property 
for  money, — which  the  buyer  pays  or  promises  to  pay  to  the 
seller  for  the  thing  bought  and  sold.  Noy's  Max.,  ch.  42; 
Hhet).  Touch.,  244.  No  departure  from  the  manner  in  which 
tt  sale  is  directed  to  be  made,  either  under  a  judgment  at  law 
or  a  decree  in  equity,  is  permitted. 

In  the  acts  for  the  relief  of  Clarke,  $ale  is  the  word  lued 
fttid  rreauetitly  reiieated.  No  other  term,  in  reference  to  the 
piiwiu'  givsii  to  sell  a  part  of  the  devised  premises,  is  usedi 
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n  The  Chanoellor'g  order  is,  that  Clarke  is  permitted  to  sell. 

No  words  are  used  in  the  acts  to  qualify  the  term  scUe.   There 

3  is  not  anything  to  raise  a  presumption,  that  Clarke  was  per- 

mitted to  sell  tor  anything  else  than  cash.     Even  the  r^tue 
debts  of  Clarke,  *which  the  Chancellor  thought  he  had  ^ 
the  jurisdiction  to  order  the  payment  of,  are  directed  to  be 
paid  out  of  the  proceeds  of  the  sale. 

We  think,  therefore,  that  the  deed  executed  by  Clarke  to 
De  Grasse,  being  upon  a  consideration  other  than  for  cash^  is 
not  valid  to  pass  the  premises  in  dispute  to  De  Qrasse,  or  to 
his  alienees* 

Another  point  certified  is  whether  Clarke,  having  previously 
mortgaged  the  premises  in  fee  to  Henry  Simmons,  had  com*- 
petent  authority  to  sell  and  convey  the  same  to  De  Grasse. 
If  Clarke  could  not  convey  the  premises  for  which  he  was  the 
trustee  to  a  creditor  in  payment  of  a  debt  due  when  the  order 
of  the  Chancellor  was  given,  his  having  united  with  the  maa- 
ter  in  chancery  in  mortgaging  the  premises  in  fee  to  Simmons, 
as  a  security  for  a  debt,  could  not,  from  any  transfer  of  it  by 
the  mortgagee,  alter  its  character  as  a  security  for  a  debt,  so 
as  to  permit  the  assignee,  who  by  taking  an  assignment  of  the 
mortgage  became  a  creditor,  or  any  other  person  who  became 
his  assignee,  to  receive  from  Clarke,  a  conveyance  of  the  prem- 
ises in  discharge  of  the  mortgage.  Simmons  was  a  creditor  of 
Clarke.     The  assignee  of  his  claim  could  only  be  a  creditor 

*  in  his  place,  having  no  other  right  to  be  paid  by  a  conveyance 
'  of  the  premises,  than  the  original  creditor  had.  But  in  truth 
'  the  mortgage  was  discharged,  and  being  so,  Clarke  was  re- 
^                 placed  in  his  trustee  relation  to  the  premises,  precisely  as  he 

stood  before  the  mortgage  was  made.     He  could  not  then, 
'  because  the  land  had  been  mortgaged  in  fee  to  Simmons,  have 

*  any  authority  to  sell  and  convey  the  premises  to  De  Grasse, 
for  the  consideration  of  the  debt  due  by  him  to  De  Grasse. 
But  if  by  the  question  it  was  meant  that,  because  Clarke  had 
mortgaged  to  Simmons,  he  could  not  mortg^^  or  sell  again 
after  a  release  from  the  mortgagee,  then  we  conclude  that 
Clarke's  having  previously  mortgaged  the  premises  in  fee  to 
Simmons,  did  not  prevent  him,  after  a  release  from  the  mort- 
gagee, from  selling  and  mortgaging  the  premises  again^  pro« 
vioed  the  same  was  not  done  in  payment  of  a  debt^  or  m 
security  for  a  debt. 

The  eighth  point  may  be  dismissed  with  two  observations. 
If  the  conveyance  from  Clarke  to  De  Grasse  did  not  give  to 
him  a  title,  and  we  have  said  it  did  not^  De  Grasse  could  not 
convey  a  title  in  the  premises  to  a  third  person,  though  value 
was  received  by  him  from  the  latter.     Besides,  in  this  case, 
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tibat  be  iuA  r^A  r^/tyat  env-agii  to  yxt  Ins  ■pcNi  an  ioqviy  mto 
tbe  title  '>f  De  GraHe. 

^fLMgrt  •We  are  nov  brongiit  to  the  eanaidenliaii  of  die 
^^^J  pr  int.  whether  the  deed  to  De  Gnae  is  vafitL  H  heYing 
iM>  eeriA^esLXe  bAfned  ap^^n  it  thiit  it  was  approved  lij  a  mas- 
ter in  eforicenr.  It  inrolres  what  has  be»i  the  ptaeliee  in 
eoorts  of  equity,  which,  from  long  standing,  hahitnal  nse, 
and  oiiiforra  jadicial  aequiesoenee,  has  beeonie  law, — law  in 
England,  law  in  New  Turk,  law  for  the  eomts  of  eqmtjr 
of  the  United  States,  and  law  in  everr  State  of  the  Union, 
ezeept  as  it  may  hare  been  modified  bj  the  legislation  of  the 


t 


The  nsnal  mode  of  selling  property  nndar  a  decree  or  order 
in  ehaocery  is  a  direction  that  it  shall  be  sold  with  the  appro- 
batir>n  of  a  master  in  chancery,  to  whom  the  execution  oi  the 
decree  in  that  particular  has  been  confided.  It  matters  not 
whether  the  sale  b  public  or  priyate  by  a  peiaon  authorised 
to  make  it.  Not  tiiat  the  approbation  of  the  master  in  either 
case  completes  a  title  to  a  purchaser.  It  is  only  the  master's 
approyal  of  the  sale,  and  is  one  step  towards  a  purchaser's 
citing  a  title.  Before,  however,  a  purchaser  ean  get  a  title, 
e  must  get  a  report  from  the  master  that  he  approves  the 
sale,  or  that  he  was  the  best  bidder,  accordingly  as  the  sale 
may  have  been  made  either  privately  or  at  auction.  That 
report  then  becomes  the  basis  of  a  motion  to  the  court,  by  the 
purchaser,  that  his  purchase  may  be  confirmed.  Notice  of  the 
motion  is  ffiven  to  the  solicitors  in  the  cause,  and  confirmation 
ni$i  is  ordered  by  the  court, — ^to  become  absolute  in  a  time 
stated,  unless  cause  is  shown  against  it.  Then,  unless  the  pur- 
chaser calls  for  an  investigation  of  the  title  by  the  master,  it 
is  the  master's  privilege  and  duty  to  draw  the  title  for  the 
purchaser,  reciting  in  it  the  decree  for  sale,  his  approval  of  it^ 
and  the  confirmation  by  the  court  of  the  sale,  in  the  manner 
that  such  confirmation  has  been  ordered.^ 

We  have  been  thus  particular,  for  the  purpose  of  showing 
the  offices  of  the  master  in  relation  to  a  sale,  and  what  is  meant 
bv  subjecting  a  sale  to  the  approval  of  a  master,  and  to  show 
that  such  a  sale,  until  approved  by  the  master  and  confirmed 
by  the  court,  gives  no  title  to  a  purchaser  of  an  estete,  which 
he  may  have  bargained  to  buy.  We  do  not  mean  to  say,  that 
such  cautionary  proceedings  upon  sales  under  decrees  and 
orders  in  chancery  may  not  be  dispensed  with,  by  a  special 


1  CrrBD.    8mUh  ▼.  Wert,  64  AU.,  sa 

660 


JANUARY   T  K  R  ^f ,    1850.  54b 

Williamson  et  al.  o.  Berry. 

order  of  the  Chancellor  to  pretermit  them  ;  but  that  8uob  are 
the  proceedings,  when  no  special  order  has  been  given.  Nor 
do  we  mean  to  have  it  implied  that  a  special  order  for  the 
master's  approval  of  the  sale  was  not  given  in  this  case. 

The  proviso  in  the  order  of  the  15th  March,  1817,  k, — 
"  Provided,  nevertheless,  that  every  sale,  and  mortise,  rm^An 
and  conveyance  *in  satisfaction,  that  may  be  made  by  "- 
the  said  Thomas  B.  Clarke  in  virtue  hereof,  shall  be  approved 
by  one  of  the  masters  of  this  court,  and  that  a  certificate  of 
such  approval  be  indorsed  upon  every  deed  or  mortgage  which 
shall  be  made  in  the  premises." 

Our  interpretation  of  the  order  is,  that  the  approval  of  the 
master,  and  the  certificate  of  it,  are  not  confined  to  a  convey- 
ance in  satisfaction  of  debt,  but  that  the  Chancellor  meant 
that  the  approval  and  certificate  should  be  given  and  be 
indorsed  upon  every  deed  of  sale  and  mortgage,  as  well  as 
upon  conveyances  in  satisfaction  of  debts. 

It  was  also  argued,  that  the  sale  to  De  Grasse  was  a  judicial 
sale.  Unless  a  legal  term  of  definite  and  unmistakable  cer- 
tainty in  all  the  past  application  of  it  shall  be  made  to  com- 
prehend a  transaction  which  it  has  never  included  before,  the 
sale  by  Clarke  to  De  Grasse  was  not  a  judicial  sale.  By  judi- 
cial sale  is  meant  one  made  under  the  process  of  a  court 
having  competent  authority  to  order  it,  by  an  officer  legally 
appointed  and  commissioned  to  sell.^ 

The  sale  by  Clarke  to  De  Grasse  was  an  attempt  by  both  of 
them  to  evade  the  order  of  the  Chancellor,  that  every  sale, 
&c.,  made  by  Clarke,  shall  be  approved  by  one  of  the  masters 
of  this  court,  and  that  a  certificate  of  such  appi*oval  be  in- 
dorsed upon  every  deed  or  mortgage  that  may  be  made  in  the 
premises.  And  in  no  event  could  a  sale  by  Clarke,  in  con- 
lormitv  with  the  order,  have  been  a  judicial  sale,  but  simply 
a  sale  by  a  private  individual  authorized  to  make  it  underacts 
passed  for  his  relief,  and  assented  to  by  the  Chancellor,  for 
the  purpose  of  ultimately  substantiating  and  verifying  by  a 
court  of  record  the  transfer  of  the  property.  It  was  a  sale 
made  without  process,  not  by  an  officer  in  any  sense  of  the 
word,  but  by  a  private  person  to  a  private  person,  after  nego- 
tiation between  them,  and  done  by  one  of  them,  who  had  only 
in  a  particular  way  the  assent  of  the  Chancellor  to  sell. 

Now  if,  in  the  instance  of  Clarke's  conveyance  to  De  Grasse, 
none  of  the  usual  cautions  have  been  taken  bv  the  latter  to 
make  the  conveyance  complete, — which,  for  the  sake  of  the 
present  point,  we  are  only  supposing  might  have  been  done, 
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ver*  ii.*t  "u.t^fL  *  mid  ii-'w  mnii  idotc  »  X*e-  GoMBt'f 

i^X^'**i->?d  -^  'H.  iiit  'yeezmi'tz^  ii  tbt  emflc  ^vrxu nr  nr:  Tm 

^££^-  fc:c»rji«ir  tin-  Bb^  tui  ni^iii-  f;iJtiL  &  ijenmcBae  :if  ri.  ri*  & 

W*  tud  liie  fciiFirer  i    :»iir  iiiCTiiiifis  ir  ibe  j^fug^ 

•r.'li  k  r  •>i  £*-*  i**-  imsi  ZLkf:  siLre  iiiit  ti*  s&^e   iu*  beei 

%  B  gi.  1^1 :  LMT^.thi  T.  *r»./f*!^  2  Bro.  C  Cl  251-      If  ht 

tbkafe  ai  t::!re  ^mi^r   ilii    i=:jieTf6>ct   siue.  fae   must    mbdie 

lii  uJ;fe  ixiftA^ioe.  iLere  vss  a  perrerse  disregBid  br  I>eGj 
'/f  tLe  order  of  tLe  CL2ii;cseII  ^  uid  the  eantion  of  tlie  nListcr. 
Hi«  ^^Ddact  put*  it  out  of  Lis  ft-  -wer,  or  any  one  cl^dmiiiir 
und^r  fcirtu  to  ©f  riL:.liIiu  if  Clarke's  OT'iiTeTanoe  shall  be  de- 
cLire'l  to  be  in  rati:  i  od  a/»:unt  of  the  masxer's  disapprovaJ  of 
t\kt  Bale  auid  his  refuscil  to  put  a  certi£cate  of  approTsi  of  it 
ujx^ij  the  deed  to  De  Gras&e. 

Mr.  Hamiltou,  the  ma^ter^s  testimonj  in  the  ease  is,  that 
Clarke  and  De  Gnuise  came  to  him  ta  approve  the  deed  which 
t  in  hia  injprei^^ion  (lad  been  £lled  up  by  Clarke,  and  that,  upon 
aM^^ertaining  from  them  the  consideration,  he  refused  to  do  su- 
The  deed,  Uxi,  recites  a  er^nside ration  of  two  thousand  dollars^ 
and  it  is  proved  that  the  c*>nside ration  was,  in  feet,  wild  wortJi- 
leiM  tax-hinds  in  Virginia  or  Pennsylvania,  an  account  for 
articles  furnished  to  Ckrke  by  De  Grasse,  arid  some  items  of 
money  lent.     The  witness  says,  both  Clarke  and  De  Grasse 
came  ti>g6ther  more  than  once  to  his  office  on  the  subject,  and 
that  ha  was  bcH^mght  by  them  frequently  to  approve  tJie  deed; 
that  he  would  not  do  so.     It  is  the  case  of  an  anxious  creditor, 
boldinff  on  to  what  he  could  get  from  an  insolvent  and  prodi- 
gal debtor,  in  spite  of  what  he  knew  to  be  the  only  terms 
upon  which  the  debtor  could  convey. 

We  think  that  the  sale  by  Clarke  was  a  nullity  without  such 
approval  bv  the  master,  to  whom  the  execution  of  the  order 
was  confided  by  the  Chancellor.  "Looking  merely  to  the 
parties,  it  is  a  nullity,  because  it  wants  the  assent  of  the  Chan- 
cellor, through  the  officer  whom  he  substitutes  for  himself  to 
^^*    ^^^^*"8  to  t.he  conveyance,  it  is  void  for  the  want  of 
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the  performance  of  that  condition  precedent  which  was  made 
essential,  not  merely  to  the  commencement  of  the  estate,  but 
to  the  very  creation  of  the  power  of  sale." 

It  is  under  that  conveyance,  and  another  from  De  Grasse  to 
him,  that  the  defendant  in  ejectment  claims  title  to  the 
premises  in  dispute.  They  do  not  give  to  him  any  title, 
either  legal  or  equitable. 

*We  answer,  then,  to  the  points  certified  to  this  r»c4Q 
court  for  its  decision : —  ^ 

To  the  first  point,  we  rule,  that  the  act  of  the  Legislature, 
stated  in  the  case,  divested  the  estate  of  the  trustees  under 
the  devise  in  the  will  of  Mary  Clarke,  but  did  not  vest  the 
whole  estate  in  fee,  or  any  part  of  it,  in  Thomas  B.  Clarke. 

To  the  second  point,  we  rule,  that  the  authority  given  by 
the  said  acts  to  the  trustee  to  sell,  was  a  special  power,  to  be 
strictly  pursued,  and  that  the  trustee  was  not  vested  with  an 
absolute  power  of  alienation,  but  only  with  the  power  to  sell 
with  the  assent  of  the  Chancellor,  subject,  in  all  that  the 
trustee  might  do,  by  way  of  sale  or  otherwise,  concerning  the 
premises,  to  re-examination  and  account  in  equity. 

To  the  third  point,  we  rule,  that  so  much  of  the  order  set 
forth  in  the  case,  as  having  been  made  by  the  Chancellor, 
which  permitted  Thomas  B.  Clarke  to  convey  any  part  or 
parts  of  the  southern  moiety  of  the  estate,  or  any  other  part 
of  the  estate,  in  payment  and  satisfaction  of  any  debt  or  debts 
due  and  owing  from  Thomas  B.  Clarke,  upon  a  valuation  to 
be  agreed  between  himself  and  his  respective  creditors,  pro- 
vided, nevertheless,  that  every  sale,  and  mortgage,  and 
conveyance  in  satisfaction,  that  may  be  made  by  the  said 
Thomas  B.  Clarke,  in  virtue  hereof,  shall  be  approved  by  one 
of  the  masters  of  the  court,  and  that  a  certificate  of  such 
approval  be  indorsed  upon  every  deed  or  mortgage  that  may 
be  made  in  the  premises,  or  which  authorized  Thomas  B. 
Clarke  to  receive  and  take  the  moneys  arising  from  the  pre- 
mises and  apply  the  same  to  the  payment  of  his  debts,  and  to 
invest  the  surplus  in  such  manner  as  he  may  deem  proper  to 
yield  an  income  for  the  maintenance  and  support  of  his 
family, — ^was  not  authorized  or  in  conformity  to  the  acts  of 
the  Legislature,  as  they  are  set  forth  in  the  record.  That 
these  orders,  however,  are  to  be  regarded  as  the  acts  of  a 
court  of  chancery,  exercising  a  special  jurisdiction  under 
private  acts,  which  did  not  give  to  the  Chancellor  jurisdiction 
to  pass  the  orders  as  they  have  been  stated  in  this  answer  to 
the  third  point. 

To  the  fourth  point,  we  rule,  that  the  Chancellor  had 
authority  under  the  acts  to  assent  to  sales  and  conveyances 
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of  the  estate  bj  the  trustee ;  bat  not  to  mnj  sde  or  eom^ejy* 
ance,  on  any  other  eonsideration  than  for  eash  paid  on  said 
oonreyaiiee. 

To  the  fifth  point,  we  rule,  that  the  deed  ezaeatod  bj 
Thomas  B.  Clane  to  Geoige  De  Graase,  for  the  premises  in 
question,  is  not  valid,  it  having  been  made  for  a  oonaidention 
other  than  for  cash  paid  on  the  purchase. 

To  the  nxth  point,  we  rule,  that,  if  the  deed  to  De  Qi 
*had  been  otherwise  valid,  which  we  have  said 


-*  not,  it  would  not  be  valid  without  havine  a  certificate 
endorsed  thereon,  that  it  was  approved  bj  Mr.  Hamilton^  the 


master  in  chancery,  to  whom  the  execution  of  the  order 
confided  by  the  Chancellor. 

To  the  seventh  point,  we  rule,  that  the  mortgage  in  fee  of 
the  premises  by  Clarke  to  Simmons,  did  not  so  exhaust  the 
power  as  trustee,  that  he  might  not,  after  a  release  from  the 
mortgi^ee,  sell  or  mortgage  the  property  again ;  but  it  iras 
not  in  the  trustee's  power  to  sell  to  De  Grasse  for  a  debt. 

To  the  eighth  point,  we  rule,  that  the  subsequent  convejF- 
ance  of  the  premises,  as  set  forth  in  the  case,  made  by  Creorge 
De  Grasse,  would  not  give  to  his  grantee,  or  the  grantee's 
assigns,  a  valid  title  against  the  plaintifis  in  ejectment. 

Mr.  Chief  Justice  TANEY  dissented  from  the  opinion  of 
the  court  in  this  case,  and  also  in  the  subsequent  eases  of 
Williamsan  and  Wife  v.  The  Irish  Presbyterian  Cangrtgatian 
of  New  Yorkj  and  of  Charles  A.  WiUiamson  and  Wife^  Rmpert 
J.  Cochran  and  Wife^  and  Bayard  Clarkej  v.  Q-eorge  Bail;  and 
concurred  with  Mr.  Justice  NELSON. 

Mr;  Justice  CATRON  also  dissented  in  the  above  enumer* 
ated  cases,  and  concurred  with  the  opinion  of  Mr.  Justice 
NELSON. 

Mr.  Justice  NELSON. 

I  am  unable  to  concur  in  the  judgment  of  a  majority  of  the* 
court  in  this  case,  and  shall,  therefore,  proceed  to  state  the 
grounds  of  that  dissent,  with  as  much  brevity  as  the  nature 
and  importance  of  the  questions  involved  will  admit. 

I  shall  confine  the  examination  to  those  grounds  which  I 
regard  as  decisive  in  the  determination  of  these  questions, 
without  stopping  to  discuss  several  other  points  made  upon 
the  aigumeut,  and  which  have  a  more  remote  bearing  upon 
the  case. 

The  will  of  Mary  Clarke,  made  and  published  April  Gth, 
1802,  lies  at  the  foundation  of  this  controversy;   and  it  is 
necessary,  therefore,  to  recur  for  a  moment  to  its  provisions. 
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'  She  devtsed  to  three  trustees  arnd  their  heirs,  a  part  of  her 

^  fttrm  at  Greenwich,  called  Chelsea,  then  situate  in  the  vicinity 

of  the  city  of  New  York,  now  a  part  of  it,  embracing  some 

'  forty  acres  of  land,  together  with  a  dwelling-house  in  town, 

'  in  trust,  to  receive  the  rents  and  profits,  and  pay  the  same  to 

^  Thomas  B.  Clarke,  a  grandson,  during  his  life ;  and  after  his 

decease,  to  convey  the  estate  to  his  children  living  at  his 

t  death ;   and  if  he  should  leave  no  children,  then,  in  trust,  to 

convey  the  dame  to  Clement  C.  Moore,  and  his  heirs. 

*Thomas  B.  Clarke^  the  tenant  for  life,  was  married  r*rg-| 
in  1802>  and  in  1814  had  a  family  of  six  children,  the  '- 
eldest  eleven  years  of  age ;  and  on  the  2d  of  March  of  that 
year,  applied  to  the  Legislature  of  New  York  for  relief  on  the 
ground  that  the  property  devised  was,  in  its  then  condition, 
nearly  unproductive,  and  incapable  of  being  improved  so  as  to 
i  yield  an  adequate  income  for  the  maintenance  and  support  ot 

I  himself  and  fttmily. 

The  trustees,  and  C.  C.  Moore  joined  in  the  application. 
On  the  Ist  of  April,  1814,  an  act  was  passed  for  his  relief, 
authorieing  the  Court  of  Chancery  to  appoint  trustees  in  the 
place  of  those  named  in  the  will,  and  providing  for  a  sale  of  a 
moiety  of  the  estate  by  the  trustees,  under  the  direction  of 
the  Chancellor;  the  proceeds  to  be  invested  in  stocks  or  real 
security^  upon  the  trusts  in  the  will,  and  the  income  to  be 
applied  to  the  maintenance  and  support  of  the  family  of 
Clarke,  and  the  education  of  his  children.  Nothing  was  done 
under  this  act. 

On  the  21st  of  February,  1816,  Clement  C.  Moore,  the 
ultimate  remainder-man  under  the  will,  released  and  quit- 
claimed all  his  interest  in  the  estate  to  Clarke;  and  on  a 
second  application  to  the  Legislature  for  relief,  a  supplemental 
act  was  passed,  on  the  24th  of  March,  1815,  reciting  in  the 
preamble  the  release,  and  substituting  Clarke  as  the  trustee  of 
the  estate  in  place  of  those  provided  for  in  the  previous  act ; 
and  authorizing  a  sale  by  the  trustee  of  a  moiety  of  the  estate, 
with  the  assent  of  the  Chancellor,  and  providing  for  the 
investment  of  so  much  of  the  proceeds  in  Clarke,  as  trustee, 
as  the  Chancellor  should  direct ;  the  income  of  the  investment 
to  be  applied  to  the  maintenance  and  support  of  the  family,  as 
in  the  previous  act. 

On  an  application  to  the  Chancellor,  under  this  and  the  pre- 
vious act,  on  the  28th  of  June,  1815,  an  order  of  reference  to 
one  of  the  masters  in  chancery  was  made,  directing  him  to 
inquire  into  the  debts  of  Clarke,  distiuguishiug  between  those 
contracted  for  the  maintenance  of  his  family  and  the  educa- 
tion of  his  children  ;  and  into  the  then  condition  of  the  estate 
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"^  '-    f  ft  itw  u  L&.  liie  «ft.e5  hMTzi^g  been  npexseded 

ii-tt-Vrr  IT  T^n.!  ::  b-iirrs.  fti  i^  r»j3esi  of  the   tni^iec.  fc^ 

;  :*i^«i  liit  ftfcirJme  :f  ii«e  jrij^enr.     And  on  ft^«pIiemxion  lo 

'L^  L^^.&is.*^  k.:j  i*cer  ft^  w»&  jsksftei.  on  die  29iii  of  Matc^ 

1*>;,  4-:l  rrr:-  g  Clirre-  fts  tmsiee,  under  the  order  aZreaJj 

gr&i.-uc»i  Lj  ijifc  Crjc^elliT,  or  ftar  &ubaeqaent  onleiB   thftt 

iLi^Li  hi  ^rtL^Uri,  eiiler  to  mr-ngagc  or  aell  the   premisei 

Trr..::.  ti.e  Cr-Ar.oelI:T  had  penniued.  or  might  permit  liiin  to 

Mrll ;  fti.1  Uj  ft]:  ;>  iLe  proceeds  to  the  pnzpaseft  lequired,  or 

tLat  m.g!i:  be  re-i^^ired,  bj  the  Chftnoellor,  under  the  previous 

ftcift  of  iht  legii.ature. 

On  tLe  loiri  of  Maxtch,  1816,  on  an  application,  the  Chan- 

celior  ordered  tLat  Clirke  be  authorixed  to  mortgage  or  aell 

the  raoietj  of  the  estate,  as  proTided  for  in  the  aereral  acts»  as 

might  be  dee:aed  inost  benencial  to  all  parties  concetned  ;  and 

a.uif  to  convey  any  part  of  it  in  payment  and  satisCftcl^on  of 

any  debt  owing  by  hiin,  upon  a  valuation  to  be  agreed  on 

between  him  and  Ids  credit-jrs,  provided  that  eveiy  sale,  and 

fuortgage,  and  c^juveyauce  in  satisfaction,  that  may  be  made 

by  him,  shaii  be  approved  by  one  of  the  masters  of  the  court; 

and  that  the  certilicate  of  such  approval  be  indorsed  on  such 

deed  or  mortgage  that  may  be  made  in  the  premises.     And 

further,  tliat  he  apply  the  proceeds  to  the  payment  of  his 

debttt,  and  invest  the  surplus  in  such  manner  as  he  may  deetii 

proper  to  yield  an  income  for  the  support  and  maintenance  of 
hia  family.  " 

.u  P?  ^*'?  ,^  ^/  August,  1821,  Clarke,  under  this  order  of  the 
ol/n  f .  **^,  conveyed  the  lot  in  question,  among  others,  to 
dZil^^ ii^»r^''''***S'  ^""^  ^^®  consideratiou  on  the  feoe  of  the 
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The  defendant  holds  through  intermediate  conveyances  from 
De  Grasse,  and  is  admitted  to  be  a  bond  fide  purchaser. 

I  have  thus  stated  the  material  facts  out  of  which  the 
important  questions  involved  in  this  case  arise :  and  I  have 
done  so  for  the  reason,  that,  in  my  judgment,  the  statement 
itself  presents  a  history  of  legislative  and  judicial  proceedings, 
which  demonstrate  that  the  legal  title  to  the  premises  in  con- 
troversy is  in  the  defendant,  upon  well  established  principles 
of  law, — a  title  derived  under  a  judicial  sale,  made  in  pui^ 
suance  of  an  order  or  judgment  of  one  of  the  highest  courts 
in  a  state,  in  the  exercise  of  its  general  jurisdiction. 

This  plain  proposition  is  manifest  on  the  face  of  the  record. 
Every  order  made  by  Chancellor  Kent  was  made  in  his  court 
according  to  the  established  forms  of  proceeding,  and  rules  of 
the  court. 

♦The  Chancellor  had  previously  determined,  (^In  the  r«cco 
Matter  of  Bostwick,  4  Johns.  (N.  Y.)  Ch.,  100,)  that  a  L  ^^^ 
proceeding  of  this  character  could  be  properly  instituted  by 
petition  instead  of  by  bill,  as  he  found  it  to  be  in  conformity 
with  the  established  practice  of  the  Court  of  Chancery  in 
England. 

The  practice  there  had  not  been  uniform,  depending  some- 
what upon  the  amount  of  the  estate ;  and  a  distinction  had 
'^^  been  made,  at  one  time,  between  real  and  personal  estate  ;  but 

^^'  the  later  authorities  had  generally  concurred  in  allowing  the 

institution  of  the  proceeding  by   petition.     (2  Story  Eq., 
§  1354,  p.  582,  and  cases  there  referred  to ;  Maopherson  on 
7'^  Infants,  ch.  22,  §  1,  and  cases.) 

^''  In  every  instance,  the  application  took  the  usual  course  of 

^  a  reference  to  one  of  the  masters  of  the  court,  directing  him 

to  inquire  into  the  truth  of  the  allegations  in  the  petition, 
and  report  thereon ;  and  upon  the  coming  in  and  filing  of  the 

*  report,  the  order  was  entered. 

'J  All  the  powers  and  machinery  of  the  court  were  used  in 

'^'  conducting  the  proceedings  ;  and  which,  while  they  facilitate 

^f  the  orderly  despatch  of  business,  at  the  same  time  enable  the 

parties  to  present  their  case  in  the  fullest  and  most  authentic 

form,  for  the  judgment  of  the  court. 

*  Even  if  a  bill  had  been  filed  in  this  case, — and  we  have  seen 
^'                    that  it  might  have  been,  in  which  event,  it  would  hardly  have 

been  pretended  the  order  or  decree  of  the  court  could  have 
^  been  questioned  collaterally, — the  forms  of  the  proceeding 

'  could  not  have  been  more   strictly  observed.      Indeed,  the 

petition  in  the  particular  case  is  nothing  more  than  a  sub- 
stitute for  the  bill,  as  affording  a  more  speedy  and  economica) 
mode  of  instituting  the  proceedings. 
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7xii<s;  ger^r^  :mpr«^;::.  ,1  ^  i2je  eas^  .n  tliis  bead,  bjs 
I^*.:'!  R^di^ddiLle.  i^  i:^.  tie  j:;r:-i.i£«7  r.is  a  right  to  prBBUiiie 
XuaX  the  cr,ajt  La*  takea  tLe  sice's  n'rce^-sArr  to  inTestigate  the 
rlgr«U  ''f  the  parties^  ai.i  iL^  it  Lj&fr  .•!:;  mvestigation  properlj 
d^^^ree^l  a  aa<e  Tl  Sch.  &  L^  5^7.)  And  saja  Mr.  Jastioe 
Th'^mjiHoa,  ixi  deareiUsg  the  opiiiioQ  of  this  oourt^  in  I^beip- 
i«:^  V.  lUfni^,  2  Pet^  16^ — ^^  If  the  purchaser  was  respoDStble 
for  the  KDiatakea  of  the  c^ort  in  pijiot  of  fact^  after  it  had 
a/ijiidicated  upon  the  £act&,  and  acted  apon  them,  these  sales 
would  be  snares  for  honest  meD.  The  purchaser  is  not  bound 
Up  Untk  farther  back  than  the  order  of  the  courts  He  is  not 
Up  Hte  whether  the  Ci^^urt  was  mistaken  in  the  facts/* 

The  defendant  in  that  case  held  the  title  under  a  judicial 
sale«  ordered  by  the  court  in  a  case  of  partition,  where  the 
cofnrnissioneni  had  reprirted  that  partition  could  not  be  made 
without  l(m».  The  Huit  was  brought  by  the  heirs,  who  set  up, 
an  invalidating  the  title  of  the  defendant,  that  neither  of  the 
children  of  the  intentate  was  of  age  at  the  time  of  the  sale, 
"^riie  Mtatute  expresHly  fr>rbade  it,  until  the  eldest  became  of 
age.  'i'he  other  ground  was,  that  the  sale  had  been  confirmed 
only  conditionally.  The  court  held  the  parties  concluded  by 
the  order  and  sale. 

I  shiill  not  pursue  the  examination  of  this  branch  of  the 

OHKo  farthdr,  as  the  principle  upon  which  it  rests  has  become 

Ino<»rpomte(l   into   the   very  elements  of   the  law.     I  have 

rnftti't'cxt  U)  these  two  cases,  simply  to  illustrate  the  strength 
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and  force  of  the  principle,  in  protecting  the  title  of  a  h&nSJUte 
purchaser,  standing  in  the  relation  of  the  present  defendant. 

Bnt  it  has  been  argued,  that  Chancellor  Kent,  while  sitting 
in  his  court,  administering  the  law  under  these  acts  of  the 
Legislature  of  New  York,  has  misconstrued  or  misappre- 
hended the  nature  of  his  jurisdiction  ;  and  that,  instead  of 
sitting  as  a  court,  he  was  acting  in  the  subordinate  character 
of  a  commissioner,  or  as  an  individual  outside  of  his  court ; 
that  it  was  an  extraordinary  power,  conferred  upon  him  by  a 
special  statute,  prescribing  the  course  of  proceeding;  and 
that  any  departure  therefrom,  or  error  in  the  proceedings, 
rendered  the  order  null  and  void,  and  of  course  all  acts  done 
under  it. 

It  was  even  intimated,  though  not  argued,  that  the  statutes 
themselves  were  unconstitutional ;  that  it  was  not  competent 
for  the  Legislature  to  authorize  the  sale  of  the  real  estate  of 
infants  for  their  maintenance  and  support,  or  for  their  edaca- 
tion  or  advancement  in  life. 

♦We  suppose  this  power  will  be  found  to  exist  in  r»ccc 
every  civilized  government,  that  acknowledges  a  super-  *- 
intending  and  protecting  power  over  those  of  its  citizens  or 
subjects  who  are  disabled  through  infancy  or  infirmity  from 
taking  care  of  themselves ;  and  that,  where  they  possess  the 
means  of  themselves,  they  will  be  applied,  under  the  direction 
of  the  proper  authority,  to  their  support  and  nourishment. 

No  one  doubts  the  power  of  the  government  to  take  the 
property  of  the  citizen  to  support  the  paupers  of  the  state ; 
and,  surely,  it  can  hardly  be  regarded  as  a  very  great  stretch 
of  power  to  provide  for  the  application  of  it  to  the  mainte- 
nance and  support  of  the  owner  or  proprietor  himself  or  even 
to  the  support  of  the  members  of  the  same  family. 

But  I  shall  not  go  into  this  question ;  for  whatever  may  be 
the  objections  to  the  exercise  of  the  legislative  powers,  we  are 
not  aware  of  any  on  the  ground  of  repugnancy  to  the  Consti- 
tution of  the  United  States,  or,  if  made,  that  there  is  any 
foundation  for  it ;  and  as  to  the  state  of  New  York,  where  the 
question  alone  must  be  determined,  no  doubt  is  entertained 
there  in  respect  to  it,  by  any  department  of  the  government. 

But  to  recur  to  the  jurisdiction  of  the  Chancellor. 

The  Court  of  Chancery  possesses  an  inherent  jurisdiction, 
which  extends  to  the  cure  of  the  persons  of  infants  so  far  as 
ifl  necessary  for  their  protection  and  education ;  and  also  to 
the  care  of  their  property,  real  and  personal,  for  its  due  man* 
agement,  and  preservation,  and  proper  application  for  their 
maintenance. 

The  court  is  the  general  guardian,  and,  on  the  institution  of 
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S:-l.  V>::  1>  Te^  52:  MitT^er?.  -  -i  riie  Law  of  InfiuitB. 
p.  I'Ti  A::/x.  1 :  E^:\^  r.  5fvr»«,  3  Alt.  «0L  S.  C.) 
If  "UJt  fiiber  3  =.-■:  khle  v  =LAin:Ah:  his  chCdrou  tiie 
will  '.ni^  'nif- t^r^r-se  :':ii  :f  tr.ei7  own  estate;  and  the 
\i\.\xj  ceed  ct  d^jex:i  ::!•::;  :iie  iz:a»  iTe&cr,  but  imfaflitf, 
fr^isa  AToiud  nieaos.  tr  gire  ibe  cLiM  an  edneatian  suitable  to 
«re^i  tiie  fortune  poBeawd  or  expected  (ifci«lv»rt&  t. 
•^'^J  Bmcht^yriL  1  Cox.  •«:  J'errMM  t.  SBk.  Coop^  52.) 
The  allowanee  will  be  made,  altb-agfa  the  derise  or  settle- 
merit  nnder  which  the  pr'jpertj  is  held  contains  no  direction 
for  maintenance  C^*)*  ^°^  eren  directs  the  inoome  to  aoc»- 
rrjiilate.  (5  Yea.  194, 135,  a.  197.  note;  10  Id^  44;  4  Sim^ 
132 ;  Kacpheraoo,  eh.  21,  §  2.  p.  223.) 

It  is  also  settled,  that  where  there  are  l^aeies  to  a  daas  of 
children,  for  whom  it  would  be  beneficial  that  maintenance 
should  be  allowed,  thon^  the  will  does  not  anthorize  it,  bat 
directs  an  aecnmnlation  of  the  income,  and  the  principal,  with 
the  accomnlation,  to  be  paid  orer  at  twenty-one,  with  snr- 
▼ivorship  in  case  any  shoold  die  under  age,  the  court  will 
direct  maintenance  (11  Yes.,  606;  12  Id.,  204;  8  Swanst^ 
486)  ;  but  if  there  is  a  gift  orer,  it  will  not  be  allowed  with- 
out the  consent  of  the  ultimate  devisee.  (14  Yes.,  202;  5 
Id.,  195,  n. ;  Ward  on  Legacies,  303 ;  Macpherson,  pp.,  282, 
288,  284.) 

So  the  court  will  break  in  upon  the  principal,  where  the 
income  is  insufficient  for  maintenance  and  education  (1  Jac. 
&  W.,  258 ;  1  Russ  &  M.,  575,  499)  ;  and  wUl  break  in  upon 
it  for  past  payments  (2  Yem.,  187 ;  2  P.  Wms.,  28) ;  and 
where  the  rather  is  unable  to  maintain  his  children,  and  has 
Oi>ntracted  debts  for  this  purpose,  or  for  their  education,  tbe 
court  will  direct  a  reimbursement  out  of  the  children's  estate 
(6  Ves.,  424,  464 ;  1  Bro.  C.  C,  887 ;  Macpherson,  sec  9, 
p.  246) ;  and  will,  if  the  father  or  mother  is  in  narrow  oiroum- 
Ntanoes,  in  ftzing  the  allowance,  have  regard  to  them,  increas 
ing  it  for  the  benefit  of  the  family.     (1  Yes.,  160 ;  2  Bro.  G 
().,  281 ;  1  Beav.,  202;  1  Cox,  179.) 
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The  management  and  disposition  of  the  estates  of  infants, 
which  I  have  thus  referred  to  and  briefly  stated,  with  the 
authorities,  are  among  the  mass  of  powers  upon  this  subject 
which  belong  to  the  original  and  inherent  jurisdiction  of  the 
Court  of  Chancery.  They  relate  to  their  personal,  and  the 
income  of  their  real,  estate,  the  court  having  no  inherent 
power  to  direct  a  sale  of  the  latter  for  their  maintenance  or 
education  ;  that  power  rests  with  the  legislature.  It  will  be 
seen,  therefore,  that  the  only  additional  authority  conferred 
upon  the  Chancellor,  by  the  acts  of  the  legislature  in  ques- 
tion, was  the  power  to  direct  the  sale  of  the  real  estate, — to 
convert  it  into  personalty  for  the  purposes  mentioned.  It 
was  but  an  enlargement,  in  this  respect,  of  the  existing  juris- 
diction of  the  court ;  placing  the  real  estate,  for  the  purpose 
of  maintenance  and  education,  upon  the  same  footing  as  the 
personalty.  With  this  exception,  every  power  conferred  or 
exercised  under  the  acts  in  question,  in  the  management  and 
application  of  the  fund,  as  we  have  seen,  belonma  inherently 
to  its  general  jurisdiction ;  and  its  exercise  m  the  partic- 
ular case  was  as  essential  for  the  proper  management  r«eeiT 
and  preservation,  *and  application,  as  in  any  other  that  I- 
mimt  come  before  the  court. 

We  can  hardly  suppose  that  it  was  the  intention  of  the 
legislature  to  confer  authority  upon  the  Chancellor  in  one 
capacity  to  sell,  and  in  another  to  manage  and  apply  the  pro- 
ceeds for  the  benefit  of  the  children.  And  yet  such  must  be 
the  conclusion,  unless  we  suppose  it  was  intended  that  the 
fond  itself  should  be  administered  out  of  court,  and  under 
the  direction  of  the  Chancellor  as  a  commissioner. 

I  must  be  permitted,  therefore,  to  think,  that  Chancellor 
Kent,  familiar  to  his  mind  as  were  the  powers  and  duties 
belonging  to  his  court  over  the  estates  of  infants,  as  well  as 
in  respect  to  every  other  branch  of  equity  jurisprudence,  did 
not  mistake  or  misapprehend  the  nature  of  the  powers  and 
duties  enjoined  upon  him  under  the  acts  in  question.  And 
that  he  might  well  conclude,  that  the  authority  to  sell  the 
real  estate  of  the  children,  for  their  maintenance  and  educa- 
tion, was  but  an  enlargement  of  his  general  jurisdiction  in 
the  management  and  disposition  of  their  property  for  the  pur 
poses  mentioned.  Indeed,  the  very  objects  of  the  sale  pointed 
directly  to  this  jurisdiction.  How  apply  the  fund  for  mainte- 
nance and  education, — as  commissioner,  or  chancellor?  Cer- 
tainly, he  could  not  doubt  as  to  the  intent  or  objects  of  the 
acts  in  this  respect.  It  was  a  fund  to  be  broueht  into  the 
court,  and  the  children  were  to  become  wards  of  tiie  court,  tc 
be  cherished,  and  protected  by  its  powers. 
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In  addition  to  the  judgment  of  Chancellor  Kent  hinsel^ 
we  hare  also  the  judgments  of  tLe  two  highest  courts  in  New 
York,  in  the  case  of  Olarke  v.  Van  Surlaj^  16  Wend.  (N.  T.), 
486,  and  Coekran  t.  The  Same,  20  Id.,  866,  S.  G. 

That  was  a  suit  involving  the  same  title,  brought  by  one  of 
the  heirs  of  Thomas  B.  Clarke,  and  depending  apon  tiie  same 
evidence.  It  was  first  decided  in  the  Supreme  Court  of  that 
state  in  1886,  and  in  the  Court  for  the  Uorrectioii  of  Enofs 
in  1888. 

It  was  determined  by  both  courts,  that  the  title  of  the  pur- 
chaser ¥ras  valid,  on  the  ground,  that  he  held  under  a  jndicial 
sale  directed  by  the  Chancellor  in  the  exercise  of  his  genend 
jurisdiction;  and  that,  having  jurisdiction  of  the  sabjeot- 
matters,  if  any  error  was  committ<)d,  either  in  his  eonstractioo 
of  the  acts  of  the  legislature  or  in  the  application  of  the 
funds,  it  was  not  inquirable  into  in  a  court  of  law.  The  order 
was  conclusive,  till  set  aside,  upon  all  the  parties. 

No  member  of  either  court  that  expressed  an  opinion  enter- 
*6681  ^^^^  ^  doubt  about  the  nature  of  the  jurisdiction. 
-1  The  judgment  *had  the  concurrence  of  Chancellor 
Walworth,  his  learned  successor,  who  has  presided  in   that 
court  with  distinguished  ability  for  the  last  twenty  years*  and 
is  familiar  with  its  organization  and  powers.     If  it  is  possible, 
therefore,  for  a  judicial  question  involving  the  construotion 
of  state  laws  to  be  settled  by  learning  or  authority  in  its  own 
courts,  it  would  seem  that  the  one  beiore  us  has  been. 

But  there  is  another  view  of  this  branch  of  the  case,  which, 
in  my  judgment,  is  equally  decisive  of  the  question;  and 
much  more  important,  on  account  of  the  principle  involved. 
Where  are  we  to  look,  for  the  purpose  of  ascertaining  the 
jurisdiction  of  the  Court  of  Chancery  of  the  state  of  New 
York?  To  the  judgment  of  this  court,  or  to  the  laws  and  the 
decisions  of  the  courts  of  the  state? 

It  should  be  recollected,  that,  in  the  trial  of  titles  to  real 

froperty  held  or  claimed  under  the  laws  of  the  state^  the 
Weral  courts  sitting  in  the  state  are  administering  those 
laws,  the  same  as  the  state  courts,  and  can  administer  no 
other.  They  are  obliged  to  adopt  the  local  law,  not  only 
because  the  titles  are  founded  upon  it,  but  because  these 
courts  have  no  system  of  jurisprudence  of  their  own  to  be 
administered,  except  where  the  title  is  a£Pected  by  Uie  Consti- 
tation  of  the  United  States,  or  by  acts  of  Congress. 

It  has  been  held,  accordingly,  that  we  are  to  look  to  the 
local  laws  for  the  rule  of  decision,  as  ascertained  by  the  deei 
sions  of  the  state  courts,  whether  ^^hese  decisions  are  grounded 
on  the  construction  of  statutes,  oi  I'lmi  a  part  of  the  unwrittei: 
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law  of  the  state.  The  court  adopts  the  state  decisions^ 
because  they  settle  the  law  applicable  to  the  case.  Suoh  a 
course  is  deemed  indispensable  in  order  to  preserve  unifop* 
mity;  otherwise,  the  peculiar  constitution  of  the  judicial  tri* 
biinals  of  the  states,  and  of  the  United  States,  would  be  pro^ 
d  active  of  the  greatest  mischief  and  confusion, — a  perpetual 
conflict  of  decision  and  of  jurisdiction. 

In  construing  the  statutes  of  a  state  on  which  land  titlaH 
depend,  say  the  court,  infinite  mischief  would  ensue  should 
this  court  observe  a  different  rule  from  that  which  has  been 
established  in  the  state ;  and  whether  these  rules  of  land  titles 

E'ow  out  of  the  statutes  of  a  state,  or  principles  of  the  common 
w,  adopted  and  applied  to  such  titles,  can  make  no  differ^ 
ence ;  as  there  is  the  same  necessity  and  fitness  in  preserving 
uniformity  of  decisions  in  the  one  case  as  in  the  other.  This 
court  has  repeatedly  said,  speaking  of  the  construction  of 
statutes,  that  it  would  be  governed  by  the  state  constructiou 
where  it  is  settled,  and  can  be  ascertained,  especially  r«ccQ 
*  where  the  title  to  lands  is  in  question.  (12  Wheat.,  ^ 
167, 168 ;  6  Pet.,  291.)  In  the  case  of  Nesmith  et  al.  v.  Sheldon 
et  al.y  7  How.,  818,  decided  at  the  last  term,  involving  a  ques* 
tion  upon  the  statutes  of  Michigan,  the  court  say,-*'^  It  is  the 
established  doctrine  of  this  court,  that  it  will  adopt  and  follow 
the  decisions  of  the  state  courts  in  the  construction  of  their 
own  constitution  and  statutes,  when  that  construction  has 
been  settled  by  the  decision  of  its  highest  judicial  tribunal."^ 

Now  what  can  be  more  peculiarly  a  matter  of  local  law,  and 
to  be  ascertained  and  settled  by  the  state  tribunals,  than  the 
obaraoter  and  extent  of  the  jurisdiction  of  their  courts,  and  the 
effect  to  be  given  to  their  own  orders  and  judgments. 

I  suppose  it  will  not  be  denied  but  that  each  state  has  the 
right  to  prescribe  the  jurisdiction  of  her  courts,  either  by  the 
acts  of  her  legislature,  or  as  expounded  by  the  courts  them- 
selves; and  that,  if  that  jurisdiction  is  settled  by  a  long 
ooorse  of  decision,  or,  in  respect  to  the  particular  case,  by  the 
authority  which  has  a  right  to  settle  it,  this  court,  profesaiuff 
to  administer  the  laws  of  the  state  as  they  find  them,  ana 
acting  upon  their  own  principle,  as  well  as  the  prinoiple  of  the 
thirty-fourth  section  of  the  Judiciary  Act,  caunot  disregard  the 
jurisdiction  as  thus  settled. 

It  ]g  no  answer  to  this  view  to  say,  that  the  auestion  here 
is  the  oonstruotion  of  a  private  statute  of  New  York.  That 
Msumes  the  very  point  in  controversy.  The  point  is.  Can 
oourt  reach  the  question  involving  the  oonsteuotion  of  the 


^  Appunx    Van  MenB$elaer  v.  Kearney^  11  How.,  81S. 
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statute?  That  depends  upon  the  prior  one,  whether  Chan- 
oellor  Kent  acted  in  the  exercise  of  the  jurisdiction  of  his 
court  in  expounding  the  statute.  If  he  did,  the  question 
upon  its  construction  is  concluded ;  and  whether  the  eonstruc- 
kion  foe  right  or  wrong  is  a  matter  not  inquirable  into  in  this 
collateral  way. 

The  case,  therefore,  comes  down  to  a  question  of  jurisdic- 
tion,— a  question  which  Chancellor  Kent  himself  settled  in 
this  very  case  in  1815,  which  settlement  has  since  been  con- 
firmed by  the  highest  tribunals  in  the  state,  and  about  which 
no  one  of  them  there  could  be  brought  to  entertain  a  doubt. 

I  must  be  permitted  to  think,  therefore,  that,  looking  at  the 
question  as  an  oririnal  one,  Chancellor  Kent  was  right  in  the 
jurisdiction  that  he  exercised  in  administering  the  acts  in 
question ;  and  that,  whether  so  or  not,  it  belonged  to  the 
courts  of  that  state  to  expound  and  settle  the  limit  of  his 
jurisdiction ;  and  that,  when  so  settled,  it  becomes  a  rule  of 
decision  for  the  Federal  courts  sitting  in  the  state,  and  admin- 
istering her  laws ;  and  that  therefore  the  order  of  the  Chan- 
cellor in  question  was  conclusive  upon  the  matter  before  him, 
and  is  not  inquirable  into  collaterally  in  a  court  of  law. 
*fiB01  *But  were  we  compelled  to  go  behind  the  order,  and 
-'  to  re-examine  the  case,  as  upon  an  appeal,  we  peroeiye 
no  difficulty  in  sustaining  it. 

When  Clarke  applied  to  the  legislature,  in  1815,  for  relief, 
he  was  the  owner  of  the  life  estate,  and  of  the  ultimate 
remainder  in  the  premises,  the  residue  belonging  to  the 
children ;  and  for  this  reason,  doubtless,  the  act  which  was 
passed  at  that  time  left  it  discretionary  with  the  Chanoellor 
to  determine  the  portion  of  the  proceeds  that  should  belong  to 
Clarke,  individually,  and  also  as  trustee  for  the  children. 

And  under  this  provision  of  the  law,  before  any  order  was 
made  for  the  disposition  of  the  proceeds,  the  court  ordered  a 
reference  to  the  master  to  ascertain  the  amount  of  his  debts, 
and  what  portion  of  them  had  been  contracted  for  the  main- 
tenance of  the  family  and  education  of  the  children. 

The  interest  of  Clarke  in  the  proceeds  was  properly  appli- 
cable to  his  own  debts,  as  well  as  to  the  debts  contracted  for 
the  support  of  the  family ;  and  after  the  coming  in  of  the 
report  which  exhibited  the  amount  of  the  debts,  and  for  what 
purposes  contracted,  the  order  for  the  application  of  the  pro- 
ceeds was  made.  This  is  the  order  referred  to  and  confirmed 
by  the  act  of  1816. 

It,  in  effect,  applied  what  was  regarded  by  the  Chaneellor 
as  the  interest  of  Clarke  in  them  to  the  payment  of  his  own 
debts ;  the  amount  of  that  interest,  as  we  have  seen,  havinfl 
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been  left  to  be  ascertained  by  him  in  the  exercise  of  his  judg- 
ment in  the  matters.  That  Clarke  had  a  considerable  interest 
is  apparent,  having  united  in  himself  two  portions  of  the 
estate.  That  the  Chancellor  erred,  in  the  exercise  of  his 
judgment  in  dividing  the  proceeds  of  the  estate  between 
Clarke  and  his  children,  according  to  their  respective 
interests,  does  not  appear,  nor  can  it  be  shown  from  any  thing 
to  be  found  in  the  record ;  much  less  can  a  want  of  power  to 
act,  or  an  excess  of  power  in  acting,  be  predicated  of  the 
exercise  of  any  such  discretionary  authority. 

Then,  as  to  the  application  of  a  portion  of  the  fund  belong- 
ing to  the  children  for  the  maintenance  of  the  family,  as  well 
as  their  own  education. 

From  the  cases  already  referred  to  on  that  subject,  we 
have  seen  that  this  is  within  the  acknowledged  powers  of  the 
Court  of  Chancery,  and  of  which  it  is  in  the  habitual  exercise, 
in  cases  where  the  parents  are  in  narrow  circumstances,  and 
unable  to  furnish  the  means  of  support.  The  application  is 
made  for  the  benefit  of  the  children,  that  they  may  have  the 
comforts  and  enjoyments  of  a  home,  with  all  the  wholesome 
and  endearing  influences  of  the  family  association. 

*Even  beyond  this,  small  annuities  have  been  settled  r«eAi 
upon  the  father  and  the  mother,  in  destitute  circum-  ^ 
stances,  out  of  the  estates  of  the  infant  children. 

It  was  a  knowledge  of  these  principles,  which  were  familiar 
to  the  mind  of  Chancellor  Kent,  as  was  the  whole  system  of 
the  powers  and  duties  of  his  court  over  the  persons  and 
estates  of  infants,  that  dictated  the  granting  of  uie  order  in 
question;  and,  in  my  judgment,  so  far  as  the  power  and 
authority  of  the  court  was  concerned,  which  is  the  question 
here,  it  requires  but  an  application  of  these  principles  to  the 
facts  before  him  to  enable  us  to  see  that  it  was  well  warranted. 

Again,  it  is  said  that  the  children  were  not  parties  to  the 
proceedings.  The  same  may  be  said  concerning  the  exercise 
of  all  the  powers  of  the  Court  of  Chancery  over  the  estates 
of  infants. 

The  answer  is,  the  proceeding  is  not  an  adversary  suit.  The 
estate  is  regarded  as  a  fund  in  court,  and  the  infants  as  wards 
of  the  court ;  the  Chancellor  himself,  as  the  general  guardian, 
exerting  his  great  power,  either  inherent  or  vested  by  positive 
law,  over  a  class  of  persons  specially  committed  to  his  care, 
for  their  own  benent,  for  the  proper  management  of  their 
estates,  real  and  personal,  for  their  maintenance  and  support, 
for  their  education  and  advancement  in  life. 

It  is  a  proceeding  in  rem^  the  property  itself  in  ctutodia 
UgU ;  and  if  a  guardian  had  been  appointed,  it  would  have 
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been  but  a  desecration  of  the  power  of  the  ooart,  wbiob*  ib 
tbe  proceeding  before  us,  was  exercised  by  the  court  itaelf^ 
through  the  agency  and  instrumentality  of  its  officers. 

The  rule  in  respect  to  adversary  suits  against  infants,  requir- 
ing the  appointment  of  a  guardian,  pendente  liUy  has  no  sort 
of  application  to  the  proceedings  in  question. 

It  has  also  been  ai^ed,  that  the  order  of  the  Chancellor, 
authorising  Clarke  to  sell  and  conyey  the  premises  in  ques- 
tion, required  a  eertifieate  of  the  approval  of  one  of  the  mas- 
ters of  the  court  to  be  indorsed  on  the  deed ;  and  that  no  such 
certificate  has  been  given  or  indorsed  thereon. 

The  deed  to  De  Orasse  was  executed  on  the  2d  of  August, 
1821 ;  and  on  the  next  day  it  appears  that  the  master  was  a 
witness  to  prove  the  execution  before  the  commissioner  who 
took  the  acknowledgment. 

It  further  appears,  that  on  the  same  day,  the  master,  having 
had  the  life  estate  of  Clarke  in  the  premises  previously  ooi^ 
veyed  to  him,  in  trust,  in  order  to  complete  the  title,  indorsed 
on  the  back  of  the  deed,  and  executed  under  his  hand  and 
seal,  a  release  of  this  life  interest  to  the  purchaser,  and 
duly  acknowledged  *the  same,  that  it  might  be  recorded 
iu  the  register's  office  along  with  the  deed.  This  was  done, 
as  the  master  recites  in  the  release,  at  the  request  of  the 
trustee,  and  for  the  purpose  of  completing  the  title. 

One  can  hardly  conceive  of  a  more  effectual  approval,  than 
is  to  be  derived  from  these  acts  of  the  master ;  for  without 
the  release  of  the  life  estate,  which  he  held  in  trust,  the  title 
could  not  have  been  perfected,  and  the  sale  must  have  fallen 
through.  The  release  enabled  the  trustee  to  complete  it,  and 
invest  De  Grasse,  the  purchaser,  with  the  fee. 

But  the  courts  of  New  York  in  the  case  already  referred  to 
have  held,  that,  upon  the  true  construction  of  the  order,  the 
approval  of  the  master  was  not  necessary,  as  the  direction  in 
that  respeot  was  dmited  to  conveyances  by  the  trustee  in  satis- 
faction of  debts  Even  if  this  construction  should  be  regarded 
as  doubtful,  or  that  requiring  the  approval  was  thought  to  be 
the  better  one,  inasmuch  as  this  construction  has  beeu  given 
by  the  highest  court  of  a  state  upon  this  very  title»  in  a  case 
in  which  its  judgment  was  final,  the  habitual  deference  and 
respect  conceded  by  this  court  to  the  decisions  of  the  state 
courts  upon  their  own  statutes  and  orders  of  their  Qourt& 
would  seem  to  render  it  conclusive. 

This  view  was  directly  affirmed,  and  acted  on,  in  the  case 

of  The  Bank  of  Hamilton  v.  Dudley* e  Leseee^  2  Pet.,  492.    That, 

as  is  the  case  before  us,  was  an  action  of  ejectment  by  the 

heir,  to  recover  a  tract  of  land  situate  in  the  city  of  Cineili- 
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nati.  The  defendant  held  under  a  deed  made  by  administra- 
tors, npon  a  sale  under  an  order  of  the  Court  of  Common 
Pleas  for  the  County  of  Hamilton,  which  possessed  the  powers 
of  an  Orphans'  Court. 

The  title  depended  upon  the  effect  to  be  given  to  the  order 
under  which  the  sale  took  place.  It  was  made  at  the  August 
term,  and  entered  as  of  the  May  term  preceding.  It  was 
alleged  that,  though  granted  at  the  May  term,  the  clerk  had 
omitted  to  enter  it.  The  law  conferring  the  powers  of  the 
Orphans'  Court  upon  the  Common  Pleas  had  been  repealed 
between  the  May  and  August  terms ;  and  the  question  was 
whether  the  order  was  a  nullity,  or  valid  until  set  aside. 

The  sale  had  taken  place  at  an  early  day,  and  the  property 
had  become  of  great  value.  The  case  was  most  elaborately 
areued.  The  action  of  this  court,  independently  of  the 
principle  decided  in  the  case,  is  worthy  of  remark. 

Chief  Justice  Marshall,  in  delivering  the  opinion,  observed, 
that  the  case  had  been  argued  at  the  last  term,  on  the  validity 
of  the  deed  made  by  the  administrators ;  but  as  the  r^cgo 
question  *was  one  of  great  interest,  on  which  many  I- 
titles  depended,  and  which  was  to  be  decided  upon  the 
statutes  of  Ohio,  and  as  the  court  was  informed  that  the 
case  was  depending  before  the  highest  tribunal  of  the  state, 
the  case  was  held  under  advisement. 

The  state  court  held,  that  the  order  of  the  Court  of  Com- 
mon Pleas,  entered  at  the  August  term  as  of  the  preceding 
May  term,  was  coram  nonjudice^  and  void ;  and  that  the  deed 
under  which  the  defendant  derived  title  was,  of  course, 
invalid. 

This  court  held,  that  the  judgment  of  the  Supreme  Court 
of  Ohio  should  govern  the  case.     I  will  give  its  language. 

"  The  power  of  the  inferior  courts  of  a  state, '  said  the 
Chief  Justice,  ^^  to  make  an  order  at  one  term  as  of  another,  is 
of  a  character  so  peculiarly  local,  a  proceeding  so  necessarily 
dependent  on  the  revising  tribunal  of  the  state,  that  a 
majority  consider  that  judgment  as  authority,  and  we  are  all 
disposed  to  conform  to  it." 

I  will  simply  add,  that  the  Court  for  the  Correction  of 
Errors  in  New  York  possessed  a  revising  power  in  all  cases 
over  the  orders  and  decrees  of  the  Chancellor,  and  that  that 
court  has  held,  upon  this  very  title,  not  only  that  the  order  in 
question  was  an  order  entered  by  him  acting  as  a  court,  but, 
in  expounding  it,  that  the  deed  of  conveyance  siven  to  De 
Grasse  under  it  did  not  require  the  approval  oi  a  master. 
Further  comment  to  show  the  identity  of  the  two  oases  would 
be  superfluous. 
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But  I  forbear  to  pursue  this  branch  of  the  case  farther. 
The  yalidity  of  the  execution  of  the  deed  to  I>e  Grasse  by 

the  trustee,  as  it   respects   the   alleged  want    of   approval, 

stands, — 

1.  Upon  the  aots  of  the  master  in  the  execution  of  it,  as  a 
substantial  approval  within  the  meaning  of  the  order  ;  and, 

2.  Upon  the  decision  of  the  highest  judicial  tribunal  of  the 
state,  whose  laws  we  are  administering,  that,  upon  a  fedr  inter- 
pretation of  the  terms  of  the  order,  an  approval  vras  not 
essential. 

It  has  also  been  argued,  that,  according  to  the  true  oon- 
struction  of  the  order,  the  sale  should  have  been  for  cash,  and 
that  here  it  was  otherwise. 

But  this  is  an  action  at  law ;  and  the  deed  on  the  face  of  it 
shows  a  cash  consideration  of  $2,000.     The  nature  of  the  con- 
sideration was  not  inquirable  into,  and  should  have    been 
excluded  at  the   trial.     If  the   complainant  had  sought  to 
invalidate  the  proceedings  on  that  ground,  he  shoula    have 
gone  into  a  court  of  equity,  where  the  question  could  have 
*f>641  ^'^^^  appropriately  *examined,  and  justice  done   to  aU 
-'  the  parties.     That  it  was  not  examinable  in  a  court  of 
law  is  too  plain  for  argument.     The  recital  of  the  considera- 
tions can  no  more  be  varied  by  parol  proof  than  any  other 
part  of  the  deed.     (2  Phill.  on  Ev.,  858,  854,  2  Cow.  &  HiU, 
n.  289,  and  cases  there  cited ;  1  Id.,  n.  228,  p.  884 ;  7  Johns. 
(N.  Y.3,  841;  8  Cow.  (N.  Y.),  290;   2  Den.  (N.  Y.),  886; 
4  N.  BL,  229;  1  J.  J.  Marsh.  (Ky.)  388,  890.) 

I  have  thus  gone  over  the  several  grounds  relied  on  for  the 
purpose  of  impeaching  the  title  of  the  defendant  to  the  pre- 
mises in  question ;  and,  although  in  the  minority  in  the  judg- 
ment given,  have  done  so,  not  so  much  on  account  of  the 
magnitude  of  the  interest  depending,  which  is  great  of  itself, 
as  of  the  importance  of  the  principle  involved ;  and  upon  the 
application  of  which  the  judgment  has  been  arrived  at. 

Notwithstanding  several  questions  have  been  brought 
within  the  range  of  the  discussion,  there  are  but  two,  in 
reality,  involved  in  the  determination  of  the  case.  1.  The 
effect  to  be  given  to  the  order  of  Chancellor  Kent  made  on 
the  15th  of  March,  1817 ;  and  2.  The  execution  of  the  con- 
veyance by  Clarke,  the  trustee,  under  this  order. 

If  the  order  was  made  by  the  Chancellor  in  the  exercise  of 
his  jurisdiction  as  a  court,  his  judgment  was  conclusive  in  the 
matters  before  him ;  and  there  is  an  end  of  that  question.  It 
affords  an  authority  to  sell  and  convey,  that  cannot  be  con- 
troverted in  a  court  of  law.  And  the  validity  of  the  deed 
executed  under  it  stands  upon  an  equally  solid  loundation. 
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The  title  of  the  defendant,  therefore,  would  seem  to  be 
beyond  controversy,  were  it  not  for  the  principle  against 
which  we  have  been  contending,  and  which  imparts  to  the 
case  its  greatest  importance,  namely,  the  right  claimed  for 
this  court  to  inquire  into  the  nature  and  character  of  the  juris- 
diction exercised  by  the  Chancellor  in  making  the  order  com- 
ing before  us  collaterally ;  and  as  this  court  determines  that 
jurisdiction  to  be  general  or  special,  to  refuse  or  consent  to  go 
behind  his  judgment,  and  re-open  and  rejudge  the  merits  of 
the  case ;  and  according  to  the  opinion  entertained  upon  that 
question,  to  affirm  or  disaffirm  the  validity  of  all  acts  and 
proceedings  that  have  taken  place  under  it.  And  this,  too, 
in  a  case  where  the  jurisdiction  thus  exercised  by  the  Chan- 
cellor has  been  settled  by  himself  in  his  own  court,  under  the 
state  laws,  and  affirmed  by  the  judgment  of  the  highest 
judicial  tribunals  of  the  state. 

It  is  apparent  that,  if  this  principle  becomes  engrafted  upon 
the  powers  of  this  court,  and  is  to  be  regarded  as  a  rule  to 
guide  its  action  in  passing  upon  the  judgments  of  the  state 
courts  coming  up  collaterally,  a  revising  power  is  thus 
indirectly  ^acquired  over  them  in  cases  where  no  such  r«cgr 
power  exists  directly,  under  the  Constitution  or  laws  ^ 
of  Congress.  For,  if  the  right  exists  to  inquire  into  the  kind 
and  character  of  the  jurisdiction,  without  regard  to  that  estab- 
lished by  the  laws  and  decisions  of  the  states ;  and  to  deter- 
mine for  itself  whether  the  jurisdiction  is  general  or  special, 
and  if  the  latter,  to  go  behind  the  judgment  to  see  whether 
the  special  authority  has  been  strictly  pursued,  there  is  no 
limit  to  this  revising  power,  except  the  discretion  and  judg* 
ment  of  the  court. 

The  principle  will  be  as  applicable  to  every  state  judgment 
coming  before  us  collaterally,  as  to  the  one  in  question.  It 
denies,  virtually,  to  the  states  the  power,  in  the  organization 
of  her  courts,  to  prescribe  and  settle  their  jurisdiction,  either 
by  the  acts  of  her  legislature,  or  the  adjudication  of  her 
judicial  tribunals. 

I  cannot  consent  to  the  introduction  into  this  court  of  any 
such  prinoiple»  and  am,  therefore,  obliged  to  refuse  a  concur- 
xenoe  in  the  judgment  given. 
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Chablbs  a.  Williamson  akd  Cathabinb  H.  Whjleax- 
SON,  HIS  WIFE,  Plaintiffs,  v.  Thb  Ibish  Psbsbttbrian 

CONGBBGATION  OF  THB  CiTY  OF  NbW  ToBK. 

The  principles  established  in  the  preceding  case  of  WUHammm  amd  IR^v. 

Berry  applied  to  tiiis  case. 
The  circomstance.  that  the  defendants  paid  to  the  grantees  of  Oeai'go  De 

Grasse  a  yalnable  consideration  for  the  premises  In  dlspate,  does  not  gh« 

them  a  valid  title  against  the  plaintiffs.^ 

This  case  was  similar  to  the  preceding  one,  in  which  the 
same  facts  and  principles  were  involved.  The  only  diffierenoe 
between  them  was,  that  the  following  point  was  certified  in 
this  case,  which  was  not  in  the  preceding,  viz. : — 

8.  Whether  the  defendants,  who  derive  title  boni  fide^  and 
for  a  valuable  consideration,  bj  purchase  through  the  gprantees 
of  George  De  Grasse,  as  set  forth  in  the  case,  have  a  valid 
title  as  against  the  plaintiffs. 

It  was  argued  in  conjunction  with  the  preceding  oase,  as 
has  been  mentioned  in  the  report  of  that  case. 

Mr.  Justice  WATNE  delivered  the  opinion  of  the  ooart. 

In  this  case  the  points  certified  to  this  court  are  identical 
*fi661  ^^^  those  certified  in  the  case  of  TFtUiofiwcm  ixnd  Wife 
J  V.  *  Joseph  Berry  ^  except  the  eighth.  We  direct  that 
our  rulings  in  that  case  shall  be  sent  to  the  Circuit  Court,  as 
our  answers  to  the  points  certified  in  this  case.  And  further 
rule  to  the  eighth  point  certified  in  this  case,  that  the  defen- 
dants, having  paid  to  the  grantees  of  George  De  Grasse  a 
valuable  consideration  for  the  premises  in  dispute,  do  not 
thereby  acquire  a  valid  title  against  the  plaintifib. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  CATRON,  and 
Mr.  Justice  NELSON  dissented.  See  the  report  of  the  pre- 
ceding case. 

^  See  Swif^Uun  y.  WWiammm^  S4  How.,  48L 
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Chables  a.  Williamson  and  Catharinb  H.  William- 
son, HIS  Wipe,  Rupbibt  J.  Cochran  and  Isabella  M., 
HIS  Wife,  and  Bayard  Clarke,  Plaintiffs,  v. 
George  Ball. 

The  principles  established  in  the  case  of  WUHamsan  and  Wife  ^.  Berry 
applied  to  this  case  also. 

Under  the  acts  of  the  Legislature  of  New  York  for  the  relief  of  Thomas  B. 
Clarke,  the  Chancellor  had  no  authority  to  order  that  the  trustee  mig^t 
make  a  conveyance  of  any  part  of  the  premises  devised  for  a  precedent 
debt  due  by  the  trustee  to  his  grantee. 

The  deed  executed  by  Clarke  to  Chrystie  in  this  case  was  not  made  in  the  due 
execution  of  the  power  and  authority  to  sell  and  convey,  though  approved 
by  the  master  in  conformity  with  the  Chancellor's  order,  it  not  having  been 
within  the  Chancellor's  jurisdiction  to  order  that  the  trustee  ml^t  maJce  a 
conveyance  of  the  premises  to  a  creditor  In  payment  of  the  debt. 

Althougn  the  defendant  in  this  case  may  have  paid  to  such  a  grantee  a  valuv 
ble  consideration,  yet  he  cannot  be  said  to  have  acquired  any  title  against 
the  plaintiffs;  inasmuch  as  Clarke  had  no  lawful  authority  to  convey  to  his 
grantee,  that  grantee  had  no  right  to  convey  to  another.' 

This  case  was  similar  to  the  two  preceding  ones  in  all  the 
leading  facts.  It  will  be  perceived,  however,  that  all  the  chil- 
dren of  Thomas  B.  Clarke  now  united  as  plaintiffs. 

Upon  the  trial  in  the  court  below,  the  will  of  Mary  Clarke, 
the  acts  of  the  legislature  of  the  state  of  New  York,  the 
orders  of  the  Chancellor  of  that  state,  and  other  facts,  were 
shown,  as  in  the  case  of  Charles  A.  WiUiamsan  and  Wife  v. 
Joseph  Berry. 

It  further  appeared  in  evidence,  that  on  the  8th  of  Decem- 
ber, 1818,  Mr.  Clarke  conveyed  the  lot  in  question,  with  other 
lots,  to  Albert  Chrystie,  reciting  that  ^^the  said  Thomas  B. 
Clarke  is  justly  indebted  to  the  said  Albert  Chrystie  in  the 
sum  of  $625,  and  is  willing  to  convey  in  satisfaction  of  such 
debt  the  premises  hereinafter  mentioned  and  described ; "  r^f^on 
and  declaring,  *^Hhat  the  said  Thomas  B.  Clarke,  in  ^ 
consideration  of  the  premises,  and  of  9625  to  him  in  hand 
paid,"  conveys,  &o. 

This  deed  was  approved  by  James  A.  Hamilton,  master  in 
Chancery.  There  was  also  a  quitclaim  executed  by  him,  he 
having  acquired  a  title  to  Mr.  Clarke's  life  estate,  under  a  sale 
upon  execution. 

A  conveyance  from  Mr.  Chrystie  to  James  Covell,  from 
Covell  to  John  R.  Driver,  and  the  will  of  Driver,  were  also 
shown. 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court,  upon  a  case.     On  the  argument,  the  judges 


1  See  Quiifdam  v.  WiUiamaim^  84  How.,  4BL 
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ruled  as  stated  in  WOliamtan  r.  Berry,  uid  were  divided  in 
apinion  npon  the  following  points : — 

1.  Whetfao'  the  sutfaorily  giren  by  the  said  acts  of  the 
legislAtiire  to  the  tnistee,  to  sell  the  estate,  was  a  speebl 
power,  to  be  strictly  poisaed,  or  whether  he  ju^oired  the 
absolnte  power  of  alienation,  subject  only  to  review  and  ae- 
oonnt  in  equity. 

2.  Whether  the  orders  set  forth  in  the  case,  made  ^  by  the 
Chancellor  in  this  behalf»  were  authorized  by,  aod  in  oon- 
formity  to,  tiie  said  seyerad  acts  of  the  legislature,  and  are  to 
be  regarded  as  the  acts  of  the  Court  of  Chancery,  empowered 
to  proceed  as  such,  or  the  doings  of  an  officer,  acting  under  a 
special  authority. 

8.  Whether  the  Chancellor  had  competent  authority,  under 
the  said  acts,  to  order  or  allow  a  conveyance  of  the  premises 
by  the  trustee,  in  payment  or  satisfaction  of  a  precedent  debt 
owing  by  the  trustee  to  the  g^ntee. 

4.  Whether  the  deed  executed  by  Thomas  B.  Clarke  to 
Albert  Chrystie,  stated  in  the  case,  was  in  due  exeeation  of 
the  power  and  authority  of  said  trustee. 

6.  Whether  the  defendant,  deriving  titie  by  purchase  iomd 
fide^  and  for  a  valuable  con8ideration,^from  such  grantee,  has 
a  valid  titie  against  the  plaintifEs.         '  

It  was  argued  in  conjunction  with  the  case  of  WiUiamMon 
and  Wife  v.  Berry,  as  was  stated  in  the  report  of  that  case. 

Mr.  Justice  WATNE  delivered  the  opinion  of  the  ooort. 

In  this  case  Thomas  B.  Clarke  made  a  oonveyance  of  tb^ 
premises  in  dispute  to  Albert  Chrystie  for  a  debt  of  #525 ; 
and  the  approval  of  the  master  in  chancery  is  indorsed  upon 
the  deed.  The  plaintiff  objected  to  it  as  any  evidence  of  titie, 
on  account  of  its  having  been  made  without  authority  of  law. 

Chrystie  conveyed  the  premises  in  dispute  to  James  Covell, 
*5681  ^^^  ^^  consideration  of  six  hundred  dollars.    Covell 
^  and  wife  ^conveyed  the  same  to  John  R.  Driver  for 
eight  hundred  dollars.   Driver  died,  having  devised  the  premi- 
ses to  his  executors,  Nicholas  Zelphen  and  George  Deroche. 

In  the  course  of  the  trial  of  the  cause  in  the  Circuit  Court, 
the  judges  thereof  were  divided  in  opinion  upon  five  points  of 
law,  and  have  certified  them  to  this  court  for  decision. 

The  first  and  second  points  certified  in  this  cause  have 
been  decided  by  this  court,  in  its  ruling  of  the  second  and 
third  points  in  the  case  of  Williamson  and  Wife  v.  Joeeph 
Berry.  ^  We  direct,  that  those  rulings  of  the  second  and  third 
points  in  the  case  just  mentioned  shall  be  taken  as  the  answen 
given  by  this  court  to  the  iirst  siiul  second  points  in  this 
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To  the  third  point  in  this  case,  we  rule,  that  the  Chancellor 
had  authority,  under  the  acts  passed  for  the  relief  of  Thomas 
B.  Clarke,  to  assent  to  a  conveyance  of  the  premises  in  dispute 
by  his  trustee,  but  that  it  was  not  within  the  jurisdiction 
given  to  the  Chancellor  by  the  acts  of  the  state  of  New  York 
mentioned  in  this  case,  to  order  that  the  trustee  might  make 
a  conveyance  of  any  part  of  the  premises  devised,  as  is  men- 
tioned in  this  case,  for  a  precedent  debt  due  by  the  trustee  to 
hisgrantee. 

1^  the  fourth  point,  we  rule,  that  the  deed  executed  by 
Clarke  to  Chrystie  was  not  made  in  the  due  execution  of  the 
power  and  authority  to  sell  and  convey,  though  approved  by 
the  master  in  conformity  with  the  Chancellor's  order,  it  not 
having  been  within  the  Chancellor's  jurisdiction  to  order  that 
the  trustee  might  make  a  conveyance  of  the  premises  to  a 
creditor  in  payment  of  the  debt. 

To  the  fifth  point,  which  is,  whether  the  defendant,  deriving 
title  by  purchase  b<md  fide  and  for  a  valuable  consideration 
from  such  grantee,  has  a  valid  title  against  the  plaintiflb,  we 
answer,  that,  though  the  defendant  may  have  paid  to  such  a 
grantee  a  valuable  consideration,  he  cannot  be  said  to  have 
acQuired  any  title  gainst  the  plainti£& ;  inasmuch  as  Clarke 
haa  no  lawful  authority  to  convey  to  his  grantee,  that  grantee 
had  no  right  to  convey  to  another. 

We  direct  the  foregoing  rulings  to  be  certified  to  the  Circuit 
Court,  as  the  answers  of  this  court  to  the  points  certified  to  it 
for  decision. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  CATRON,  and 
Mr.  Justice  NELSON  dissented.  See  the  report  of  the  case 
of  WiUiamson  and  W\fe  v.  Berry. 
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*Adam  L.  Mills,  John  H.  6at,  Charles  MuXiLiKiN, 
John  OTallon,  William  C.  Wiggins,  Andbbw  Chris- 
ty, Elizabeth  Christy,  Mary  F.  Christy,  Mblakib 
Christy,  which  Melanie  is  the  Widow,  and  "which 
said  Elizabeth  Christy  and  Mary  F.  Christy  are 
THE  ONLY  Children  and  Heirs  at  Law  of  Samurl 
0.  Christy,  deceased, — said  Children  being  Infants, 

AND  APPEARING  BY  SAID  MeLANIE,  THEIR  NEXT  FbIEKX>, 

— Emily  Pratte,  Widow  of  Bernard  Prattb,  Lewis 
Pbnguet,  and  Thbrbse,  his  Wife,  Stepegsn  F.  Nibi>- 
let  and  Celeste,  his  Wife,  Louis  V.  Bogy  and  Pbla- 
oiB,  his  Wife,  Joseph  Blaine  and  Aimi,  his  Wifk, 
which  said  Emily  Pratte,  Bernard  Pratte,  Thsress 
Pbnguet,  Celeste  Nibdlet,  Pblaqie  Bogy,  and  Aimi 
Diane  Blaine,  are  Children  and  only  Heibs  at  La'w 
of  Bebnabd  Pbatte,  deceased,  Plaintiffs  in  ebros, 
9.  The  County  of  St.  Clair  and  James  Harrison. 

In  the  year  1S19,  the  Legislature  of  Illinois  aathorized  Samael  Wiggins,  bis 
heirs  and  assigns,  to  establish  a  ferry  on  the  east  bank  of  the  River  Missis- 
sippi, near  the  town  of  Illinois,  and  to  ran  the  same  from  lands  ''that  may 
belong  to  him,"  provided  the  ferry  should  be  put  into  actual  operation 
within  eighteen  months. 

At  this  time  he  had  no  land,  but  within  the  eighteen  months  acquired  an 
interest  in  a  tract  of  one  hundred  acres. 

In  1821,  another  act  was  passed,  authorizing  him  to  remove  the  ferry  ^*  on  any 
land  that  may  belong  to  him"  on  the  said  MlBSissippi  River,  under  the 
same  privileges  as  were  prescribed  by  the  former  act. 

The  words  of  this  act,  **  on  any  land  that  may  belong  to  him,"  must  be  con- 
strued to  apply  to  the  lands  which  then  belon^d  to  him,  and  not  to  such  as 
he  obtained  after  the  passage  of  the  act,  viz.,  in  1822.^ 

The  following  rules  for  construing  statutes  applied  to  the  case,  viz. : — 

First, — ^That  in  a  grant,  designed  by  the  sovereign  power  making  it  to  be  a 
general  benefit  and  accommodation  to  the  public,  if  the  meuiing  of  the 
words  be  doubtful,  they  shall  be  taken  most  strongly  against  the  grantee 
and  for  the  government;  and  therefore  should  not  be  extended  by  implica- 
tion in  favor  of  the  grantee  beyond  the  natural  and  obvious  meaning  of 
the  words  employed;  and  if  these  do  not  support  the  right  claimed,  it  must 
fidl.> 

Secondly, — ^If  the  grant  admits  of  two  interpretations,  one  of  which  is  more 
extended,  and  the  other  more  restricted,  so  that  a  choice  is  ftdrly  open,  and 
either  may  be  adopted  without  any  apparent  violation  of  the  apparent 
objects  of  the  grant,  if  in  such  case  one  interpretation  would  render  the 
grant  inoperative  and  the  other  would  give  it  force  and  effect,  the  latter,  if 
within  a  reasonable  construction  of  the  terms  employed,  should  be  adopted. 

The  Jurisdiction  of  this  court,  under  the  twenty-fifth  section  of  the  Judiciary 
Act,  extends  to  a  review  of  the  judgment  of  a  state  court,  where  the  point 
Involved  was  the  alleged  violation  of  a  contract  granting  a  ferry  right  by  a 

^Appuxd.    SuUivan  y.  Board  qf  'FolIiOWbd.  Bic€Y.BaiUroadCo.f 

dupervlBora,  58  Miss.,  801.    Cited.  1  Black,  880.     CmD.    MbUmn  T. 

Oonuxty  et  aL  v.  Taylor's  Exec,  1  Larue,  28  How.,  487. 
Black,  680. 
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state  to  an  individnal,  but  it  does  not  extend  to  a  case  where  the  alleged 
▼iolation  of  a  contract  Is,  that  a  state  has  taken  more  land  than  was  neces- 
sary for  the  easement  which  it  wanted,  and  thus  violated  the  contract  under 
which  the  owner  held  his  land  by  a  patent.  It  rests  with  state  legislatures 
and  state  courts  exclusively  to  protect  their  citizens  from  injustice  and 
oppression  of  this  description.* 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
state  of  Illinois,  by  a  writ  of  error  issued  under  the  twenty- 
fifth  section  of  the  Judiciary  Act. 

Mills  and  others  Aled  their  bill  in  chancery  in  the  state 
court  of  Illinois,  seeking  to  obtain  an  injunction  against  r«g>7A 
the  defendants  *in  error.     The  bill  states  the  case  of  ^ 
the  complainants  as  follows : — 

The  people  of  the  western  part  of  Illinois  had  from  the 
earliest  settlement  of  that  country,  maintained  a  constant 
commercial  intercourse  with  the  town  of  St.  Louis,  and  long 
felt  the  necessity  for  increased  facilities  in  crossing  the  Mis- 
sissippi River.  For  the  purpose  of  securing  these  facilities, 
the  state  made  a  contract  with  Samuel  Wiggins  for  the  estab- 
lishment of  a  ferry  across  that  stream,  with  boats  to  be  pro- 
pelled by  steam  or  horse  power.  An  act  of  the  General 
Assembly  was  passed,  which  was  approved  on  the  2d  of 
March,  1819,  which  was  as  follows : — 

**  An  act  to  authorize  Samuel  Wiggins  to  establish  a  Ferry 
upon  the  Waters  of  the  Mississippi.  Approved  March  2, 
1819. 

^*  Seo.  1.  Be  it  enacted  by  the  people  of  the  state  of  Illinois, 
represented  in  the  General  Assembly,  that  Samuel  Wiggins, 
his  heirs  and  assigns,  be,  and  they  are  hereby,  authorized  to 
establish  a  ferry  on  the  waters  of  the  Mississippi,  near  the  town 
of  Illinois  in  this  state,  and  to  run  the  same  from  lands  at  the 
said  place  that  may  belong  to  him.  Provided,  that  he  shall 
not  use  any  boat  or  water-craft,  except  such  as  shall  be  pro- 
pelled or  urged  to  the  water  by  steam,  horses,  oxen,  or  other 
four-footed  animals.  Provided,  that  the  said  Samuel  Wig- 
gins, his  heirs  and  assigns,  shall  have  the  said  ferry  in  actual 
operation  within  eighteen  months  from  and  after  the  passage 
of  this  act. 

^^  Sbo.  2.  And  be  it  further  enacted,  that  no  person  or  per- 
sons, except  those  who  have  ferries  now  established  at  this 
place,  shall  establish  any  ferry  of  the  description  aforesaid 
within  one  mile  of  the  ferry  established  under  this  act.  And 
if  any  person  or  persons  shall,  contrary  to  the  provisions  of 
this  act,  run  any  boat  or  boats  of  the  description  aforesaid,  he, 

*  Cited.     Dodge  y.    Woolseu,  18  How..  870. 
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she,  or  they  shall  forfeit  every  SQch  boat,  with  its  fnmitiire 
and  apparel,  to  the  said  Samuel  Wiggins,  his  heirs  and  assigns, 
which  may  be  attached  and  recovered  before  any  court  in  this 
state  having  competent  jurisdiction. 

**  Seo.  8.  And  be  it  further  enacted,  that  it  shall  and  may 
be  lawful  for  the  said  Samuel  Wiggins,  his  heirs  or  assigns, 
to  demand  and  receive  the  same  rates  of  ferriage  as  are  now 
of  right  demandable  at  the  ferry  established  nearest  to  the 
ferry  authorized  to  be  established  by  this  act.  Provided,  that 
no  more  shall  be  charged  for  a  wagon,  cart,  or  other  carriage, 
if  loaded,  than  could  be  charged  if  empty. 

'^  Sec.  4.  And  be  it  further  enacted,  that  the  ferry  hereby 
*^711  ^^^li^h^d  shM  be  subject  te  the  same  taxes  as  are 
J  now,  or  hereafter  *may  be,  imposed  on  other  ferries 
within  this  state,  and  under  the  same  regulations  and  forfei- 
tures. And  that  if  the  provisions  of  the  second  section  of 
this  act  shall  be  made  te  appear  to  the  General  Assembly  to 
be  injurious  to  the  public  good,  that  then,  and  in  such  ease, 
the  said  second  section  may  be  repealed." 

At  the  date  of  this  act,  Wiggins  did  not  own  any  land  near 
the  town  of  Illinois ;  but  within  the  time  allowed  by  the  act 
for  the  establishment  of  the  ferry,  he  purchased  a  tract  of  land 
of  one  hundred  acres,  and  established  the  ferry,  with  boats 
propelled  by  horses,  according  to  the  terms  of  the  act. 

He  increased  the  means  of  transportation  as  the  public 
wants  required,  and  changed  the  boate  employed  from  boate 
propelled  by  horses  to  boats  propelled  by  steam,  so  as  to 
comply  with  the  letter  and  spirit  of  his  contract  with  the 
state  of  Illinois,  and  meet  all  the  demands  of  the  increasing 
population  and  commerce. 

The  bill  claims,  that  under  this  act  of  the  2d  of  March, 
1819,  Samuel  Wiggins,  his  heirs  and  assigns,  were  entitled  to 
the  perpetual  franchise  of  maintaining  a  ferry  across  the  Mis- 
sissippi from  any  point  near  the  town  of  Illinois,  upon  any 
land  that  might  at  any  time  belong  to  him  or  them. 

The  bill  states  that  the  bank  of  the  Mississippi,  opposite 
the  town  of  St.  Louis,  is  an  alluvial  formation,  which  is  con- 
tinually falling  into  the  stream,  and  that  the  character  of  the 
stream  is  such  that,  by  reason  of  the  frequent  changes  in  the 
channel,  the  sudden  formation  of  sand-bars,  and  the  falling  of 
the  banks,  it  became  necessary  for  Wiggins,  in  order  to  mlfil 
his  contract  with  the  stete  of  Illinois,  to  acquire  title  to  a 
large  space  of  land  on  the  bank  of  the  river,  in  order  to 
change  the  place  of  landing  as  the  changes  in  the  river  and  in 
its  banks  might  require. 

The  Lejriwkture  of  Illinois,  appreciating  this  neoessity,  and 
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reoogniziiiff  the  firanchise  as  perpetnal,  passed  an  act  on  the 
6tli  day  of  February,  1821,  the  essential  parts  of  which  were 
as  follows : — 

^*  An  Act  to  authorize  Samuel  Wiggins  to  make  a  Turnpike 
Road,  and  for  other  Purposes.   Approved  February  6, 1861. 

^*  Sbo.  1.  Be  it  enacted,  by  the  people  of  the  state  of  Illi- 
nois, represented  in  the  General  Assembly,  that  Samuel 
Wiggins,  his  heirs  or  assigns,  be,  and  hereby  are,  authorized 
to  make  and  construct  a  turnpike  road,  of  one  hundred  feet 
wide,  to  commence  on  the  Mississippi  River,  opposite  to  St. 
Louis,  *on  lands  that  may  belong  to  him,  to  run  tiience  r^eirn 
across  the  American  Bottom  to  the  bluffs  within  two  ^ 
miles  of  George  Swaggart's,  and  to  construct  and  erect  all 
necessary  bridges  on  said  road ;  and  that  he  or  they  be,  and 
are  hereby,  authorized  to  build  and  make  said  turnpike  road 
through  the  lands  of  any  person  or  persons  whomsoever, 
except  yards,  gardens,  orchards,  or  dwelling-houses;  that, 
when  the  aforesaid  road  is  about  to  be  carried  through  any 
improved  land,  the  maker  of  said  road  shall  first  obtain  the 
consent  of  the  proprietor  or  proprietors  of  said  grounds,  and 
should  the  parties  not  agree  on  the  amount  of  said  damages, 
then  a  jury  of  six  reputable  freeholders  should  be  summoned, 
and  being  duly  sworn  before  any  justice  of  the  peace  of  the 
county  faithfully  and  impartially  to  assess  the  damages,  which 
damages  shall  be  paid  before  the  said  road  shall  be  permitted 
to  pass  through  such  grounds." 

^*And  whereas  the  said  Samuel  Wiggins,  his  heirs  and 
assigns,  were  authorized  to  establish  a  ferry  upon  the  waters 
of  the  Mississippi  River,  near  the  town  of  Illinois,  in  this  state, 
and  a  sand-bar  having  been  formed  since  that  time  opposite 
said  ferry,  therefore  :^- 

^*Seo.  6.  Be  it  further  enacted,  that  the  said  Samuel 
Wiffgins,  his  heirs  and  assigns,  be,  and  they  are  hereby 
autnorized  to  remove  said  ferry  on  any  land  that  may  belong 
to  him  or  them  on  the  said  Mississippi  River,  under  the  same 
privileges  as  were  prescribed  by  the  act  entitled,  ^  An  act  to 
authorize  Samuel  Wiggins  to  establish  a  ferry  upon  the  waters 
of  the  Mississippi,'  approved  March  2d,  1819." 


On  the  18th  of  July,  1822,  Wi^ns  acquired  title  to  a  tract 
of  four  hundred  acres  of  land,  ac^oining  the  tract  from  which 
he  first  ran  his  ferry.  The  tract  so  acquired  is  situated  on 
the  bank  of  the  river  below  his  first  tract,  and  was  neoeoaaiy 
to  the  owners  of  the  feiiy  franchise  in  order  to  secure  a 
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r^?«^elik  OTjir  as  are  recnir&d  br  the  Act  grariiiig  die  fimndiiee. 

The  bill  tbeo  states  an  act  of  the  legislamre  of  tiie  state  of 
LVsnobk.  approred  on  the  2d  of  Mareh.  1S39L  bjr  which  eom- 
juhmou^sTM  were  appointed  to  locate  a  mad  and  fiBny4anding 
between  CalK»kiA  Creek  and  the  Missisappi  SiTer,  <^po6ite 
St.  Louis;  the  road  and  ferry-landing  to  be  three  hundred  feet 
wide,  npon  the  most  eligible  ground  for  the  purpose.  This 
act  antnorized  the  County  Commissioners*  Court  of  St.  Clair 
C^iuotjr  to  cause  the  laud  on  which  the  road  and  feny-^anding 
should  be  located  to  be  condemned,  and  pay  the  owners  of  the 
land  the  damages;  and  after  snch  payment  the  said  court 
should  have  power  to  enter  upon  the  land  so  condemned,  and 
establish  a  ferry  across  the  Mississippi  River,  and  might  either 
carry  on  the  ferry  for  the  county  itself,  or  lease  it  for  any  term 
not  exceeding  five  years,  to  any  lessees. 

The  commissioners  thus  appointed  located  the  road  and 
ferry-landing,  three  hundred  feet  wide,  upon  the  land  which 
Wiggins  acquired  in  July,  1822,  and  which  was  conveyed  by 
him  with  the  franchise. 

The  land  was  condemned,  and  its  value  estimated  at  six 
hundred  dollars,  being  less  than  the  annual  ground  rent  which 
it  would  produce  without  any  connection  with  any  feny 
privilege. 

In  estimatinff  the  damages  to  be  paid,  the  jury  were  ex- 
pressly directed  to  confine  their  estimate  of  the  damages  to 
the  value  of  the  land  itself,  and  not  to  consider  any  inter- 
ference with  the  ferry  franchise  of  the  complainants  as  a  sub- 
ject of  compensation. 

The  bill  states  that  the  county  of  St.  Clair,  through  its 

agents,  entered  upon  and  took  in  possession  the  said  lands  so 

condemned,  and  nas  leased  the  same,  together  with  the  feny 

authorized  by  the  said  act  of  1839,  to  .fames  Harrison,  at  a 
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yearlj  rent  of  $800 ;  and  that  a  ferry  has  been  established 
from  said  land  to  the  city  of  St.  Louis.  The  rates  of  ferriage 
charged  by  said  Harrison  are  fixed  in  his  lease,  exhibited  with 
the  bill,  as  exhibit  S.  No.  18. 

The  complainants  aver  that  the  land  so  taken  from  them  is 
a  part  of  their  ferry-landing,  as  authorized  by  the  two  acts  of 
the  legislature  under  which  they  claim,  and  that  the  land  so 
taken  is  indispensable  to  the  exercise  of  the  franchise  with 
which  they  are  invested.  From  time  to  time  they  have  been 
compelled  to  change  their  place  of  landing,  as  the  changes  in 
the  river,  and  its  banks  and  sand-bars,  required,  so  that  r*^^^ 
the  whole  *front  on  the  river  has  been  necessary  to  the  ^ 
enjoyment  of  their  franchise  and  the  performance  of  their 
duty,  and  that  the  said  land  so  taken  from  them  is  not  only 
the  most  convenient  point  on  their  land  for  their  feny-landin?, 
but  is  the  only  point  where  boats  can  securely  be  landed  with- 
out running  far  up  the  stream,  so  as  to  make  their  trip  about 
twelve  hundred  yards  longer  than  if  they  still  owned  and 
could  use  the  land  so  taken  from  them. 

The  complainants  allege  that  the  act  of  the  legislature  of 
IIIinoiB  of  March  2,  1889,  authorizing  the  taking  of  a  part  of 
their  ferry-landing,  is  a  violation  of  the  first  clause  of  the  tenth 
section  of  the  fii-st  article  of  the  Constitution  of  the  United 
States,  which  prohibits  the  states  from  passing  laws  impairing 
the  obligation  of  contracts. 

The  bill  prays  for  an  injunction  to  restrain  the  defendants 
from  maintaining  a  ferry  from  the  land  so  taken  from  the 
complainants. 

To  this  bill  there  was  a  demurrer,  which  was  sustained  bv 
the  Circuit  Court  of  St.  Clair  County,  and  the  bill  dismissed. 
An  appeal  was  taken  to  the  Supreme  Court,  and  the  decree  of 
the  Circuit  Court  affirmed. 

From  this  decree  of  the  Supreme  Court  of  the  state  of  Illi- 
nois, a  writ  of  error  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Gamble  and  Mr.  Webgter,  for  the 
plaintiff  in  error,  and  Mr.  Breeze^  for  the  defendants. 

Mr.  Gamble  made  the  following  points,  which  he  sustained 
orally.  (Mr.  Breeze  and  Mr.  Webster  both  presented  written 
arguments,  of  which  the  Reporter  can  only  give  extracts.) 

1.  The  franchise  which  the  complainants  hold  by  purchase 
from  Wiggins,  extended  to  the  land  which  has  been  taken 
fi*om  th&m  under  the  act  of  the  legislature  of  Illinois  of  2d 
March,  1889. 
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2*  The  land  bo  taken  is  necessaiy  to  the  enjoyment  of  the 
franchise. 

8.  No  compensation  has  been  made  to  the  complainants,  nor 
is  any  authorized  to  be  made,  for  the  violation  of  the  franchise. 

4.  The  act  of  the  Illinois  legislature  complained  of  is  a 
violation  of  the  Constitution  of  the  United  States,  under  the 
earlier  decisions  of  this  court.  FUteKer  v.  Peck^  6  Cranch,  87 ; 
Pravidenee  Bank  v.  BiUingSy  4  Pet.,  614 ;  New  Jersey  v.  WU- 
sofk,  7  Cranch,  164 ;  Dartmouth  College  ease^  4  Wheat.,  518. 

6.  The  act  complained  of  is  not  constitutional,  within  the 
scope  of  the  later  decisions  in  the  Charles  River  Bridge  eate^ 
11  Pet.,  649 ;  and  West  River  Bridge  ease^  6  How.,  507. 

*575]  *Mr.  Breeze  first  contended,  that  this  case  did  not 
fall  within  the  jurisdiction  of  the  court,  because  the 
Supreme  Court  of  Illinois  rested  its  decision  upon  the  con- 
struction of  the  act  of  the  Liegislature,  and  the  extent  of  the 
ferry  franchise  acquired  under  it;  limiting  it  to  the  land 
owned  by  Wiggins  when  the  act  of  1821  was  passed,  with  the 
exercise  of  which  franchise  the  law  complained  of  did  not 
interfere. 

2.  That  the  grant  to  Wiggins  was  of  no  validity,  because 
the  legislature  had  no  power  to  make  grants  of  privileges  to 
be  exercised  beyond  its  territorial  limits  and  over  a  navigable 
stream,  declared  by  law  to  be  a  public  highway. 

8.  That  the  laws  in  question  were  not  contniots,  within  the 
meaning  of  the  prohibition  of  the  Constitution  of  the  United 
States.  That  private  contracts  alone  were  contemplated  in 
this  provision  of  the  Constitution. 

4.  That  these  laws  in  themselves  had  none  of  the  features 
of  contracts,  for  the  want  of  mutuality,  &c. 

6.  Admitting,  however,  for  the  sake  of  the  argument  only, 
that  these  laws  are  contracts,  then  the  appellees  insist  that 
the  legislature  of  Illinois  has,  in  no  degree,  impaired  their 
obligation,  by  any  other  act  in  favor  of  other  parties  subse- 
quently passed,  and  certainly  not  by  the  act  of  March  2, 1839, 
about  which  this  controversy  has  arisen.  The  appellants,  to 
sustain  their  complaint,  assume  the  ground,  that,  by  the  act  of 
1819,  the  authority  to  Wiggins  to  establish  a  ferry  was  per- 
petual and  exclusive,  and  that  having  become  the  proprietor  of 
other  lands  at  a  great  distance  from  the  tract  he  pretended  to 
own  in  1819,  the  legislature  authorized  him,  by  the  act  ot 
6th  February,  1821,  to  remove  his  ferry  to  them,  and  thereby, 
as  his  assigns,  the  appellants,  contend,  have  necessarily 
excluded  all  other  ferries  between  them,  mftlring  theirs  a 
movable  one,  covering  a  distance  of  a  mile  or  more  up  and 
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down  the  riyer,  and  authorizing  them  to  shift  it  from  point  to 
point,  as  their  views  of  expediency  might  snggest. 

The  appellees  contend,  that  the  appellants  have  not,  as  the 
assigns  of  Wiggins,  any  exclusive  right  to  a  ferry  franchise  by 
the  act  of  I8II,  and  that  their  ferry  is  not  of  that  ambulatory 
character  they  insist  it  has  been  made  by  the  act  of  1821. 

The  court  understands,  that,  when  the  act  of  1819  was 
passed,  Wiggins  owned  no  land  on  the  river  near  the  town  of 
Illinois ;  that  it  was  not  until  a  year  or  more  thereafter  that 
he  obtained  title  to  an  undivided  two  sevenths  of  a  tract  of 
one  hundred  acres,  of  the  heirs  of  one  Piggot,  and  known  as 
claim  624.    Upon  this  tract  he  located  his  ferry,  at  a  certain 
known  and  fixed  point.    It  will  be  further  understood  by  rmt^na 
the  plat  of  survey  *before  the  court,  that  the  town  of  ^ 
Illinois  is  not  on  the  river,  but  on  the  east  bank  of  Cahokia 
Cieek,  and  some  hundred  yards  from  the  river,  and  from  it  to 
the  river  there  never  was  a  public  road  until  after  the  passage 
of  the  act  of  1889,  under  which  appellees  claim.    The  grantor 
of  appellants,  owning  the  land  between  the  creek  and  the 
river,  and  the  whole  of  the  river  bank,  could,  and  did  up  to 
that  time,  prevent  all  competition  with  him  and  his  assigns 
and  keep  off  all  rivals ;  and  for  a  similar  purpose  he  enlarged 
his  possessions  on  the  bank  of  the  river  by  the  purchase  of 
land  from  Jarrot  and  others,  in  1822,  known  as  claim  579,  on 
which  the  appellees  established  their  ferry,  at  the  termination 
of  a  public  road,  regularly  laid  out,  three  hundred  feet  wide, 
from  the  bridge  over  Cahokia  Creek  to  the  river,  and  through 
the  land  of  the  appellants,  after  the  same  was  regularly  con- 
demned in  pursuance  of  the  laws  of  the  state  of  Illinois,  and 
compensation  tendered.    To  this  last-named  tract,  appellants' 
ferry  was  removed  under  the  authority  supposed  to  be  granted 
by  the  act  of  1821,  although  Wiggins  did  not,  at  the  passage 
of  that  act,  own  it.    To  whatever  point,  then,  on  this  tract,  it 
was  removed,  the  appellees  insist,  that  point  became  the  ferry- 
landing,  and  there  appellants'  privileges  were  to  be  exercised, 
and  not  elsewhere.    It  could  not  thereafter  be  removed  to  the 
first  location  without  the  consent  of  the  Legislature,  nor  to 
any  other  point  on  the  tract.    A  ferry  must,  from  the  nature 
of  such  establishments,  be  kept  stationary  at  one  point,  until 
legislative  sanction  can  be  had  to  remove  it  to  another ;  and 
so  Wiggins  thought  when  he  applied  to  the  Legislature  to 
remove  it  from  claim  624  to  claim  579.    And  this  from 
motives  of  public  convenience.    It  would  be  a  great  injury  to 
the  public  to  permit  the  owner  of  such  a  fr*anchise,  at  his  dis- 
cretion, and  to  suit  his  whim  or  caprice,  to  move  it  from  point 
to  pnnt.     When  a  point  was  selected,  that  became  the  "ferry,*' 
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and  there  and  there  only,  and  from  it,  could  the  privilege  be 
exercised.    The  right  of  way  over  the  water  could  not,  by 
any  reasonable  construction,  extend   over  every  particle  of 
space  covered  by  miles  of  distance.    A  reasonable  space  for 
landings  and  ferry-ways  is  all  that  could  be  claimed.     The 
excuse  put  forth  by  appellants,  for  shifting  their  landing, — 
the  character  of  the  current  aud  the  texture  of  the  banks, — is 
all  idle,  as  every  one  knows  who  has  ever  seen  the  bank  of 
the  Mississippi  opposite  St.  Louis.    A  landing  can  be  made 
at  one  point  as  well  as  at  another,  if  proper  means  are  used 
for  grading  the  banks,  and  proper  platforms  provided.     The 
object  and  design  for  shifting  the  landing  was  undoubtedly  to 
keep  off  rivals, — ^to  prevent  competition,  and  thus  enable,  for 
all  time  to  come,  the  appellants  to  divide  their  fifty  thousand 
dollars  a  year. 

*6771  ''^^o  ferry  being  established,  by  the  act  of  1819,  on 
-'  the  Piggot  tract  (claim  624),  within  eighteen  months 
after  its  passage,  Wiggins  had  the  right,  so  far  as  the  Legisla- 
ture could  confer  it,  to  all  the  advantages  which  might  result 
from  it,  and  to  all  the  provisions  of  the  act,  and  nothing  more. 

Did,  then,  the  legislature,  by  that  act,  intend  that  his 
privilege  should  be  exclusive  forever,  and  is  that  intention 
manifest  from  the  terms  used  in  the  act? 

The  first  section  contains  the  grant,  if  it  be  one,  and  is,  in 
substance,  as  follows: — That  Samuel  Wiggins,  his  heirs  or 
assigns,  are  authorized  to  establish  a  feny  on  the  waters  of 
the  Mississippi,  near  the  town  of  Illinois,  in  this  state,  and  to 
run  the  same  from  lands  at  the  said  place  that  may  belong  to 
him,  with  a  provision  that  he  shall  use  steam  or  the  power  of 
fouivfooted  animals,  and  provided,  that  the  same  shall  be  in 
operation  within  eighteen  months,  &c. 

The  second  section  provides,  that  no  person  or  persons, 
except  those  who  had  ferries  then  established  at  that  place, 
should  establish  any  ferry  of  that  description  within  one  mile 
of  it,  and  if  it  is  done,  a  forfeiture  to  Wiggins  of  the  boats, 
furniture,  and  apparel  shall  be  the  consequence. 

The  third  section  authorizes  Wiggins  to  receive  the  accus- 
tomed rates  of  ferriage,  and  the  fourth  and  last  section  sub- 
jects it  to  taxes,  and  then  declares,  ^^If  the  provisions  of  the 
second  section  shall  be  made  to  appear  to  the  General  Assem- 
bly to  be  injurious  to  the  public  good,  that  then,  and  in  such 
case,  the  said  section  may  be  repealed." 

The  appellants  contend,  that  the  grant  would  be  perfect 
without  the  second  section.    So  it  would ;  but  when  arraign- 
ing an  act  of  the  legislature  of  a  sovereign  state  as  repugnant 
to  the  Constitution  of  the  United  States,  because  it  repealed 
592 


JANUARY    TERM,    1850.  577 

Iflllfl  et  al.  V.  St.  Clair  County  et  aL 

a  former  act  of  that  body,  we  must  examine  and  see  what  the 
first  act  is, — ^we  must  take  the  whole  of  it  together,  to  ascer- 
tain the  intention  of  the  law-maker;  and  we  see  in  this  act  of 
1819  a  right  reserved  to  the  state  to  repeal  that  part  of  it 
which  bestows  the  character  of  exclusiveness  upon  the  appel- 
lants' privilege.  The  legislature  of  1819  acted  upon  circum- 
stances as  they  then  were,  and  foreseeing  that,  from  the  great 
advantages  the  state  possessed,  in  soil,  climate,  and  power  of 
production,  and  its  great  capacity  for  settlement  and  cultiva- 
tion, people  from  distant  lands  would  seek  it  for  a  home, 
reserved  the  right  to  take  away  a  privilege,  which,  when 
eranted,  might  be  of  great  public  benefit,  but  likely  to  become 
in  time  oppressive. 

With  commendable  forecast,  the  fourth  section  was  inserted, 
and  became  an  important  part  of  the  so-called  contract,  r«/:>7o 
and  the  *act  of  1821  was  passed,  with  the  same  power  ^ 
to  repeal  included.  The  acts  were  accepted,  with  that  power 
reserved.  In  1888,  (Rev.  Laws,  810,  311),  the  legislature 
determined  that  section  was  injurious  to  the  public  good,  as 
well  as  the  fifth  section  of  the  act  of  1821.  Fourteen  years' 
experience  had  satisfied  them,  that  what  was  intended  for  the 
public  benefit  had  become  an  oppressive  monopoly,  and  .they 
performed  a  most  popular  act  by  repealing  them,  thus  taking 
away  all  pretext  of  exclusiveness,  and  opening  the  whole 
subject  to  further  legislation.  This  was  ^^  nominated  in  the 
bond,"  and  the  appellants  cannot  with  any  propriety  or  justice 
complain,  if  it  is  injurious  to  them. 

The  legislature,  then,  having,  by  the  act  of  1888  (Rev. 
Laws  of  l833,  p.  810),  repealed  the  restrictive  clause  of  the 
second  section  of  the  act  of  1819,  and  of  the  fifth  section  of 
the  act  of  1821,  proceeded  in  1889,  in  obedience  to  public 
clamor,  excited  to  a  high  tone  by  the  continued  and  oppressive 
exactions  of  this  monopoly,  and  its  repeated  failures,  and 
manifest  inability  or  want  of  desire  to  satisfy  the  public 
demands  for  proper  facilities  for  crossing  the  river,  to  put 
measures  in  train  to  satisfy  the  public  want.  The  preamble 
to  the  act  of  2d  March,  1839,  assigns  the  reason  for  its  pas- 
sage,—the  facts  upon  which  the  Legislature  acted, — and  they 
must  be  taken  to  be  true.  It  is  a  legislative  decision,  that 
the  exigency  had  arisen,  which,  on  the  repeal  of  the  second 
section  of  the  act  of  1819,  required  increased  facilities  of 
approach  to  a  place  then  grown  to  be  a  great  commercial  city, 
and  the  great  market  of  the  state. 

By  examining  the  provisions  of  that  act,  it  will  be  seen 
that  in  no  part  of  it  is  an  expression  used  of  a  design  to 
take  from  the  appellants  their  franchise;  theirs  still  exists 
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tlie  «n£K^tr,  to  diis^:  J  t^  erjumraf  ctf  exduBTcoess  for 
wLic:h  the  afpella:ii6  ».:.:«*  L  Legisljuic4i  afibelB  eroiy  daj 
the  Talae  of  proper^:.  ai.i  it  dUsi  be  so  in  tbe  natoie  of 
thliugB.     J^nridewoe  B-imk  r.  Bu^^p^jk  4  PeC  514. 

If  the  act  of  1^89  desigaed  to  aeize  the  fiony-vajs  of  tiie 
appellaoto,  there  would  be  gp^imd  of  eomplaint;  Imt  it  does 
nr/L  It  designs  onlj  to  establish  a  healthj  and  neoeaBaiy 
eompetitioa,  at  a  reiy  important  point,  by  which  the  public 
ftfxA  i»  vaatlj  promoted,  and  the  land  taken  for  aach  a  bene- 
Icial  public  purpose,  for  a  road  and  landing,  has  been  con- 
demned in  the  usual  mode,  the  damages  rnioonned^  and  a  tender 
of  the  amount  made  to  appellants. 

Whether  the  road  is  too  wide  or  not  is  not  for  this  court  to 
determine ;  it  is  only  to  determine  whether,  in  the  adjudica- 
tion of  the  rights  of  these  parties  by  a  state  court,  validity 
has  been  given  to  a  law  of  the  state  impairing  the  obligation 
of  any  contract  entered  into  between  the  state  and  the  appel- 
lants, and  doing,  by  such  decision,  injustice  to  them.  The 
appellees  can  see  no  ground  for  such  a  pretence,  and  without 
taking  up  more  time,  they  submit  the  case  on  their  part  to 
the  court,  confident  that  this  most  just  and  enlightened 
tribunal  will  not  condemn  a  law  of  a  sovereign  state,  unless 
that  law  is  manifestly  repugnant  to  the  Constitution  of  the 
Uulted  States. 

Mr,  W$b§t§r  replied  to  each  one  of  these  points,  and  par- 
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ticnlarlj  the  last,  citing  and  commenting  upon  many  parts  of 
the  bill,  which  were  all  admitted  by  the  demurrer,  in  order  to 
show  that  the  act  of  1889  had  destroyed  the  value  of  the  ferry 
privilege. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

By  an  act  of  March  2d,  1889,  the  legislature  of  Illinois 
appointed  five  commissioners  to  locate  a  road  and  ferry  land- 
ing, three  hundred  feet  wide,  on  the  east  bank  of  the  River 
Mississippi,  opposite  to  the  city  of  St.  Louis;  the  road  to 
extend  back  to  Cahokia  Creek.  The  road  and  landing  were 
accordingly  located ;  the  distance  from  the  river  to  the  creek 
being  about  sixty  poles.  The  ferry  having  gone  into  opera- 
tion under  the  act  of  1839,  this  bill  was  nled,  seeking  to 
obtain  a  perpetual  injunction  against  an  exercise  of  a  i^rry 
privilege,  on  the  ground,  among  others,  that  Samuel  Wiggins 
and  his  assignees  were  entitled  to  the  exclusive  ferry  right  at 
that  place,  by  contract  with  the  state  of  Illinois ;  and  that 
said  contract  was  violated  by  *the  act  of  1889,  and  the  r»roA 
establishment  of  a  road  and  ferry  under  and  by  force  *- 
of  its  provisions.  The  Supreme  Court  of  Illinois  having 
decided  that  the  state  law,  and  the  acts  done  pursuant 
thereto,  did  not  violate  the  contract  made  with  Wiggins,  and 
that  it  was  not  opposed  to  the  Constitution  of  the  United 
States,  that  court  proceeded,  by  a  final  decree,  to  dissolve  an 
injunction  granted  m^',  and  to  dismiss  the  bill.  To  reverse 
this  decree,  on  the  grounds  stated,  a  writ  of  error  has  been 
prosecuted  to  the  Supreme  Court  of  Illinois,  from  this  court, 
under  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789. 

The  contract  relied  on  by  the  defendants  was  made  with 
Wiggins,  by  two  acts  of  the  legislature  of  Illinois.  The  first 
act,  approved  March  2d,  181$,  authorizes  Samuel  Wiggins, 
his  heirs  and  assigns,  to  establish  a  ferry  on  the  east  bank  of 
the  River  Mississippi,  near  the  town  of  Illinois,  and  to  run 
the  same  from  lands  ^^  that  may  belong  to  him ; "  provided 
that  said  ferry  should  be  put  into  actual  operation  within 
eighteen  months  from  and  after  the  passage  of  that  act.  And 
it  was  also  provided  by  the  second  section,  that  no  other 
person  should  thereafter  establish  any  ferry  within  one  mile 
of  that  established  by  Wiggins,  with  this  reservation : — "  That 
if  the  provisions  of  the  second  section  of  this  act  shall  be 
made  to  appear  to  the  General  Assembly  to  be  injurious  to 
the  public  good,  that  then,  and  in  such  case,  the  second  see- 
tion  tnay  be  repealed.*'  Wiggins  had  no  land  of  his  own  on 
the  river  near  the  town  of  Illinois  when  the  above  act  was 
passed ;  but  within  less  than  eighteen  months,  he  acquired  an 
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interest  in  a  tract  of  land  of  one  hundred  acres,  part  of  which 
lay  between  Illinois  town  and  the  river,  and  extended  to  m 
considerable  distance  above  it ;  and  on  this  tract  he  estab- 
lished his  ferry. 

On  the  6th  of  February,  1821,  Samuel  Wimns  had  another 
act  passed  in  his  favor  by  the  legislature  of  Illinois,  authoriz- 
ing him  to  make  a  turnpike  road,  to  commence  on  the  Ifissis- 
sippi  River  opposite  to  St.  Louis,  on  lands  that  ^*  may  belong 
to  him/'  and  to  run  across  the  American  bottom  to  the  blu£b. 
The  act  further  provides : — ^^  And  whereas  the  said  Samnel 
Wiggins,  his  heirs  and  assigns,  were  authorized  to  establish  a 
fernr  upon  the  waters  of  the  Mississippi  River,  near  the  town 
of  Illinois,  in  this  state,  and  a  sand-bar  having  been  formed 
since  that  time  opposite  said  ferry,  therefore : — 

^*  Sbg.  6.  Be  it  further  enacted,  that  the  said  Samuel  Wig- 
gins, his  heirs  and  assigns,  be,  and  they  are  hereby,  authorized 
to  remove  said  ferry  on  any  land  that  may  belong  to  him  or 
them  on  the  said  Mississippi  River,  under  the  same  privileges 
as  were  prescribed  by  the  act  entitled,  ^  An  act  to  authorize 
mr^Q-i'i  Samuel  *Wiggins  to  establish  a  ferry  upon  the  waters 
J  of  the  Mississippi,'  approved  March  2d,  1819.** 

By  an  act  approved  January  19th,  1883,  so  much  of  the 
acts  of  1819  and  1821  as  prohibited  another  ferry  from  being 
established  within  one  mile  of  Wiggins'  ferry-landing,  was 
repealed.     This  restriction  is,  therefore,  out  of  the  case. 

On  the  ISth  of  July,  1822,  Wiggins  obtained,  by  purchase 
from  Julia  Jarrot,  a  tract  of  one  hundred  acres  lying  below 
the  tract  first  acquired,  adjoining  thereto  on  the  south,  and 
fronting  on  the  river;  and  it  is  upon  this  tract  that  the  new 
ferry  and  road  were  located  under  the  act  of  1889.  The  par- 
ties respectively  assume,  and  so  the  court  below  held,  that 
the  establishment  and  regulation  of  ferries  across  navigable 
streams  is  a  subject  within  the  control  of  the  goyemment,  and 
not  matter  of  private  right ;  and  that  the  government  may 
exercise  its  powers  by  contracting  with  individuals.  We  deem 
this  general  principle  not  open  to  controversy ;  and  in  regard 
to  so  much  of  the  controversy  as  involves  the  contract  itself, 
no  material  difficulty  exists  as  to  what  principles  of  law  shall 
govern :  only  two  general  principles  need  be  invoked  in  con- 
struing the  acts  of  1819  and  1821,  which  are, — First,  that  in  a 
grant,  like  this,  designed  by  the  sovereign  power  making  it  to 
be  a  general  benefit  and  accommodation  to  the  public,  the 
rule  is,  that,  if  the  meaning  of  the  words  be  doubtful,  they 
shall  be  taken  most  strongly  against  the  grantee,  and  for  the 
government ;  and  therefore  should  not  be  extended  by  impli- 
cation in  favor  of  the  grantee,  beyond  the  natural  and  obviom 
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meaning  of  the  words  employed ;  and  if  these  do  not  support 
the  right  claimed,  it  must  fall.  Such  is  the  established  doc- 
trine of  this  court,  as  was  held  in  the  case  of  TTie  Charles 
River  Bridge  v.  The  Warren  Bridge^  11  Pet.,  544-647.  Sec- 
ondly, if  the  grant  admits  of  two  interpretations,  one  of  which 
is  more  extended,  and  the  other  more  restricted,  so  that  a 
choice  is  fairly  open,  and  either  may  be  adopted  without  any 
violation  of  the  apparent  objects  of  the  grant,  if,  in  such  case, 
one  interpretation  would  render  the  grant  inopemtive,  and  the 
other  would  give  it  force  and  efiTect,  the  latter,  if  within  a 
reasonable  construction  of  the  terms  employed,  should  be 
adopted. 

Testing  the  contract  by  these  rules,  and  what  are  the  com- 
plainants entitled  to,  under  the  acts  of  1819  and  1821^  By 
the  first  act,  Wiggins  was  to  establish  the  ferry  near  the  town 
of  Illinois,  **and  to  run  the  same  from  lands  at  said  place 
which  may  belong  to  him."  At  the  time  the  act  was  passed, 
Wiggins  owned  no  land  near  the  town  of  Illinois,  and  if  the 
grant  was  in  the  present  tense,  and  extended  only  to  r«coo 
land  *that  was  then  the  property  of  the  grantee,  the  '• 
act  of  Assembly  had  no  operation,  and  was  worthless.  But 
we  suppose  the  words  employed  were  not  restricted  to  the 
time  when  the  act  was  passed;  the  grantee  was  allowed 
eighteen  months  to  put  the  ferry  into  operation,  and  he  was 
to  run  his  boats  from  his  own  lands,  that  is,  from  lands  which 
might  belong  to  him  at  the  time  the  running  commenced; 
and  for  this  there  was  great  reason,  as  the  opposite  shore  lay 
within  another  state,  and  there,  also,  a  ferry-landing  had  to  be 
secured.  The  matter  was  one  of  speculation ;  and  lands  could 
not,  with  propriety,  be  purchased  at  high  prices  before  the 
privilege  was  secured  on  both  banks.  And  this  construction, 
as  we  apprehend,  is  the  one  that  the  legislature  of  Illinois  put 
on  the  act  of  1819  by  that  of  1821 ;  by  which  it  was  admitted 
that  a  ferry  had  been  established  according  to  the  first  act, 
and  the  grantee  was  authorized  to  remove  it  to  another  point, 
because  a  sand-bar  had  been  formed  in  front  of  the  landing. 
We  therefore  feel  ourselves  constrained  to  differ  from  the 
carefully  prepared  and  able  opinion  of  the  Supreme  Court  of 
Illinois,  found  in  the  record,  which  holds  the  first  grant  to 
have  been  inoperative. 

We  come  next  to  consider  the  act  of  1821.  When  it  was 
passed,  Wiggins  had  land  fronting  on  the  river  for  nearly  a 
mile,  extending  both  above  and  below  Illinois  town,  and  lying 
between  it  ana  the  river.  It  was  all  the  land  he  then  could 
desire  for  the  purposes  of  his  ferry  and  the  end  of  his  road. 
Indeed,  it  is  doubtful  whether,  under  the  granr,  Wigmns 
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oonld  have  gone  below  his  first  purchased  tract  and  been 
^*  near  the  town  of  Illinois/'  because  his  land  extended  con- 
siderably below  the  town.  As  the  act  of  1821  recognized  the 
fact  that  Wiggins  had  complied  with  his  contract  under  the 
act  of  1819,  and  had  established  a  ferry  on  land  that  belonged 
to  him,  and  that  it  was  established  ^^  near  the  town  of  Illinois,'* 
it  is  fair  to  presume  that  both  parties  to  the  contract,  as  modi- 
fied and  enlarged  by  the  act  of  1821,  understood  what  land  it 
was  that  Wiggins  owned  at  that  time,  and  the  boundaries 
thereof ;  and  also  the  extent  of  his  interest,  being  two  sevenths 
of  the  tract. 

The  act  of  1821  was  treated  by  the  bill,  and  was  relied  on 
in  argument,  as  conferring  a  perpetual  privilege  on  Wiggins^ 
and  on  his  assigns,  to  remove  the  ferry  to  any  land  that  might 
belong  to  him,  or  to  them,  at  the  time  of  the  removal ;  and, 
furthermore,  that  the  right  of  removal  was  unrestricted  as 
respects  time,  and  could  have  been  made  at  any  time  hereto- 
fore, or  could  be  made  hereafter. 

That  the  act  is  somewhat  obscure,  in  regard  to  the  place  to 
*5831  ^^^^  ^^^  ferry  could  be  removed,  must  be  adinitted ; 
-■  and  in  ^seeking  its  true  construction,  several  considera- 
tions present  themselves.  In  the  first  place,  that  the  act 
operated  in  the  present  tense,  and  was  a  mere  enlargement  of 
the  privileges  conferred  by  the  act  of  1819,  and  must  be  taken 
as  a  part  of  the  first  contract,  cannot  be  denied ;  secondly, 
when  we  take  into  consideration  the  fact  that  Wiggins  had  a 
specific  tract  of  land  at  that  time,  at  the  proper  place, — ^that 
is  to  say,  lying  in  front  of  Illinois  town,  and  extending  above 
and  below  it, — a  reasonable  conclusion  is,  that  some  place  on 
such  tract  was  referred  to  by  the  act  of  1821 ;  and,  thirdly, 
as  the  act  of  1819  reserved  authority  in  the  legislature  to 
repeal  so  much  of  the  law  as  secured  to  Wiggins  an  exclusive 
ferry  right  for  two  miles  on  the  river  front,  such  reservation 
could  only  mean  that  rival  ferries  might  be  established,  at 
discretion,  by  the  legislature.  Nor  can  it  be  assumed,  with 
any  claim  to  a  plausible  construction,  that  the  power  of 
removal  had  no  limitation  of  time  or  place,  as  this  would  con- 
fer a  right  to  remove  to  the  same  landing  with  a  newly  estab- 
lished &rry,  set  up  as  a  rival,  and  drive  it  away ;  and  thus  the 
Sublic  convenience  would  again  be  reduced  to  a  single  ferry, 
fow,  in  view  of  these  facts  and  consequences,  and  applying 
them  to  language  of  an  ambiguous  character,  and  seeking 
assistance  from  a  settled  rule  of  construction  in  case  of  doubt, 
and  finding  that  rule  of  construction  to  be,  that  when  two 
constructions  are  equally  open  to  the  court,  the  one  shall  be 
adopted  most  favorable  to  the  government,  the  consequence 
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mnst  be,  on  this  construction,  that  Wiggins  was  confined  to 
the  tract  of  land  partly  owned  by  him  when  the  act  of  1821 
was  passed ;  and  that  when  the  ferry  was  removed  to  other 
land,  lower  down  the  river,  it  was  an  act  not  within  the  con- 
tract, nor  protected  by  it.  This  disposes  of  the  first  and  prin- 
cipal ground  of  relief  sought  by  the  bill. 

Whether  Wiggins,  or  those  claiming  under  him,  had  the 
right  after  he  had  established  his  new  ferry,  under  the  act  of 
1821,  to  remove  it  to  another  place  on  the  tract  of  land  he 
then  owned,  and  whether  the  state  of  Illinois  may  not  autho- 
rize another  ferry  on  the  same  tract  of  land,  not  interfering 
with  the  operations  of  the  one  established  by  Wiggins,  are 
questions  wnich  the  record  does  not  bring  before  us,  and  upon 
which,  therefore,  we  express  no  opinion. 

A  second  ground  of  relief  is  relied  on  by  the  bill,  and  was 
most  earnestly  and  ably  urged  in  argument  here,  and  which  it 
is  incumbent  on  us  to  dispose  of  also. 

The  first  special  prayer  would  seem  to  conclude  an  inquiry 
into  any  ground  of  interference  by  this  court,  other  rmcoA 
than  the  'question  arising  on  the  acts  of  1819  and  ^ 
1821,  standing  as  a  contract,  claimed  to  have  been  violated  by 
the  act  of  1889.  But  the  bill  has  also  a  general  prayer ;  and 
on  this,  as  well  as  upon  the  special  prayer,  the  Supreme  Court 
of  Illinois  ordered,  ^^  that  it  be  certified  in  this  case,  that  there 
was  drawn  in  question  the  validity  of  the  statute  of  the  state 
of  Illinois  entitled,  ^An  act  to  authorize  St.  Clair  county  to 
establish  a  ferry  across  the  Mississippi  River,'  approved 
March  2, 1889,  on  the  ground  that  it  was  repugnant  to  the 
Constitution  of  the  United  States,  and  that  the  decision  of 
the  court  was  in  favor  of  the  validity  of  said  statute ; "  from 
which  certificate  it  is  manifest  that  the  act  of  1889  was  upheld 
against  each  state  of  facts  set  forth  by  the  bill ;  and  if  it  was 
apparently  repugnant  to  the  Constitution  on  either  ground 
assumed,  this  court  has  jurisdiction  of  the  cause ;  and  having 
jurisdiction,  the  plaintiffs  in  error  were  entitled  to  be  heard, 
and  are  entitled  to  our  judgment,  on  both  grounds  presented, 
and  relied  on  to  reverse. 

The  bill  sets  forth  that  gross  abuses  were  imposed  on  com- 
plainants by  the  act  of  1889,  and  by  the  commissioners  and 
their  lessee,  under  the  act ;  that  the  said  three  hundred  feet 
include  a  wider  space,  and  more  land,  than  is  necessary  or 
convenient  for  a  road,  and  but  a  small  portion  of  it  has  been 
used  and  appropriated  by  the  said  county  of  St.  Clair  to  that 
purpose,  leaving  a  strip  on  either  side  to  be  used  by  the  said 
county  of  St.  Clair  and  its  leapees,  for  private  property,  for 
building  lots,  and  other  private  purposes;  and  that  that  per* 
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tion  of  the  said  three  hundred  feet  which  is  not  included  in 
said  road,  and  which  is  now  used  for  priyate  purposes,  or  18 
left  to  be  thus  used,  will  yield  an  annual  ground  rent  larger 
than  the  whole  amount  of  the  damages  assessed  as  aforesaid 
for  the  whole  of  said  three  hundred  feet ;  and  furthermore, 
that  only  the  condemned  land  was  yalued,  and  no  compensa- 
tion awarded  or  tendered  for  the  ferry  franchise  and  landing 
taken  from  complainants. 

As  the  bill  was  demurred  to,  and  the  demurrer  sustained  in 
the  state  courts,  and  in  this  form  the  case  comes  before  us,  all 
charges  of  abuse  and  oppression  on  the  part  of  the  authorities 
of  Illinois  are  admitted,  to  the  extent  alleged ;  and  the  ques- 
tion presented  here  on  these  facts  is,  whether  this  court  has 
power  to  redress  the  injuries  complained  of,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act  of  1789. 

The  Constitution  having  declared  that  no  state  shall  pass 
any  law  impairing  the  obligation  of  contracts,  it  becomes  our 
duty  to  inquire  whether  the  state  law,  and  the  acts  done 
mcQCL-i  under  it,  violate  a  contract.  If  any  contract  was  violated 
-■  under  the  *act  of  1839,  it  must  have  been  a  grant  to 
land  vesting  the  fee  simple  title  ;  and  such  title  complainants 
exhibit.  To  the  width  of  needful  roads  and  ferry-landings, 
property  can  undoubtedly  be  taken,  for  the  purposes  of  such 
easements ;  and  necessarily,  the  state  authorities  must  decide 
(as  a  general  rule)  how  much  land  the  public  convenience 
requires.  That  the  power  may  be  abused,  no  one  can  deny ; 
and  that  it  is  abused,  when  private  property  is  taken,  not  for 
public  use,  but  to  be  leased  out  to  private  occupants  to  the 
end  of  raising  money,  is  too  plain  for  reasoning  to  make  it 
more  so.  Such  an  act  is  mere  evasion,  under  pretence  of 
an  authorized  exercise  of  the  eminent  domain;  and  if  it 
be  an  evasion,  it  is  void,  and  may  be  redressed  by  an 
action  at  law,  like  any  other  illegal  trespass,  done  under 
assumed  authority;  as,  for  instance,  a  trespass  by  a  younger 
grantee  on  land  held  by  an  elder  patent  depending  for  support 
on  a  state  law  of  later  date  than  the  first  grant.  But  it  is 
not  an  invasion  and  illegal  seizure  of  private  property  on  pre- 
tence of  exercising  the  right  of  eminent  domain,  and  which 
act  is  an  abuse  claiming  the  sanction  of  a  state  law,  that  gives 
this  court  jurisdiction;  such  law,  and  the  acts  done  under  it, 
are  not,  ^^  the  violation  of  a  contract,''  in  the  sense  and  mean- 
ing of  the  Constitution.  It  rests  with  state  legislatures  and 
state  courts  to  protect  their  citizens  from  injustice  and  oppres- 
sion of  this  description.  The  framers  of  the  Constitution 
pever  intended  that  the  legislative  and  judicial  powers  of  the 
general  government  should  extend  to  municipal  regulations 
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necessary  to  the  well-being  and  existence  of  the  states.  Were 
this  conrt  to  assume  jurisdiction,  and  re-examine  and  revise 
state  court  decisions,  on  a  doubtful  construction,  that  an 
interest  in  land  held  by  patent  was  a  contract,  and  the  owner 
entitled  to  constitutional  protection  by  our  decision  in  case  of 
abuse  and  trespass  by  an  oppressive  exercise  of  state  authority, 
it  would  follow,  that  all  state  laws,  special  and  general,  under 
whose  sanction  roads,  ferries,  and  bridges  are  established, 
would  be  subject  to  our  supervision.  A  new  source  of  juris- 
diction would  be  opened,  of  endless  variety  and  extent,  as, 
on  this  assumption,  all  such  oases  could  be  brought  here  for 
final  adjudication  and  settlement ;  of  necessity,  we  would  be 
called  on  to  adjudge  of  fairness  and  abuse  to  ascertain  whether 
jurisdiction  existed,  and  thus  to  decide  the  law  and  facts ;  in 
short,  to  do  that  which  state  courts  are  constantly  doing,  in 
an  exercise  of  jurisdiction  over  peculiarly  local  matters ;  by 
which  means  a  vast  mass  of  municipal  powers,  heretofore  sup- 
posed to  belong  exclusively  to  state  cognizance,  would  be 
taken  from  the  states,  and  exercised  by  the  general  r«cog 
government,  *through  the  instrumentality  of  this  court.  ^ 
That  such  a  doctrine  cannot  be  maintained  here  has  in  effect 
been  decided  in  previous  cases;  and  especially  in  that  of 
Charles  River  Bridge  v.  Warren  Bridge^  11  Pet.,  589,  640, 
where  other  cases  are  cited  and  reviewed. 

F<^  the  reasons  above  stated,  it  is  ordered  that  the  judg- 
ment of  the  Supreme  Court  of  Illinois  be  afiSrmed. 

Mr.  Justice  MoLEAN  dissented. 

Order. 

This  cause  came  on  to  be  heard  on  the  transoript  of  the 
record  from  the  Supreme  Court  of  the  state  of  Illinois,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered,  adjudged,  and  decreed  by  this  court,  that  the 
decree  of  the  said  Supreme  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed,  with  costs. 
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Joseph  J.  Eennbdy,  Trustee  of  Hbnby  Shttltz,  an 
Insolvent  Dbbtob,  and  for  the  Creditors  of  thb 
SAID  Henby  Shultz,  and  Henry  Shitltz,  Appellants, 
V.  The  Bank  of  the  State  of  Georgia,  the  City 
CoTTNOiL  OF  Augusta,  John  MgEinne,  and  Gaza  way 
B.  Lamab. 

Some  of  the  cUsttnctiona  stated  between  bills  of  roTiew,  of  leTiTor,  and  sop- 
plemental  and  original  bills  in  chancery. 

This  court,  as  an  appellate  court,  has  the  power  to  allow  amendments  to  be 
made  to  the  record  before  it,  although  the  general  pracdce  has  been  to 
remand  the  case  to  the  Circuit  Court  for  that  purpose.^ 

When  a  cause  is  brought  before  this  court  on  a  division  in  opinion  by  the 
judges  of  the  Circuit  Court,  the  points  certified  only  are  before  it.  Tlie 
cause  should  remain  on  the  docket  of  the  Circuit  Court,  and  at  their  dis- 
cretion ma^  be  prosecuted.^ 

If  the  jurisdiction  of  a  Circuit  Court  be  not  shown  in  the  proceedings  In  the 
case,  its  judgment  is  erroneous,  and  liable  to  be  reversed;  but  it  is  not  an 
absolute  nuUity. 

But  when  an  amendment  to  the  record  was  made  by  consent  of  counsel  in 
this  court,  which  amendment  set  forth  the  jurisdiction,  a  mandate  oontainr 
ing  that  amendment  ought  to  have  prevented  any  subsequent  objection  to 
the  jurisdiction  in  the  Circuit  Court.' 

A  decree  for  a  sale,  made  with  the  approbation  of  counsel  filed  in  court, 
removes  all  preceding  technical  objections. 

Where  a  party  interested  consented  to  the  sale  of  property,  afterwards  took 
the  benefit  of  the  insolvent  law,  and  at  a  subsequent  period  counsel  repre- 
senting him  filed  a  consent  decree  to  complete  the  sale,  the  trustee  having 
taken  no  steps  for  two  years  to  connect  himself  with  the  proceedings  in 
court,  and  then  having  suffered  fifteen  years  more  to  elapse  ^thout  moving 
in  the  business,  it  is  too  late  for  such  trustee  to  object  to  the  consent  decree. 

So,  also,  the  holders  of  bridge  bills,  who  had  no  si>ecific  lien  upon  a  bridge, 
must  be  considered  to  have  lost  their  right  to  impugn  the  sale  as  frandnlent, 
after  so  long  a  lapse  of  time. 

*5871  *1's^  "^^^  ft^  appeal  from  the  Circuit  Court  of  the 
-I  United  States  for  the  District  of  Georgia,  sitting  as  a 
court  of  equity. 

As  the  decision  of  the  court  turned  upon  some  collateral 
points,  it  is  not  necessary  to  state  all  the  facts  in  the  case, 
which  were  extremely  complicated.  The  Reporter  therefore 
refers  the  reader  to  the  opinion  of  the  court,  which  was 
delivered  by  Mr.  Justice  McLean,  and  which  contains  a 
recital  of  all  the  facts  necessary  to  an  understanding  of  the 
points  decided. 

It  was  argued  in  conjunction  with  another  case  between 
the  same  parties,  inyolving  the  same  principles  of  law,  and 

1  Quoted.      UdaU  v.    Steamahip  Daniels  y.  Bailroad  Co..  SW9SLf  Wk 

moj  17  How.,  18.  8  Cited.    Holmes  v.  Oreaim  Se.  B. 

^Followed.    WardetaLy.Chamr  ii.  Co.,  9  Fed.  Bep.,  287;  ■•  cUy  7 

terloin  et  alj  2  Black,  4M.    Cited.  8a\vy.,  892. 
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with  nearly  the  same  state  of  facts.  The  two  cases  were 
argued  by  Mr.  Waddy  Thympion^  Mr.  Butler^  and  Mr.  Webster^ 
for  the  appellants,  and,  upon  the  part  of  the  appellees,  by 
Mr.  DaviSf  representing  Lamar,  Mr.  McAllister  and  Mr.  Johvr 
%(m  (Attomey-Oeneral),  representing  the  bank,  and  Mr. 
Sergeant^  representing  the  city  of  Augusta. 

The  ar^ments  of  the  counsel  continued  for  seyeral  days, 
and  it  is  werefore  impossible  to  give  a  full  report  of  them,  or 
to  do  more  than  merely  state  the  points  and  authorities. 

The  points  raised  on  behalf  of  the  appellants  were  the 
following,  as  stated  in  the  briefs  of  Mr.  Webster  and  Mr. 
T^hompson, 

On  the  9th  day  of  May,  1821,  one  Christian  Breithaupt  and 
the  said  Henry  Shultz  filed  their  bill  in  the  Circuit  Court 
against  the  Bank  of  the  State  of  Georgia,  praying  that  the 
bridge  across  the  Savannah  Riyer  at  Augusta,  and  other  pro- 
perty therein  named,  might  be  decreed  to  be  first  liable  to  the 
redemption  of  the  bills  issued  by  the  Bridge  Company  afore- 
said, and  for  an  injunction  restraining  the  Bank  of  Georgia 
and  other  creditors  of  the  said  John  and  Bama  McEinne,  as 
well  as  the  creditors  of  the  said  Bridge  Company,  from 
enforcing  executions  and  selling  the  bridge  and  other  pro- 
perty of  the  said  Bridge  Company. 

Amongst  yarious  interlocutory  orders  in  said  cause,  was 
one  ordering  the  bridge  aforesaid  to  be  sold  by  two  commis- 
sioners therein  named ;  and  it  was  sold  accordingly,  and  the 
Bank  of  the  State  of  Georgia  became  the  purcnaser.  The 
said  Henry  Shultz  consented  to  the  sale  in  writing ;  but  the 
said  John  McEinne  refused  to  give  such  assent. 

On  the  6th  of  May,  1880,  a  decree,  drawn  up  by  the  con- 
sent of  counsel,  was  signed  by  the  Hon.  W.  Johnson  and  J. 
Cuyler,  which  will  be  found  in  the  record. 

It  is  alleged  by  the  present  complainant,  the  assignee  of 
Henry  Shultz,  that  the  order  of  sale  aforesaid  is  not  binding, 
in  *so  far  as  those  whom  he  represents  are  concerned.  r«coo 
First,  because  John  McKinne,  the  joint  tenant  of  the  ^ 
said  Henry  Shultz,  refused  his  consent.  And  secondly,  that 
the  creditors  of  the  Bridge  Company  were  not  parties  to  said 
suit ;  and  that  the  decree  of  the  6th  of  May,  1880,  presents 
no  bar  to  the  claim  of  your  orator,  John  W.  Tarborough,^  as 
it  purports  on  its  &ce  to  have  been  made  by  the  consent  of 
the  counsel  of  the  said  Henry  Shultz,  two  years  after  he  had 


^  Yarborough  was  the  original  trustee  of  Shultz,  in  whose  place  Sjsnnedy 
was  now  acting. 

608 


SUPREME    COITRT. 


c*  aL  c  GciMsia  State  Bank  et  aL 


an  aflngnmoit  of  all  his  estate,  and  specifically  of  0» 
bridge  afotesaad,  to  llioiiias  Hanisoo,  for  the  benefit  of  his 
ereditoiB»  and  tfaeiefore  he  had  no  power  or  aathority  in  the 
INneni]8ea»  and  alao  becaoae  the  ooort  had  no  jurisdiction  of 
the  eanae. 

The  IhII  prays  that  the  bridge  and  other  property  of  the 
Bridge  Company  may  be  decreed  to  be  first  liable  for  the 
redemption  of  Uie  bills  iasoed  by  the  said  Bridge  Companjt 
and  afterwards  to  refdnd  the  creditors  of  Henry  Shultx  the 
amount,  with  interest,  which  he  paid  for  the  redemption  of 
said  bills  after  his  retirement  from  the  Bridge  Company. 

To  this  bill  of  complaint  John  McSanne  answers,  admitting 
all  the  material  all^;ations  of  the  bill.  The  other  defendants 
filed  demurrers. 

The  complainant  submits  to  this  honorable  court,  that  the 
sale  of  the  bridge,  by  the  interlocutory  order  of  the  court,  is 
Yoid  as  to  him,  and  those  whom  he  represents,  the  creditors  of 
Henry  Shults,  who  were  not  parties  to  the  suit.  2.  That  the 
said  sale  was  made  without  the  consent  of  the  said  John 
McKinne.  8d.  That  the  court,  at  the  time  of  the  said  order, 
had  no  jurisdiction  of  the  case,  as  proper  parties  were  not 
before  the  court. 

2.  That  the  consent  decree  of  the  6th  of  May,  1880,  haa  no 
binding  efficacy  on  the  complainant  or  those  he  represents,  as 
they  were  not  parties  in  said  suit,  and  that  the  consent  of  the 
said  Henry  Shultz  was  without  authority,  as  regards  the 
claims  of  his  creditors,  as  he  had  previously  assigned  all  his 
interest  in  the  premises,  under  the  insolYcnt  debtor  Law  of 
South  Carolina,  to  Thomas  Harrison,  Esq. ;  and  because  the 
court  had  not  jurisdiction  of  the  case. 

8.  That  the  mortgage  by  John  and  Barna  McKinne  to  the 
Bank  of  Georgia  was  void,  as  violating  a  statute  of  Georgia, 
and  secondly,  as  appropriating  the  assets  of  the  partnership 
to  the  payment  of  the  individual  debts  of  the  partners,  in 
violation  of  the  general  law  on  that  subject,  as  well  as  the 
special  terms  of  tms  particular  copartnership. 
*5891  ^*  *That  if  the  said  mortgage  be  valid,  the  defend- 
-I  ants,  never  having  foreclosed,  are  to  be  regarded  as 
mortgagees  in  possession,  and  chargeable  with  rents,  issues, 
and  profits. 

6.  That  if  the  court  should  be  of  opinion  that,  as  regards 
the  interest  of  the  said  Heniy  Shultz,  the  sale  made  und^r 
the  interlocutory  order  aforesaid  be  valid,  it  is  void  as  to  the 
interests  of  the  said  John  McKinne,  the  joint  owner  of  said 
bridge. 

6.  That  the  mortgage,  if  a  valid  lien,  has  been  more  tbjSO 
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paid  off,  and  the  residue  is  subject  to  division  amongst  the 
creditors  of  Henry  Shultz. 

7.  That  a  release  by  the  Bank  of  Georgia  to  John  McKiiine, 
one  of  the  two  joint  owners  of  the  bridge,  and  partners  with 
the  Bridge  Company,  is,  in  law,  a  release  of  the  said  Henry 
Shultz, 

The  following  authorities  will  be  relied  on  in  the  argument : 
—8  Ves.,  255 ;  2  Kent  Com.,  400 ;  2  Story  Eq.,  804,  §§  446- 
449,  468,  1089,  1040 ;  Jac.  Law  Diet.,  tit.  JEitate  ;  8  Mod.  46 ; 
2  Story  Eq.,  527,  |§  1287,  240,  976 ;  2  Treadw.,  (S.  C),  674 ; 
8  Taunt.,  976 ;  2  Story  Eq.,  491,  §  1244 ;  Mill  on  Eq.  Mort., 
128;  Law  Lib.,  47;  1  Story  Eq.,  388,  §  896;  MiU  on  Eq. 
Mort.,  76,  79,  80,  81 ;  1  Story  Eq.,  625,  §  675 ;  2  Id.,  500, 
§  1268 ;  8  Kent  Com.,  65 ;  1  Story  Eq.,  588,  §  688 ;  8  Laws 
United  States,  482,  §  6 ;  10  Wheat.,  1,  20 ;  2  Cranch,  88 ;  8 
Wheat.,  691 ;  2  Marsh  (Ky.),  11 ;  1  Bland  (Md.),  20 ;  6 
Leigh  (Va.),  400;  Story  Eq.,  §  10;  18  Pet.,  691,  729;  8 
Cranch,  9,  22 ;  2  Pet.,  167, 163  ;  10  Pet.,  449, 475 ;  10  Wheat., 
199 ;  Gov.  Deg.  974-976 ;  9  Pick.  (Mass.),  269 ;  Story  Eq., 
§§  829,  830,  849, 880, 408, 426,  364 ;  Mitf.  Eq.  PI.,  by  Jetemy, 
97,  98 ;  7  Paige  (N.  Y.),  287,  290 ;  Story  Eq.,  §§  466,  499, 
600,  608,  606,  507,  508,  618,  619,  521,  526 ;  Barton  Suit  in 
Eq.,  181 ;  1  Pet.,  829 ;  2  T.  R.,  282 ;  4  Ves.,  396  ;  8  Atk.,  809, 
811 ;  6  Ves.,  8 ;  2  Stat,  at  L.,  159  and  n. ;  Story  Eq.  PL,  448 ; 
1  Ves.  &  B.,  686 ;  19  Ves.,  184 ;  2  Story  Eq.  Jur.,  1620  and 
n. ;  1  Pet.,  829 ;  10  Id.,  480 ;  11  Wheat.,  1. 

Mr.  Davis  contended,  on  behalf  of  Lamar,  that  the  Bank  of 
the  state  of  Georgia  was  a  purchaser  at  a  judicial  sale,  under 
a  decree  of  a  court  having  jurisdiction  of  the  cause,  the  parties, 
and  the  subject-matter, — the  sale  being  unimpeached  for  either 
fraud  or  irregularity,  and  so  entitled  to  the  bridge,  and  to  con- 
vey it  to  Lamar. 

To  this  it  is  replied,  in  substance,  that  the  decree  was  erro- 
neous, considered  as  pronounced  in  adversum. 

Lamar  rejoins, — 

I.  That  the  decree  of  the  21st  of  December,  1821,  [*690 
was  by  ^consent  of  all  parties  in  interest, — Shultz  and 
McEjnne,  joint  owners  and  partners,  the  bank  as  mortgagee, 
and  fireithaupt  and  others,  creditors  of  said  Shultz ;  and, — 

1.  That  they  and  all  claiming  under  them  are  estopped,  by 
Buch  consent,  to  insist  on  error  in  the  decree.  Webb  y.  Tfe5o, 
8  Swaust.,  668;  Bradish  v.  G-ee,  Amb.,  229;  2  Dan.  Ch.  Pr., 
617 ;  Dotoning  y.  Cage^  Eq.  Cas.  Abr.,  166,  §  4 ;  Toder  v.  Sanr 
$am^  1  Bro.  P.  C,  469,  473,  476 ;  Harrison  v.  Ramsey^  6  Ves., 
Sr.,  488 ;    Wall  v.  Bushhy,  1  Bro.  Ch.,  484,  485,  489  ;  tTorcot 
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▼.  JT^TAiC,  7  Yin.  Abr^  898;  BemalY.I>amefml,iT>ofw^P.  CL, 
188;  MOe  t.  Smith,  1  Jac.  &  W^  665. 

2.  That  there  is  no  soflBcient  ayerment  diat  McKhme  cKd 
not  content  to  the  decree  of  December,  182U  but  only  that  he 
nerer  conaented  to,  or  executed  any  power  or  aotfaority  to  tiie 
conuniBdonera  to  make  said  sale,  or  to  execute  any  title  to  the 
purchaser;  and  that,  after  consent  to  the  dea«e,  hia  objection 
could  not  stop  the  sale,  -nor  was  a  power  of  attorney  requisite. 
Braduh  y.  Qee^  Amb^  229;   WM  t.  IFeU,  8  Swanst^  658. 

8.  The  langoage  of  the  bill,  on  the  contniy,  impoita  an 
express  arerment  that  the  decree  was  in  fact  inade  ^  by  eon- 
sent  of  the  parties,  complainants  and  defendants.** 

4.  Were  there  a  direct  denial,  stiU  a  party  cannot  contro- 
yert  the  consent  recited  in  the  decree, — unless,  perhaps,  for 
fraud  in  its  insertion.    Downing  y.  Cage,  Eq.  Cas.  Abr.,  165, 

5  4;  Niyreat  y.  Nin-cot,  7  Yin.  Abr.,  898;  MoU  y.  AaiU,  1  Jac 

6  W.,  665 ;  BiddU  y.  IFo^JhiM,  1  Pet.,  686. 

5.  AfarUorii  not  as  against  a  purchaser  under  tiie  decree, 
such  party  neyer  haying  objected  to  the  decree  or  sale,  nor 
moyed  to  haye  the  ^^  consent "  stricken  out,  though  before  the 
court  always,  after  twenty-four  years  from  the  decree  of  sale, 
and  fifteen  from  its  formal  ratification  and  final  decree.  Vbor- 
hees  y.  Bank  of  United  StcUes,  10  Pet.,  449,  478 ;  MeKnigkt  y. 
Taylor,  1  How.,  161 ;  Lupton  y.  Janmejf^  18  Pet^  885. 

0.  McKinne  not  seeking  as  complainant  the  ayoidance  of 
the  decree  and  sale  on  that  ground,  Shults  cannot  ayail  him- 
self of  the  error,  as  against  McKinne,  to  enable  him  to  ayoid 
his  own  consent  and  acts.  Thomas  y.  Harvie^i  Snrs,  10 
Wheat.,  146  ;  6  Cond.  R.,  44,  47 ;  Whiting  y.  Bank  of  United 
States,  18  Pet.,  6. 

II.  If  the  denial  be  adequate  and  allowable  in  itself^  and 
ayailable  for  Shultz,  still, — 

1.  No  error,  or  omission,  or  false  recital,  or  want  of  proof, 
or  other  error  behind  or  on  the  face  of  the  decree,  the  court 
haying  jurisdiction,  can  affect  a  purchaser  under  it.     Simmes 


•Aon  &  ^^^  ^'  Slacum,  8  Cranch,  800 ;  1  Cond.  R.,  689, 
*^^^J  541 ;  Thompson  *v.  Tolmie,  2  Pet.,  157, 167, 168, 169 ; 
United  States  y.  Arredondo,  6  Pet.,  729;  Bank  of  United  States 
y.  Bank  of  Washington,  Id.,  8, 16 ;  Vborhees  y.  Bank  of  United 
States,  10  Id.,  449, 472, 478 ;  Shriver^s  Lessee  y.  Lynn,  2  How., 
48, 58 ;  Chignon's  Lessee  v.  Astor,  Id.,  819, 840-843 ;  10  Wheat., 
192, 199 ;  6  Cranch,  267. 

2.  The  denial  of  the  consent  is  such, — ^for  consent  is  in  lieu 
of  eyidenoe  or  law  authorizing  such  a  decree;  and  it  is  to 
deny  a  fact  recited  as  the  foundation  of  the  decree ;  and  if  it 
be  as  recited, — a  sufficient  foundation  for  it. 
906 


JANUARY    TERM,    1860.  591 

Kennedy  et  al.  v.  Georgia  State  Bank  et  aL 

8.  The  inference,  that  McKinne's  refusal  avoided  the  whole 
sale,  impeaches  the  judgment  of  the  court,  ordering  and  con- 
firming the  sale  in  spite  of  such  want  of  consent ;  i.  e.  the 
court  erred  in  decreeing,  upon  consent  of  one,  the  sale  of  the 
whole,  or  of  any  part  of  the  bridge. 

4.  The  allegation  of  the  invalidity  of  the  mortgage  to  the 
bank  is  likewise  controverting  the  opinion  of  the  court,  that  it 
was  valid,  so  far  as  to  authorize  a  sale,  or  it  is  entirely 
irrelevant. 

So  none  of  them  avail,  to  impeach  the  title  of  the  bank  or 
of  Lamar.  2  How.,  48,  68 ;  2  Pet.,  168 ;  10  Id.,  472, 478 ; 
BewneU  v.  Hamill,  2  Sch.  &  L.,  577,  678. 

The  denial  of  the  consent  recited  does  not  %how  the  decrees 
to  be  nullities ;  the  consent  is  not  the  decree,  but  only  waiver 
of  objection  to  it ;  the  decree  is  the  act  of  the  court, — ^valid 
as  a  decree  on  the  subject-matter  till  reversed,  in  spite  of  the 
want  of  consent.  So  denial  of  consent  removes  that  estoppel, 
only  against  showing  errors  in  the  decree. 

III.  The  absence  of  McKinne's  consent  would  not  avoid 
the  sale  of  the  bridge. 

1.  (a)  The  parties  had  a  chattel  interest,  an  estate  for  years 
only,  in  the  franchise. 

(V)  It  was  partnership  property,  and  therefore  one  partner 
could  dispose  of  the  whole  interest,  so  as  to  bind  his  copart- 
ner. Harrison  v.  Sterri/,  6  Cranch,  289 ;  2  Cond.  R.,  260-268 ; 
Anderson  v.  Tompkins^  1  Brook.,  466 ;  Mobinson  v.  Orowder, 
4  McCJord  (S.  C.)  L.,  619. 

Cc)  McKinne  being  party  to  the  suit  with  his  copartner, 
and  having  never  moved  to  avoid  the  sale,  has,  by  his  acquies- 
cence and  knowledge,  ratified  his  partner's  act.  Starrs  v. 
Barker,  6  Johns.  (K  ¥•)  Ch.,  166, 169, 172 ;  WendeU  v.  Van 
Rensselaer,  1  Id^  864. 

(d^  McKinne  is  barred  by  lapse  of  time  from  avoiding  the 
sale  IQT  want  of  his  consent ;  and  so  are  Shnltz  and  his  assignee, 
when  relying  on  McKinne's  refusal. 

*2«  The  supposed  pledge  of  the  bridge  is  a  legal  [*692 
nullity;  for, — 

(a)  It  was,  if  anv  thing,  a  private  understanding  merely  of 
the  partners,  that  this  fond  alionld  remain  as  security  for  the 
bills,  which  did  not  affect  their  power  of  disposal,  as  to  third 
parties.    Hawker  v.  Bowme,  8  Hees.  &  W.,  710. 

(5)  If  publicly  notified,  it  gave  no  lien  on  the  bridge  pass- 
ing with  the  notes  into  each  holder's  hands. 

(js)  There  is  no  direct  averment  of  anv  legal  pledge  creat- 
ing a  lien  on  the  bridge  for  holders  of  bridee  bills,  before 
omer  social  creditors ;  nor  of  any  disposition  oC  or  agreement 
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^c^  2f  vu'jTL  yin^sn^  icr'.\ii^  SiiJis'^  p.uamt  aa»£  abjc  c/  Hi 

isat  U--  iL"ier»sB:  ii  'Lift  fitl. 
IV.  Tut  isfcae-  ifenq^ 

L  Ixf  fr.n±r:i:fc.ta:c-  iLiji*  ItiEziJit 


aj  Br 

error  bj  er*<j<K.t  ro  lie  iter**.     ''Sbc  cases  cited  aboire.) 
r<f^  Truere  k  &'>  t::^'T:rd -i:  tiiki  ihe  oizmad^  of  *-<lefto- 

(e)  Erea  ai£  v^  SL:iliz.  it  i^  ::  :i  arerned  ilut  his  soIieiSar  bad 

e<raiM&d  Uf  be  su'irL :  but  olIt  iLaI  be  br  bis  eonsut  eoald  not 

'  •  • 

biTid  the  f a&d  Etor  the  iiiterests  of  ihe  erediiois. 

2.  This  decree  is  not  shown  to  be  Toid  bj  any  auflfaieiit 
areraieiit;  fr^r, — 

Ta^  Being  bj  eonsent*  without  dispute,  no  emur  can  be 
alleged  against  it  other  than  sach  as  shall  go  to  the  jmiBdio- 
tion  of  the  conrt  which  gave  it. 

(^If)  Tliis  decree  was  rendered  by  the  Circuit  Court  m  wbicb 
the  suit  was  brought;  and  it  is  not  aTerred  that  it  had  not 
juriJj'liction- 

(e)  The  denial  of  jurisdiction  in  the  Supreme  Court  does 
not  involve  the  denial  of  that  of  the  Circuit  Court,  nor  show 
ttiat  its  decree  is  void ;  for  on  certificate  of  division,  the  points 
certified  alone  are  before  the  Supreme  Court;  the  cause 
•rti»1  r^iDAins  below,  and  may  be  proceeded  in  there.  2  Stat. 
^^'^J  at  L.,  p.  ♦ISO,  §  6  ;  OgU  r.  Lee,  2  Cranoh,  8S ;  Harris 
s.  Elliot,  10  Pet.,  26,  66 ;  Davi%  v.  Bradin,  Id.,  286,  289 ; 
Adam$  ^  Co  v.  Jotm,  2  Id.,  207,  218,  214 ;  WhiU  r.  Turk,  12 
M.,  2»9,  240;  United  States  v.  BaOv^Q  Id.,  267,  278,  274 ; 
Parkim  v.  Bart,  11  Wheat.,  287 ;  JVatfman  v.  Southard,  10 
Id.,  1 ;   United  States  v.  Briggs,  6  How.,  208. 

i'herofore,  if  the  Supreme  Court  had  jurisdiction,  the  cause 
WiiN  rogularly  remanded,  and  it  was  competent  for  the  Circuit 
(>()urt  to  render  any  decree  it  saw  fit.  If  the  Supreme  Court 
h*d  not  juriHcHution,  the  cause  remained  before  the  Circuit 
Court,  with  like  jxiwer  of  proceeding  to  decree. 

((I)  \S\\i  \\n\  I'uotH  averred  do  not  show  that  the  Supreme 
(lOH 
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Court  had  not  jurisdiction  at  January  term,  1880 ;  for  though 
its  opinion  was  ordered  to  be  certified,  it  had  not  been  done ; 
and  till  it  had  been  done,  it  was  competent  for  counsel  to  ask 
for  its  reinstatement  by  consent. 

It  was  also  within  their  power  to  agree  to,  and  of  the  court 
to  allow,  an  amendment  of  the  pleadings,  not  stating  new 
points,  but  obviating  obstacles  to  the  decision  of  those  certified. 
Bank  of  Kentiick^  v.  Ashler/,  2  Pet.,  327,  828,  880 ;  Woodward 
V.  Brown  and  Wife,  8  How.,  1,  2 ;  Union  Bank  of  Q-eorgetown 
V.  Q-eary,  5  Pet.,  99,  111,  118 ;  Holker  v.  Parker,  7  Cranch, 
486,  456 ;  OBlom  v.  Bank  of  United  States,  9  Wheat.,  788 ; 
Jackson  v.  StewaH,  6  Johns.  (N.  Y.),  84,  87,  296,  800 ;  Eenck 
V.  Todhunter,  7  Har.  &  J.  (Md.),  275,  278. 

The  order  of  January  term,  1828,  was  predicated  on  "  the 
present  state  of  the  pleadings,"  and  contemplated  an  amend- 
ment ;  and  it  could  as  well  be  allowed  before  the  Supreme  as 
the  Circuit  Court.  Matheson's  Adm,  v.  Qran£s  Adm.,  2  How., 
268,  281 ;  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch,  206. 

(e)  The  Supreme  Court  having  assumed  jurisdiction, 
allowed  the  reinstatement,  and  certified  the  cause  below  for 
further  proceedings,  it  is  not  competent  for  any  party  or  court 
to  impeach  its  jurisdiction.  Voorhees  v.  Bank  of  United 
States,  10  Pet.,  474;  Martin  v.  Hunter's  Lessee,  1  Wheat., 
104 ;  JSx  parte  Sibbald  v.  United  States,  12  Pet.,  492 ;  Wash- 
ington Bridge  Co.  v.  Stewart  et  al.,  8  How.,  418,  424,  426; 
Skillem^s  Exec.  v.  May^s  Exec,  6  Cranch,  267. 

If,  then,  the  decree  of  1880  be  not  void,  but  valid  as  to  all 
parties  to  it,  then, — 

1.  McKinne  is  expressly  bound  by  it. 

2.  It  ratifies  the  sale,  and  thus  removes  all  difficulty  arising 
from  McKinne's  previous  supposed  dissent ;  and, 

8.  Thus  Shultz  being  bound  by  the  sale,  and  Mc-  r«gg4 
Kinne  by  *the  ratification,  the  whole  interest  in  the  '- 
bridge  is  concluded  by  consent  decrees. 

V*.  The  confirmation  by  final  decree  was  not  vitiated  by 
failure  to  bring  Shultz's  assignee  before  the  court;  for 

1.  The  decree  for  sale  was  final  and  conclusive  on  Shultz's 
whole  interest.  Ray  v.  Law,  8  Cranch,  179 ;  Whiting  v.  Bank 
of  United  States,  18  Pet.,  6,  15. 

2.  The  sale  was  merely  execution  of  the  decree,  and  con- 
firmation was  the  right  of  the  purchaser,  and  of  coarse,  in  the 
absence  of  cause  shown. 

8.  No  cause  is  shown  in  this  record,  no  irregularity  or 
fraud,  nor  any  erievance  to  the  complainants*  assignee. 

And  the  connrmation  pending  the  abatement  or  defective* 
ness  of  the  suit  by  reason  of  the  assignment  and  the  absence 
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4.  TiiEc*  ^lui  il*vs7^  ^srae*  feaa?^  "ae  scnzrs  <i:a^r 
V  «ise :    i;r  i^  lae  ntKirimtgi';  t^  s^rr:  9i»  3l:g 
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Tirjk  iner.zzjzA:z,\  'tfF:zr^  -c-Tn  cf  tbe  stiSe  whue  die  suit 
per.'iL':^  if  ^iCiti.^i'Ler^  au  rr-^e  cnder  m  tnbanml  aiftd  \xm 
opentfT^r  m  mrcwttm.  <^^r^:t  operate  on  the  fond  in  the  hands 
Jf  the  CLr*T::t  0>:irs  er:r»-terri:#:rLkllT.  JZcrrifMi  ▼.  SUrry. 
5  CraTicL,  2%^ ;  jB? m^  r.  i>rv«jii.:'si.iL  1  Broclu  62. 

If  ToItLrtarT,  iLe  aesi^riee  is  bonnd  bj  all  pgoccedir^ 
t^^/re  Le  is  made  partj.  Su>nr  Eq.  PU  §  351;  Mh£.  Eq.  PL 
\fj  Jer^  78,  74. 

VL  This  is  a  bill  of  reTiew  to  vaeate  a  decree,  and  to  have 
the  benefit  of  tlie  proceedings. 

It  is  therefore  barred  by  lapise  of  more  than  fire  yeara  firom 
the  final  decree,  whether  the  decree  of  December,  1821,  or 
May,  1822,  or  Mav,  1830.  Thonuu  t.  BotwU'm  Heirty  10 
Wheat.,  146;  IF%tttW  v.  Bank  of  United  StaUt,  18  Pet, 
18,  16. 

And  treating  the  decree  of  December,  1821,  and  May,  1822, 
as  finals  hy  lapse  of  twenty  years  and  laches  and  negligence. 

^6961       ^'l*  I^u^9  ^^  ^^  i^  appears  that  Lamar  is  not  the 
''  purchaser  of  anything  that  erer  was  the  property  of 
complainants. 

Tne  riffht  claimed  was  a  franchise  to  have  a  toll-bri(k^e  over 
a  navigable  river,  held  by  acts  of  the  legislatures  of  Soath 
(JaroHna  and  Georgia,  for  a  limited  time,  which  had  expired 
when  Lamar  purchased  the  bridge,  which  then  was  held  under 
a  new  grant.  Laws  of  Georgia,  for  1888,  p.  40, 41,  tit.  Bridges  ; 
9  Htatutes  of  South  Carolina,  689,  §  24 ;  471,  472,  §  68 ;  Act 
of  Georgia,  December  28, 1840. 

I'hf  record  of  the  original  cause,  being  in  the  Supreme 
Court,  under  the  certificate  of  division,  and  beincr  referred  to 
010  ^ 
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in  the  bill,  may  be  inspected.  Bank  of  United  8taU%  y.  White^ 
8  Pet.,  262,  268. 

llie  franchise  in  this  case  was  an  incorporeal  hereditament 
granted  for  a  term  of  years  to  the  grantees  and  their  heir8<» 
and  could  only  exist  by  virtue  of  the  acts  of  Assembly,  and 
ceased  on  the  expiration  of  the  time  limited.  2  Bl.  Com.,  87, 
88 ;  2  Inst.,  220 ;  Bank  ofAuguata  v.  Earle^  18  Pet.,  596 ;  People 
V.  Thompson,  21  Wend.  (N,  T.),  286,  249,  250 ;  28  Id.,  687, 
554,  56<  669. 

That  this  franchise  and  the  statute  creating  it  are  public  in 
their  nature.  9  Bac.  Abr.,  281,  282 ;  21  Wend.  (N.  T.),  286, 
249,  260 ;  15  Johns.  (N.  T.),  887,  889 ;  Gresley  on  Eq.  Ev., 
298,  294;  1  Stark,  on  Ey.,  196. 

The  points  made  by  Mr.  MeJMUter  and  Mr.  Johnaan  were 
the  following : — 

Ist.  That  the  present  bill  of  revivor  and  supplement  has 
not  been  exhibited  in  accordance  with  the  practice  and  usages 
of  courts  of  equity,  and  on  that  ground  the  demurrer  must 
be  sustained.  Story  Eq.  PI.,  |  648;  1  Dan.  Gh.  Pr.,  649; 
WorOsy  V.  Birkhead,  8  Atk.,  809,  811;  FUteher  v.  ToUeU, 
5  Ves.,  8. 

2d.  That  the  present  bill  was  filed  without  leave  of  the 
court  and  notice  to  the  adverse  party,  on  the  erroneous  suppo- 
sition that  the  original  suit,  the  revival  of  which  is  the  object 
of  the  present  bill,  had  abated,  whereas,  by  complainants'  own 
showii^,  it  had  only  become  defective,  and,  in  such  case,  the 
court  had  no  jurisdiction  of  the  bill  without  previous  leave 
ffiven  to  file  it,  and  due  notice  to  the  opposite  party  of  the 
mtention  to  file  such  bill,  in  compliance  with  the  67th  Rule 
of  Practice  of  the  courts  of  equity  of  the  United  States. 
1  How.,  xviii. ;  17  Law  Lib.,  112 ;  Story  Eq.  PI.,  §  888,  n.  8 ; 
1  Dan.  Ch.  Pr.,  76;  Sharp  v.  HuOett,  2  Sim.  &  Stu.,  496; 
FendUtan  v.  Fajf,  8  Paige  (N.  Y.),  206 ;  Whitney  v.  r#co« 
•Bank  of  United  States,  18  Pet.,  13 ;  8  Dan.  Ch.  Pr.,  L  ^^^ 
1788, 1787;  2  Ves.,  Sr.,  671,  677;  BexUr  v.  BezUr,  4  Mason, 
804;  Story  Eq.  PL,  §§  466,  627,  628,  448;  1  Dan.  Ch.  Pr., 
449,  626,  665 ;  4  Paige  (N.  Y.),  689. 

8d.  That  where  two  complainants  exhibit  their  bill,  both 
most  have  an  interest  in  the  subject-matter  of  dispute,  or  else 
the  demurrer  will  be  sustained.  Story  Eq.  PI.,  |§  282,  609, 
544;  1  Dan.  Ch.  Pr.,  847,  848,  861,  862,  617;  The  King  of 
Spain  V.  Maehadoj  4  Russ.,  226,  242 ;  Ahrakeme  v.  PUetoro^ 
8  Wend.  (N.  Y.),  646. 

4th.  That,  by  their  own  Hhowing,  neither  of  the  complain- 
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de^^rree  cf  8:h  Mhr.  A^/k  e^i<er»«i  b^t^j  br  eouemt  ctf  Ins  mttar- 
f,eT,  wL>  w  tbc  *itf:.r:.*^T  :f  r»o:rd-     ClnMi  Bmmk  ^  O^mwy^m 
U^m  T.  <9e«rv.  5  Pe^.  li±  IIS:  B^iiUk  ▼.  0ee.  AnK.  229; 
5  N\  H-,  gi<5:  4  M-r-  ^Kv. ,,  877:  f  X.  tt,  520;  1  H.  BU  21; 
17  iotiTA.  CS.  T.>.  4-)l :  lo  M*«5w  3S»5;  7  Cow^.  (K.  Y.>,  744. 

2.  That  ae^i^st  this  o  -.-.se:.!  decree,  i^^  err^r  can  be  alleged 
bv  him.  RarriMon  r.  Rf.i'ns^y.  2  Yes^  Sr..  488;  Bbmdl  ▼. 
LoKTtwBe^  12  J-'/Lr:5-  Oi.  Y.).  534:  ir<?5^  t.  IFei*,  3  Swanst^ 
658 ;  Bro.  ParL  Ca*^  ^44 ;  2  Dan.  Ch.  Pr.,  1178, 1180. 

3«  That  he  is  concl'jde^L  br  his  aeqaieseenee  in  tliia  deeree, 
from  its  date  to  9th  Mar.  1S45.  when  pieaent  bill  was  filed. 

4.  That  he  is  c^'nc'.aded^  by  his  letters  of  attorney  to 
Walker  and  FitzsimmoDs,  authorizing  them  to  seU  the  Aogosta 
Bridge,  his  consent  to  such  sale,  its  sale  nnder  a  power  from 
b'lm^  and  the  sabsequent  confirmation  of  said  sale  by  the  con- 
sent decree* 

5.  That  present  bill  does  not  allege  that  Shnlts  is  not  con- 
cluded by  said  decree,  but  simply  affirms  that  all  his  interest 
ill  the  subject-matter  had  passed  out  of  him,  prior  to  the  con- 
sent given  to  said  decree  by  the  solicitor  of  him,  the  said 
Henry  Shultz,  and  that  therefore  said  decree  oonld  not  bind 
his  (the  said  Shaltz's)  creditors  and  assignees. 

Thus  much  for  Shultz. 

6th.  As  to  the  other  complainant,  John  W.  Yaiborongfa,  he 
has  no  interest. 

1.  He  was  not  the  assignee  of  Shnltz,  nnder  the  insolvent 
law  of  South  Carolina.  By  the  allegations  of  the  bUI,  it 
appears  he  was  merely  a  trustee,  appointed  by  a  court  of 
equity  in  that  state  to  distribute  the  funds  in  that  court 
belonging  to  an  insolvent  party.  Such  court  did  not,  and 
could  not,  assign  to  the  trustee  the  right  to  sue  for  money  at 

*fi971  ^^^  ^^™^  ^^  ^^^  registry  of  a  foreign  tribunal,  nor  could 
^  such  appointment  (if  it  *be  deemed  that  the  bridge 
was  unsold  at  the  time)  pass  real  estate  situate  in  Georgia. 
James's  Dig.  Laws  S.  C,  121 ;  2  HUl  (S.  C),  468. 

2.  Admitting,  ex  gratia^  that  Yarborough  was  assignee,  duly 
appointed  by  an  insolvent  court,  the  assignment  constituting 
him  such  assignee  was  in  invitum  in  the  state  of  South  Caro- 
lina, and  it  could  not  on  that  ground  operate  a  transfer  of 
funds  in  the  registry  of  the  court  of  Georgia.  Such  assign- 
ment was  not  only  in  invitum^  but  was  the  creature  of  a  local 
hiw  of  South  Carolina,  and  could  have  no  eztrarterritorial 
operation  to  pass  property  in  Georgia.     The  general  right  of 
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%  foreign  assignee  to  sue  may  be  admitted ;  but  it  will  be  con- 
tended, that  right  is  based  upon  national  comity,  and  is 
admitted  only  when  neither  the  state  in  which  he  seeks  to  sue, 
nor  her  citizens,  would  suffer  injury  from  the  application  of 
the  foreign  law ;  that  the  consent  decree  was  in  the  nature  of 
a  settlement  between  debtor  and  a  creditor  without  notice  of 
change  of  interest,  and  the  application  of  a  foreign  law,  to  the 
detriment  of  the  latter,  would  be  as  unjust  as  it  would  were  it 
permitted  by  its  application  to  cut  out  a  domestic  creditor  in 
favor  of  a  foreign  assignee.  Story  Eq.  PL,  §  879 ;  Sugd.  on 
Vend.,  460,  537 ;  Picquet  v.  Swan^  5  Mason,  40 ;  1  Story  Eq. 
Jur.,  §  406;  Calvert's  Eq.,  102;  Bishop  of  Winchester  v. 
Payne,  11  Ves.,  194,  197 ;  2  Ves.  &  B.,  199,  205 ;  Sugd.  on 
Vend.,  588 ;  8  Atk.,  392 ;  Baldw.,  45,  296 ;  1  Wend.  Bl.  Com., 
441,  note ;  Fewwiek  v.  Sears^  1  Cranch,  259 ;  Dixon^s  Ex.  v. 
Ramsay,  8  Cranch,  319;  1  Kirby  (Conn.),  313;  6  Binn. 
(Pa.),  358 ;  1  Har.  &  M.  (Md.),  236 ;  2  Hay w.  (N.  C),  24 ; 
20  Johns.  (S.  Y.),  227  ;  8  Wend.  (N.  Y.),  588 ;  3  Kent  Com., 
Lee.  87,  pp.  40,  46,  407,  408  (2d  ed.) ;  1  Mill  (S.  C),  283 ;  4 
McCord  (S.  C),  519,  367 ;  2  Hill  (S.  C),  601 ;  5  Cranch, 
802 ;  12  Wheat.  218,  856 ;  6  How.,  295 ;  1  Brock.,  208,  211 ; 
9  Johns.  (N.  Y.),  64. 

Thus  much  for  the  interest  of  Yarborough. 

6th.  It  will  be  contended  that  John  WT  Yarborough  must 
be  a  privy  or  a  stranger  to  Henry  Shultz.  If  the  former,  he 
is  bound  by  the  letter  of  attorney  of  Shultz  to  Walker  and 
Fitzsimmons, — ^his  consent  to  the  sale  of  the  bridge  and  all 
his  previous  acts, — ^in  a  word,  if  Yarborough  was  a  privy,  he 
comes  in  'oendente  lite,  and  must  come  in  pro  bono  et  malo. 
On  the  other  hand,  if  Yarborough  be  a  stranger,  he  is  clearly 
not  entitled  to  revive  the  proceedings  of  another  for  his  own 
benefit. 

Should  it  be  urged  again,  as  it  was  in  the  court  below,  that 
all  that  was  done  by  Shultz,  was  done  coram  nan  judice,  and 
void,  we  shall  answer, — 

1.  If  the  proceedings  were  void,  (which  is  by  no  r^rno 
means  admitted,)  *what  was  done  by  Shultz  was  good  ^ 

as  matter  of  contract,  having  received  his  assent. 

2.  If  the  proceedings  were  void,  how  comes  it  complainants 
seek  to  revive  a  nullity  ? 

8.  We  shall  contend  that  the  proceedings  were  not  void, 
and  that  the  decree  cannot  be  impeaohea  in  the  manner 
attempted  by  the  present  bill. 

7th.  We  shall  argue  that  the  assignee  (the  only  one  ap- 
pointed by  the  insolvent  court)  having  disclaimed,  Shultz,  in 
whom  the  legal  title  was,  became  by  implication  the  trustee 
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of  his  creditors,  and  thus  all  parties  were  before  the  court  at 
the  time  the  decree  was  rendered.  Tunno  ▼•  EdwardM^  S 
Treadw.  (S.  C.)  674. 

8th.  If  none  of  foregoing  grounds  be  sustained  by  the  appel- 
late tribunal,  the  bill  to  which  demurrer  has  been  filed  wUl  be 
viewed  in  the  attitude  it  professes  on  its  face  to  hold, — that  of 
a  bill  of  revivor  and  supplement, — and  it  will  be  contended 
that,  the  object  of  the  bill  being  to  revive  a  portion  of  the 
proceedings  and  to  set  aside  the  decree,  the  demurrer  mnst  be 
sustained,  such  not  being  the  office  of  a  bill  of  revivor  and 
supplement.  Story  Eq.  PL,  §§  267,  888,  844,  864,  877,  888, 
886,  617 ;  Pendleton  v.  Fay,  8  Paige  (N.  Y.),  204,  206 ;  8 
Dan.  Ch.  Pr.,  1789. 

9th.  It  will  be  contended  that  the  present  bill  is  in  tmtii  a 
bill  of  revivor  and  supplement,  in  nature  of  a  bill  of  review ; 
but  as  such  it  cannot  be  sustained,  because  such  bill  can  only 
be  filed  within  five  yeara  after  decree  rendered,  for  error  of 
law  apparent  on  the  face  of  the  decree,  or  with  leave  of  the 
court  upon  affidavit  of  new  facts  recently  discovered.  Story 
Eq.  PL,  §§  404, 405,  407, 409,  412,  417 ;  Wehb  v.  PM,  8  Paige 
(N.  Y.),  868 ;  Whiting  v.  Bank  of  United  States,  18  Pet.,  6 ; 
Dexter  v.  Arnold,  6  Mason,  308  ;  10  Wheat.,  146 ;  Story  Eq. 
PL,  I  426 ;  MusseU  v.  Morgan,  8  Bro.  Gh.,  79 ;  Style  v.  Mar- 
tin, 1  Ch.  Cas.,  161 ;  Monell  v.  Lawrence,  12  Johns  (N.  Y.), 
586 ;  Kennedy  v.  Daly,  1  Sch.  &  L.,  866,  874- 

10th.  It  wUl  be  argued  that  the  demurrer  must  be  sustained 
by  reason  of  the  decree  of  May,  1880,  the  whole  ease  being 
res  adjudieata.  That  there  was  no  error  in  said  decree  or  the 
proceedings  on  which  it  was  founded,  which  ooold  have  the 
effect  to  impeach  its  validity. 

That  admitting  there  was  error,  it  was  merely  one  of  plead- 
ing, which  did  not  vacate  the  decree,  and  giving  to  it  the 
fullest  effect,  it  could  only  render  the  decree  voicbble,  to  be 
set  aside  on  appeal.  Story  PL,  §§  10,  688 ;  2  Smith  Lead. 
♦roQi  Cas.,  440 ;  1  Bibb  (Ky.),  262 ;  2  How.,  497 ;  1  lU^  81 ; 
°^^J  Coxe  (N.  J.),  81,  70 ;  8  *McCord  (S.  C),  280 ;  Com 
of  the  Blaireaiu,  2  Cranch,  208 ;  Jackson  v.  AeUon,  10  Pet., 
480 ;  Kempe'e  Lessee  v.  Kennedy,  6  Cranch,  178 ;  SkiUen's 
ExWs  V.  May's  Ex'rs,  6  Cranch,  267;  McCormiek  v.  SvUiwm, 
10  Wheat,  199;  Case  of  Tobias  Watkins,  8  Pet,  208;  Fott 
ington  Bridge  Co.  v.  Stewart  et  al.,  8  How.,  418 ;  Voorhees  v. 
B4mk  of  United  States,  10  Wheat.,  478 ;  6  How.,  89 ;  Chan- 
cellor  Harper's  opinion  in  Yarborough,  Trustee,  and  Sh/UltM  v. 
Bank  ^  the  State  of  Georgia  and  others,  MS. ;  Ex  parte  Bradr 
shaw,  7  Pet,  647.  That,  so  far  from  being  a  nullity,  tiie 
decree  placed  the  Bank  of  the  State  of  Geonna,  and  those 
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olaiming  under  them,  in  the  attitude  of  bond  fide  parQ|^3iSera 
for  a  valuable  consideration  at  a  judicial  sale,  and  that  i^  favpr 
of  them  the  maxim  of  omnia  presumuntur  rite  acta  wUl  apply. 
BennsU  v.  Hamill^  2  Sch.  &  L.,  566 ;  Lloyd  v.  Joh/iei^  9  ¥68.9 
87 ;  Denning  v.  Smith,  3  Johns.  (N.  Y.)  Ch.,  344. 

Lastly,  it  will  be  argued  that,  upon  the  ground  of  ^  general 
want  of  equity  on  the  part  of  complainants, — ^tbe  (}fimurrer 
must  be  sustained,  and  the  decision  of  the  court  affirmed. 
Megham  v.  Mlh,  9  Johns.  (N.  Y.),  64 ;  4  Ves.,  887 ;  16  Id., 
467  ;  18  Id.,  425 ;  1  Kelly  (Ga.),  193 ;  Ex  parU  Baffin,  6  Ves., 
119 ;  Ex  parte  Williams,  11  Ves.,  8 ;  2  Story  Eq.  Jur.,  786 ; 
Elmendoff  v.  Taylor,  10  Wheat.,  168 ;  Foster  ▼.  BQdff90%  19 
Ves.,  185 ;  Gregory  v.  Qregory,  Coop.,  201. 

Mr.  Sergeant,  for  the  city  of  Augusta,  made  tbe  following 
points : — 

I.  That  the  decree  of  the  Circuit  Court  of  the  United 
States,  made  in  the  year  1880,  is  final  and  conclusive,  ^^d  cw- 
not  be  appealed  from,  reviewed,  or  set  aside,  nor  questioned  ; 
and  this  appears  upon  complainants'  bill.  No  court  of  equity, 
therefore,  can  maintain  such  a  bill. 

The  principle  thus  stated  is  so  familiar  and  settled,  that  no 
authority  is  necessary  for  it.  One  case,  however,  may  be 
referred  to,  because  the  decision  was  between  the  same  parties, 
on  the  very  same  points,  upon  full  hearing,  by  a  court  entitled 
to  the  peculiar  respect  of  these  parties  complainants^  being  the 
highest  court  of  the  state  of  South  Carolina,  of  wUlch  state 
both  of  the  complainants  are  citizens,  of  whose  l;^ws  it  is  the 
highest  evidence.  Tarhorough  and  others  v.  The  Bonk  of  the 
State  of  Q-eorgia  and  others.  Chancellor  Harper's  opinion, 
p.  118,  affirmed  in  the  Equity  Court  of  Appeals,  at  Columbia, 
p.  120.  The  grounds  of  the  affirmance  sufficiently  appear  in 
the  assignment  of  errors,  pp.  118, 119. 

II.  It  is  argued  in  the  bill,  that  Yarborough  was  not  i-maa 
a  party.  •Referring  only  to  the  statement  in  the  ooip-  ^  ^^ 
plainants'  bill,  which  is  open  on  the  demurrer,  the  first  rmnark 
to  be  made  upon  it  is,  that  Yarborough  and  Shultz  are  joint 
complainants,  making  a  joint  statement,  and  unitiiu^  in  one 
prayer  for  relief.  If  Yarborough  really  had  siny  equitv  of  his 
own,  and  Shultz  only  the  contrary  of  equity,  by  ^natover 
name  called,  it  would  not  follow,  it  may  be  admitted,  that  he 
would  not  have  a  right  to  sue  out  an  original  bill,  according 
to  his  equity.  It  may  be  admitted,  further,  that  he  mjght 
have  a  right  to  make  Shultz  a  party  defendant.  But  if  t&y 
unite  in  one  right,  it  must  be  obvious  that  the  want  of  equity 
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of  the  one  nmat  be  aTauIable  against  botiu  and  is  deramnMe. 
See  Mmkepemfne  t.  Hayifhyme^  4  Snss^  344 ;  Redesd^  28a,  it^  2L 

There  is  another  remark  to  be  made.  In  the  original  hilL 
Sholtz  and  one  Breithaupt  were  complainanta,  and  thej  pro- 
ceeded together  as  joint  complainants,  thronghont  all  the 
stages  of  the  case,  incloding  the  final  decree.  Breithaupt 
acquiesces  in  the  decree,  and.  no  donbt.  had  the  benefit  of  it. 
He  separates  from  Shnltz,  and  is  not  a  complainant  here- 
Thos,  then,  in  tins  bill,  which  professes  to  be  in  the  nature  of 
a  bill  of  reriyor,  and  supplemental  bill,  one  of  the  original 
complainantB  is  laid  aside  or  retires,  and  a  new  complainant 
is  brought  in  and  made  a  party.  This  is  somewhat  extra- 
ordinary. 

But,  fnrdier,  in  the  bill  there  is  a  want  of  equity,  in  two 
essential  particulars.     The  complainants  nowhere  deny  that 
Yarborou^  knew  of  the  pendency  of  the  case  in  the  Circuit 
Court  of  the  United  States  for  the  state  of  Greorgia.     Shultz 
does  not  deny  that  Yarborough  knew  of  it.     In  point  of  fiict, 
it  is  very  plain  that  he  did  know.     In  point  of  equity  it  was 
his  duty  to  know,  and  in  duty  Shultz  was  bound  to  inform 
him.     Nothing  but  a  clear  and  positive  denial  coidd  be  admis- 
sible, and  that  would  hardly  be  credible.     Without  such  an 
averment,  it  becomes  a  fsust  in  this  case,  that  Yarborough  did 
know.     That  Shultz  did  know,  it  is  needless  to  say.     li^  with 
this  knowledge,  Yarborough  stood  by,  and  suffered  Shultz  to 
proceed  with  the  suit,  until  a  final  decree  was  made,  and  years 
after,  what  pretence  of  equity  can  he  have  ?    They  do  aver, 
both  of  them,  that  the  bridge  property  and  rights  became 
vested  in  Yarborough  (which,  by  the  by,  is  matter  of  law  as 
to  which  the  highest  judicial  authority  in  South  Carolina  has 
pronounced  them  to  be  wrong),  and  they  also  aver,  that  no 
act  or  consent  of  Yarborough  or  of  Shultz,  coidd  impair  the 
right.    But  they  nowhere  aver  that  there  was  no  such  act  or 
consent,  as  a  fact,  nor  that  Shultz  did  not  act  under  the 
*6011  ^^^^^^^7  ^^^  wi^  the  knowledge,  consent,  and  appro- 
J  bation  of  Yarborough.     *They  attempt,  also,  to  bring 
in  question  the  authority  of  the  solicitor  who  acted  for  the 
complainants ;  which  is  a  question  not  inquirable  into  here. 
If  it  were,  it  is  only  necessary  to  say,  that  the  decree  went 
down  to  the  Circuit  Court,  was  entered  there,  and  the  money 
raised  from  the  sale  of   the  mortgage  properly  distributed 
under  it,  without  objection  then,  or  for  fifteen  years  after 
wards,  when,  for  the  first  time,  Mr.  Yarborough  comes  in  with 
Mr.  Shultz.     If  Mr.  Yarborough  thus  neglected  his  duty,  the 
creditors  (if  there  be  any)  have  their  remedy  against  him  for 
his  misconduct  and  neglect. 
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But  is  it  true,  that  Mr.  Tarborough,  under  the  insolvent 
law  of  South  Carolina,  acquired  such  a  right  as  is  here  insisted 
upon  ?  What  the  date  of  the  assignment  to  him  was  is  not 
stated  in  the  bill ;  but  it  appears  in  the  exhibits  to  have  been 
on  the  18th  of  December,  1880.  The  complainants  allege  that 
it  related  back  to  the  13th  of  October,  1828.  Whether  it  did 
so  or  not  is  for  the  present  purpose  immaterial.  The  opera- 
tion of  the  assignment  upon  real  estate  and  franchises  within 
the  State  of  Georgia,  and  then,  at  the  instance  of  the  insolvent 
himself,  in  the  custody  of  a  court  in  the  district  of  Georgia, 
and  under  the  actual  exercise  of  jurisdiction  by  such  court, — 
is  it  such  in  law  that  if  the  assignee  be  not  made  a  party,  the 
suit  must  abate  or  the  jurisdiction  be  rendered  inoperative  ? 
This  is  the  question.  To  establish  it  would  require  that 
South  Carolina  had  attempted  such  extra-territorial  legisla- 
tion, and  the  next,  that  Georgia  submitted  and  agreed  to  it ; 
but  South  Carolina  did  not,  and  does  not  so  interpret  her 
legislation,  nor  suffer  her  citizens  so  to  interpret  it.  This  has 
been  distinctly  decided  by  the  highest  court  of  South  Caro- 
lina. Chancellor  Harper's  opinion,  116.  This  is  conclusive 
authority.     It  is  unnecessary  to  cite  others. 

The  fact  of  the  bridge  being  partly  in  each  state,  as  to  its 
effect  upon  the  jurisdiction,  may  be  considered  as  decided  by 
the  same  case. 

But  supposing  the  last  objection  out  of  the  way,  would  an 
insolvent  assignment  operate  in  such  a  suit  ?  It  is  not  meant 
to  inquire  whether  the  assignee,  upon  his  own  application, 
made  in  due  time,  might  be  permitted  in  equity  to  become  a 
party,  or  at  all  events  to  give  notice  of  his  right  in  some  way 
upon  the  record.  At  law,  he  may  have  a  suit  marked  to  his 
use.  But  bankruptcy  does  not  abate  a  suit,  at  law  or  in 
equity.  1  Cook's  Bankrupt  Law,  658, 560.  The  suit  goes  on. 
If  the  complainant  become  a  bankrupt,  his  assignee  may  come 
in  by  supplemental  bill.  It  depends  upon  himself  whether  he 
will  or  not.  In  either  case,  the  suit  goes  on.  He  cannot  file 
*a  bill  of  revivor.  Neither  was  it  the  business  of  the  r«gAo 
defendant  to  require  or  compel  him  to  come  in.  It  *- 
was  the  business  and  duty,  therefore,  of  Mr.  Tarborough  him* 
self  to  come  in.  If  he  neglected  it,  to  the  prejudice  of  his 
e€$tui  qtte  trusts^  they  must  sue  him.  But  he  was  not  a  neces- 
sary party.  Nor  is  it  necessary  that  he  should  state  the  bank* 
luptcy,  (Redesd.  282,  note  /»,)  even  in  a  case  then  pending. 
It  is  not  an  abatement.     Cooper  Eq.  PL,  76,  77,  and  note. 

III.  There  is  another  want  of  equity  in  the  bill,  believed  to 
be  decisive  in  itself,  against  both  the  complainants.  In  such 
a  bill,  the  complainants  must  state  their  whole  equity,  nega* 
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Cr*<,'^-k  Lv*r  -:-.•<•"•  fc  *-_*  i:«--  i.i!i*  ^^irts-i^  in  the  ssaseeooit 
</  G*-'.  rg^fc-  "» '.  :h.  '■"a*  *    t  r:»:»»»*«i-»ii  ic-  ib*j  ihere  vas  a  dooee 
<rf  f',f*»^  ->*  -r*  *:.  d  vtl*.  k*_  i  ft  -i**^*  '■"k*  ftb-  ai  to  be  Bade  imder 
It*     1:.  *,'.  *  \*uir.^  ::  t:Ll.-_?«w  :r.*  *:::  ii.  :Le  st^ie  ooait  being 
i.:.>^.\y  •::.'\^.^  \\':.  A^ -.z-  ' i  ^  ::r5«-  ft  iecis^i  i;  ai<»n  the  yaliditr 
of  tr>^  r/.^r.^ij*:.  Brfrl::-4-:;t  a:.i  Si-Iiz  filed  their  IhII  on  the 
*r'-  .itj  '^/A^  A  :h^  ^'ir:-:::  C  :irt  cf  the  Cniied  States  for  the 
I>Utrict  of  Ge^/rgfa.  •••'"*?'^'-?  ***  in  junction  in  the  mortgage 
f'MMi^  skfid  cerUin  ot.'ier  fsur^^  and  the  assumption  of  jnrisdio- 
tion  in  the  whole  matter.     On  the  13th  day  of  June,  1821,  an 
ir/jrinctjorj  wait  ordered  **t/i  star  the  sale  of  said  bridge,  until 
the  further  order  of  the  Circuit  Court  of  the  United  States 
should  \Hi  \hi%A  there^/n/*     This  injunction  was  granted  to  the 
tntm]Aii\uiiutM^  who,  taking  the  benefit,  were  bonnd  by  the 
Uirum,     On  the  21»t  of  December,  1821,  "  with  the  consent  of 
the  partieM,  c^^mplainants  and  defendants,"  the  Circuit  Court 
apfKiinted    Freeman    Walker   and   Christopher   Fitzsimmons 
^$/;mniiMMionerH  to  make  a  Hale  of  the  bridge  and  appurtenances 
*0OS  I  ^  fnortgaged  *to  the  bank,  and  required  the  parties  to 
^  execute  [xiwers  of  attorney  to  the  commissioners.    The 
fjomiilainantii  executed  powers  of  attorney.    Colonel  McEinne, 
wUn   wsN  a   defendant,   refused.     This  being  reported,  the 
court,  on  the  18th  of  May,  1822,  "by  consent  of  complain- 
ants/* ordered  a  sale.     On  the  18th  of  November,  1822,  a  sale 
was  rna<lo,  returned,  the  money  brought  into  court,  and  the 
■ala  oondrnied  by  the  court,  without  exception.     At  this  sale, 
tha  Hunk  of  (lonrgia  became  the  purchaser.     The  Bank  of 
(laortflu,  In   1H»H,  Hold  to  Gazaway  B.  Lamar,  for  a  full  an^ 
TAluablti  donnidoration ;   and  in  1840,  Lamar,  for  a  full  i^nd 
illH 
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fraloable  consideratioii,  sold  to  the  city  of  Augusta.  By  the 
final  deoiee,  which  was  a  consent  decree,  the  whole  of  the 
proceeds  were  distributed  according  to  the  agreement  of  par- 
ties filed  on  record. 

Thus,  then,  it  appears  that  the  title  of  the  city  of  Augusta 
is  derived  directly  from  the  sale  of  the  28th  of  November^ 
1822,  and  gives  them  all  the  ri^ht  which  was  acquired  by  the 
Bank  of  Georgia,  under  that  saJe.  Now,  this  was  long  before 
Yarborough  acquired  any  right,  even  if  his  assignment  could 
be  shown  to  relate  back  to  we  alleged  assignment  to  Harrison, 
which  the  complainants  state  to  nave  been  on  the  18th  of 
October,  1828.  Up  to  the  sale,  and  six  years  after,  the  whole 
interest  was  in  Shultz  alone,  and  there  was  no  such  being  in 
existenoe  as  Yarborough,  assignee.  The  sale  was,  therefore, 
good. 

It  has  been  already  shown  that  the  Circuit  Court  had  juris- 
diction, the  alleged  aefect  in  the  bill  beine  no  defect  at  all. 
The  sale,  therefore,  is  a  sale  by  the  order  of  a  court  of  com- 
petent jurisdiction,  regularly  conducted,  confirmed  by  the 
court  without  objection,  and  the  proceeds  brought  into  court, 
and  afterwards  distributed  by  a  decree  of  the  court.  Can  it 
be  necessary,  or  would  it  be  respectful  to  the  court,  to  argue 
that  the  purchaser  at  such  a  sale  is  protected  by  the  law  ? 
There  was  no  equity  of  redemption  remaining ;  the  whole  was 
sold.  There  was  nothing  to  come  to  Yarborough,  or  any  body 
else,  by  assignment  from  Shultz. 

But  suppose  there  was  a  want  of  jurisdiction.  It  is  not 
necessary  to  remind  the  court  that  that  is  only  error,  and 
even  a  reversal  for  error  would  not  affect  the  title  of  a  pur- 
chaser. Neither  is  it  necessary  to  say  what  a  singular  equity 
it  would  be  which  was  founded  on  his  own  defect  in  his  own 
pleadings,  especially  after  so  ereat  a  lapse  of  time.  The  law 
is  well  settled.  It  is  a  general  rule,  ^*  tnat  the  purchaser  shall 
not  lose  the  benefit  of  his  purchase  by  any  irregularity  of  the 
proceedings  in  a  cause."    ougden  (5th  ed.),  46.    All  that  the 

{>urchaser  is  bound  to  see  is,  that,  as  far  as  appears  upon  the 
ace  of  tJie  ^proceedings,  there  is  no  fraud  in  obtaining  ^qqa 
the  decree.    It  is  not  pretended  here  that  there  was  ^ 
any  fraud.    The  complainants  do  not  allege  that  there  was. 
There  is  no  pretence  of  that  kind  set  up. 

Secondly.  If  the  want  of  jurisdiction  in  the  Circuit  Court, 
for  the  reason  alleged,  were  made  out,  (as  it  is  not,)  still 
Shultz,  and  those  claiming  under  him,  would  be  estopped  in 
equity  from  disputing  the  title  derived  from  the  sale.  Yar- 
borough, as  has  been  seen,  derives  from  Shultz,  by  an  assign 
meut  not  claimed  to  be  earlier  that  six  years  after  the  sale, 
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*^,:^^.^fins^\:^  a^i  lii^^e  =igii  arise, — fcai  »:>:  here.     If 

t>».«  of  t:^  £flhLr  witf  g^oi-  j^ir  wa*  lae  tiile  of 

at/'.'J  v^  i*  tc^  :njt  of  rii  crin-  of  A-ii^^isia.    The  \ 

w,\.':m,  fi',T  h  «i^r^,t  b>e  called  aa  aTennent)  is  altogetlicr 

'l^fectlre  ar-d  ir^saffieierit.  for  waat  of  explidtneai  mod  intel- 

V'L  Tfi^r*?  is  still  a  farther  want  of  equity,  or,  moro  pw- 
civijjjr  ft;><akirjg,  a  negatire  of  cqaitr,  showing  that,  at  the 
tj/n^  of  thfji  liult  in *t: luted,  the  complainants  had  no  r^ht  at 
alL     The  right  the\'  had  was  derived  from  legislmtiYe  acts  of 
the  state  of  Ge^^rgia,  both  limited  in  time-    The  time  expired, 
and  the  resf^ective  Legislatures,  in  the  year  1840,  granted  the 
proiHsrty  and  privileges  to  the  city  of  Augusta.     The  oon- 
atmction  of  this  in  equity  has  been  determined  in  South 
Carolina,  in  the  case  before  referred  to.     Chancellor  Harper's 
opinion,  p.  114.     This  appears  in  the  complainant's  bill. 

Vll.  As  to  the  sugeestion  looaelj  thrown  out  in  the  biU, 
that  the  two  ends  of  the  bridge  were  in  different  states,  it  is 
not  easy  to  perceive  how  any  equity  can  grow  out  of  it.     All 
that  it  would  amount  to  would  be  a  question  of  jurisdiction. 
But  that  was  waived  and  lost.    It  might  have  been  pleaded 
to  the  jurisdiction  of  the  state  court  of  (Jeorgia.    No  such 
plea  wiis  i)ut  in,  and  the  court  made  a  decree,  wmch  has  never 
*fl06 1  '**?^'*  appealed  •from,  nor  set  aside,  nor  reversed.  In  the 
'  Circuit  Court  it  was  not  objected  to.     All  that  was 
fiMknd  wiiH  to  enjoin  the  sale  by  the  state  court,  and  take  the 
NiiU)  iiud  distribution  of  the  proceeds  into  the  hands  of  the 
Clroult  (>(>urt,  and  this  was  asked,  consented  to,  and  carried 
throutfh  by  the  present  complainant,  Shultz.    And  further, 
the  Hiilo  and  conveyance  were  made  under  his  power  of  attor- 
ney,  so  that  the  present  owners  hold  under  liis  own  deed. 

I  jieiHJ  are  two  points  which  have  been  touched  incidentally 
in  thtt  pitjoeding  statement,  which  might  be  insisted  upon 
moiHi  at  hi\)n\;  namely,  the  title  *)f  the  city  of  Augusta,  as  a 
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hand  fide  purchaser,  and  the  length  of  time.  The  bill  states 
that  the  purchase  was  made  on  the  21st  day  of  January,  1840. 
This  was  upwards  of  seventeen  years  after  the  sale.  It 
was  upwards  of  eleven  years  after  the  final  decree,  which 
placed  it  beyond  the  reach  of  an  appeal ;  beyond  the  reach 
equally  of  a  bill  of  review,  which  has  the  same  limit  at  least 
as  an  appeal ;  and,  in  truth,  unassailable  in  any  way,  in  the 
same  jurisdiction ;  while  by  its  own  nature  it  was  protected 
from  being  questioned  collaterally.  What  can  be  meant  by 
the  alleged  notice,  therefore,  it  is  impossible  to  conceive. 
Several  more  years  elapsed,  as  has  been  seen,  before  the  com- 
plainants themselves  awakened  to  the  consciousness  that  there 
was  anything  to  take  notice  of.  They  slumbered  on  until 
1845,  before  they  commenced  this  suit,  giving  no  sign  but  of 
profound  acquiescence  in  what  had  been  done.  What  notice 
had  the  city  of  Augusta  to  the  contrary  ?  This  is  the  grossest 
laches,  or  worse.    Either  destroys  all  pretence  of  equity. 

There  might  be  added  some  points  upon  the  form  of  pro- 
ceeding here  adopted.  If  they  should  be  deemed  necessary, 
they  will  be  presented  in  a  separate  paper. 

Mr.  Justice  MoLEAN  delivered  the  opinion  of  the  court. 

Henry  Shultz  and  Lewis  Cooper,  in  the  year  1818,  obtained 
from  the  state  of  South  Carolina  a  charter  for  a  bridge  over 
the  Savannah  River,  opposite  the  town  of  Augusta,  in  (Georgia, 
for  the  term  of  twenty-one  years ;  and  in  1814  the  state  of 
Georgia  granted  to  them  a  charter  for  the  term  of  twenty 
years.  In  1816,  Henry  Shultz  and  John  McEinne,  being  the 
joint  owners  of  the  bridge,  formed  a  partnership  in  the  Dusi- 
ness  of  banking,  under  the  name  of  the  ^^  Bridge  Company  of 
Augusta;"  the  bridge  was  valued  at  seventy-five  thousand 
dollars,  and  it,  with  other  property  named,  constituted  the 
partnership  stock.  In  1818,  Shultz  sold  and  transferred  his 
interest  in  the  partnership  to  Barna  McKinne.  The  tma^ 
consideration  of  this  'purchase  was  the  sum  of  sixly-  ^ 
three  thousand  dollars,  which  Shultz  owed  to  the  firm,  and 
which  was  credited  to  him  on  their  books. 

In  a  short  time,  the  firm  K  "ime  greatly  embarrassed. 
Among  other  debts,  they  owed  to  he  Bank  of  the  state  of 
Georgia  the  sum  of  forty  thousand  dollars ;  and  they  obtained 
from  it  a  further  loan  of  fifty  thousand  dollars,  with  the  view, 
as  was  stated,  to  relieve  the  Bridge  Company.  To  secure  the 
payment  of  the  sum  of  ninety  thousand  dollars  to  the  bank, 
the  McEannes  mortgaged  the  bridge,  eighty  negroes,  and 
Borne  real  estate,  the  10th  of  June,  !?  S19.  Previous  to  this 
the  ^*  Bridge  Bank  "  stopped  payment.     On  being  informed  of 
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t6  vt  ^  ve:  v«  v^  sack  ca  ^&e 

kwk  SA  the  Clr^A  Ojtsrt  of  ihe  U:iisei  Stasn  fior 
triei  fA  Gcr^rz^  wLi^^a.  saciQf  ocfaer  tkiagi^  P™FBd 
yrf/f^ittj  ir.igst  be  irjl^  and  toe  prrweedi  app&ed  to  tfce  pq^ 
atnrt  c4  th^  erediv/ni  of  the  Br>%e  CcHpmj,  and  particalari^ 
to  tfefce  who  bad  obtained  pid^ienta^  Ab  order  vaa  nade 
ff/r  iit^  gale  of  the  bridge*  and  eominJaaioiien  were  a|»ointod 
to  fnake  t^je  Mue.  Tl^  sale  was  made  od  the  28di  of  ^otbb- 
b^f  1822;  t^/  the  bank,  for  the  ffom  of  aeteuty  thooaud  dol- 
lar».  For  tfau  amount  the  bank  iasoed  serqs  wfaidi  by  tiie 
r/r^ler  ^4  Xite  eomt  waa  deposited  with  ita  den. 

Itt  the  forttier  proerem  of  the  anit,  the  jndgea  of  tiie  Cireoit 
Oiort  were  oppoiied  in  opinion  on  the  following  points : — 
1^  W^iedier  the  cr/mplainanta  were  entitled  to  lelieC  2,  What 
relief  thoald  be  decreed  to  them*  These  points  being  certified 
to  the  Bur/reme  Ck^art,  at  the  Jannaiy  term,  1828»  the  caose 
was  dismissed  for  want  of  jnxisdiction.  The  record  did  not 
show  that  a  part  of  the  defendants  were  citizens  of  the  state 
of  Osorgia* 

*6071  ^^  ^^^  January  term  of  the  Supreme  Court  in  1880, 
"I  Messrs.  ^Wilde  and  McDuffie,  being  counsel  for  the 
parties,  agreed  in  writing  that  the  cause  should  be  reinstated, 
and  that  the  pleading  should  be  amended  by  alleging,  ^^  that 
the  stookholciers  of  the  bank  were  citizens  of  Georgia,"  and 
that  the  caune  be  areued.  The  court  dismissed  the  case, 
on  the  ground  that  the  whole  cause  was  certified,  and  not 
questions  arising  in  its  progress.  And  the  case  was  remanded 
to  the  Oirouit  Court,  with  *^  directions  to  proceed  according 
to  law/* 

This  mandate  was  received  by  the  Circuit  Court  at  their 

May  term,  1880,  and  the  case  was  reinstated  on  the  docket. 

And  at  the  same  term  ^^  the  cause  came  on  to  be  heard  on  the 

amsuded  bill,  answers,  exhibits,  and  evidence,  and  the  court 

622 


JANUARY   TERM.    1850.  607 

K^uiedy  et  al.  o.  Georgia  State  Bank  et  al. 

hftTing  coDsidered  the  same,  it  was  ordered  and  decreed,  that 
the  me  of  the  Augusta  bridge,  made  by  virtue  of  certain 
powers  of  attorney  and  the  consent  of  the  parties,  and  held 
and  conducted  under  the  direction  of  commissioners  hereto- 
fore appointed  under  this  court,  be,  and  the  same  is  hereby, 
ratified  and  confirmed,  and  the  said  Bank  of  the  state  of 
Oeorgia  vested  with  a  full,  absolute,  and  perfect  title  to  the 
said  bridge  and  its  appurtenances,  under  the  said  sale,  freed, 
acquitted,  released,  and  discharged  from  all  manner  of  liens, 
claims,  or  encumbrances,  at  law  or  in  equity,  on  the  part  of 
the  said  Heniy  Shultz,  John  McKinne,  Barna  McKinne,''  &c. 

**  And  it  is  rarther  ordered  and  decreed  by  the  court,  by  and 
with  the  consent  of  the  parties,  complainants  and  defendants, 
that  the  scrip  issued  by  the  Bank  of  the  State  of  Georgia  for 
the  sum  of  seventy-one  thousand  six  hundred  and  eighty-six 
dollars  and  thirty-six  cents,"  &c.,  ^^be  cancelled  and  delivered 
up  to  the  bank  by  the  clerk,"  &c.,  "  and  that  the  bill  of  com- 
plaint as  to  the  several  other  matters  therein  contained,  be 
dismissed,  with  costs.'*  Under  which  decree  is  the  following 
agreeipent : — **  We  consent  and  agree  that  the  foregoing 
decree  be  entered  at  the  next  or  any  succeeding  term  of  the 
said  Circuit  Court  of  the  United  States,  District  of  Georgia ; " 
signed,  ^*  George  McDafHe,  Sol.  for  complainants,  and  K.  H. 
Wilde,  Sol.  for  defendants."  Dated  Washington,  10th  April, 
1880.  And  the  court  say, — "  The  within  decree  having  been 
drawn  up,  agreed  to,  and  subscribed  by  the  solicitors,  on 
behalf  of  the  parties,  complainants  and  defendants,  on  motion 
of  Mr.  Wilde,  ordered  that  the  same  be  filed  and  entered  as 
the  decree  of  this  court,"  signed  by  both  of  the  judges. 

Fifteen  years  after  the  aoove  decree  was  entered,  the  bill 
now  before  us  was  filed  by  Yarborough,  as  trustee  of  Henry 
Shultz,  an  insolvent  debtor,  and  for  the  creditors  of  Henry 
Shultz,  and  Henry  Shultz  in  his  own  right,  which  they  r«r»AQ 
say  is  "  in  the  nature  •of  a  bill  of  revivor  and  supple-  '• 
ment,"  against  the  Bank  of  the  state  of  Georgia,  the  City 
Council  of  Augusta,  John  McKinne,  and  Gazaway  B.  Lamar. 
In  this  bill  the  proceedings  in  the  original  suit  are  referred  to, 
and  many  of  them  stated  at  length,  and  they  are  made  a  part 
of  the  present  procedure.  And  the  complainants  pray  that 
the  said  original  bill,  with  all  its  amendments,  the  answers, 
decrees,  decretal  orders,  and  evidence,  may  be  reinstated  and 
revived  for  the  causes  set  forth,  to  the  extent  of  the  several 
interests  of  the  parties  to  this  bill. 

By  way  of  supplement,  the  complainant  Shultz  states,  that 
under  the  insolvent  debtors'  act  of  South  Carolina,  he  executed 
an  assignment  of  all  his  estate,  in  trust  for  his  creditors,  to 
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Thomas  Harrison,  on  the  13th  of  October,  1828.  That  his 
interest  in  the  bridge  was  transferred  by  this  assignment. 
Afterwards,  the  complainant,  John  W.  Tarborough,  was 
appointed  trustee  of  Shultz  for  the  benefit  of  his  creditOTB. 
That  the  bridge  and  its  appurtenances  having  been  originally 
pledged,  as  copartnership  property,  by  John  McEIinne  and 
Shultz  for  the  redemption  of  the  bills  issued  by  them,  the  lien, 
never  having  been  released,  still  remains.  And  if  the  mort- 
gage executed  to  the  bank  be  valid,  the  bank  and  all  claiming 
under  it  occupy  the  ground  of  mortgagees  in  possession,  and 
are  bound  to  account  for  the  rents  and  profits  of  the  bridge, 
the  same  never  having  been  sold  under  the  foreclosure  of  the 
mortgage.  That  the  bridge  and  its  income  are  first  liable  to 
the  redemption  of  bridge  bills.  After  these  are  paid,  one  half 
of  the  surplus  in  the  hands  of  the  complainant,  Tarborough, 
as  trustee,  to  satisfy  the  creditors  of  Shultz,  &c. 

On  the  4th  of  May,  1888,  the  bank  conveyed  its  interest  in 
the  bridee  to  G.  B.  Lamar,  for  the  sum  of  seventy  thousand 
dollars,  by  a  quitclaim  deed.  That  Lamar  purchased  with  a 
full  knowledge  of  the  title,  and  held  the  same,  receiving  the 
profits,  up  to  21st  January,  1840,  when  he  conveyed  his 
interest  in  the  bridge  to  the  City  Council  of  Augusta,  for  the 
sum  of  one  hundred  thousand  dollars.  That  the  city  corpora- 
tion had  full  knowledge  of  the  claims  on  the  bridge.  The 
Legislatures  of  Georgia  and  South  Carolina  extended  their 
charter  of  the  bridge  to  the  bank,  on  the  28d  of  December, 
1840,  reserving  all  liens  upon  it.  That  Tarborough,  as  trustee, 
out  of  the  sale  of  the  property  of  Shultz,  paid  bridge  bills  and 
judgments  on  such  bills  to  the  amount  of  about  seventy  thou- 
sand dollars,  and  that  the  unsatisfied  creditors  have  the  equity 
of  now  requiring  a  like  amount  of  the  copartnership  property 
of  the  bridge  company  to  be  applied  in  payment  of  their 
*60d1  i'^^^i^^^^  claims.  And  in  addition  to  the  above  pay- 
^  ment,  Shultz  avers  that  he  has  paid  *out  of  his  private 
means,  for  the  redemption  of  bridge  bills,  a  sum  of  about  one 
hundred  and  fifty-three  thousand  two  hundred  and  ninety-six 
dollars.  That  the  total  amount  paid  by  him  out  of  his  private 
funds,  on  account  of  bridge  bills,  was  four  hundred  thousand 
eight  hundred  and  twenty-six  dollars,  which  he  insists  in 
equity  he  is  entitled  to  receive,  next  after  the  redemption  of 
the  outstanding  bridge  bills.  There  is  outstanding  in  bridge 
bills  about  the  sum  of  ninety-two  thousand  dollars. 

And  the  complainants  allege  that  the  decree,  as  entered  on 

the  original  bill,  is  void  as  to  all  the  parties  except  as  regards 

the  claim  of  Breithaupt,  as  the  solicitor  for  the  complainants 

in  said  bill  did  not  represent  the  creditors  of  Shultz,  and  that 
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QO  act  of  the  solicitor  could  impair  their  rights.  That  all  the 
right  of  Shultz  passed  out  of  him  by  virtue  of  his  assignment 
for  the  benefit  of  his  creditors.  That  the  decree  was  a  fraud 
upon  them.  That  the  sale  of  the  bridge  by  the  commissioners 
was  void,  as  John  M cKinne,  an  equal  partner  of  Shultz,  never 
assented  to  it.  That  the  Bank  oi  Georgia,  and  all  those  who 
have  held  and  are  now  holding  under  it,  are  in  equity  bound 
to  account.  But  if  the  sale  of  the  bridge  shall  be  held  valid, 
the  complainants  allege  that  the  bank  is  bound  to  account  for 
the  amount  of  the  purchase-money  and  interest,  and  for  the 
net  sum  of  tolls  received.  And  the  complainants  pray,  that 
the  original  bill,  with  all  the  proceedings  thereon,  may  be 
revived,  and  stand  as  before  the  decree  was  entered  in  1880 ; 
that  the  said  decree  may  be  opened,  reviewed,  and  reversed ; 
that  the  mortgage  to  the  bank  may  be  declared  null  and  void ; 
and  that  the  sale  may  be  set  aside,  &c. 

The  defendants  demurred  to  the  bill,  on  the  ground  ^thnt 
the  complainants  have  not,  by  their  bill,  made  such  a  case  as 
entitles  them  in  a  court  of  equity  to  any  discovery  from  the 
defendants  respectively,  or  any  or  either  of  them,  or  any  relief 
against  them  or  either  of  them,  as  to  the  matters  contained  in 
the  bill,"  &c.  And  afterwards  John  McKinne  filed  his  answer, 
admitting  the  general  allegations  in  the  bill. 

This  bill  has  been  considered  by  some  of  the  defendants' 
counsel  as  a  bill  of  review.  But  it  has  neither  the  form  nor 
the  substance  of  such  a  bill.  Since  the  ordinances  of  Lord 
Bacon,  a  bill  of  review  can  only  be  brought  for  "  error  in  law 
appearing  in  the  body  of  the  decree  or  record,"  without  further 
examination  of  matters  of  fact;  or  for  some  new  matter  of 
fact  discovered,  which  was  not  known  and  could  not  possibly 
have  been  used  at  the  time  of  the  decree.^  But  if  this  were 
a  bill  of  review,  it  would  be  barred  by  the  analogy  it  bears  to 
a  writ  of  error,  which  must  be  prosecuted  withiu  five  r«gi  a 
years  from  *the  rendition  of  the  judgment.  Whiting  '■ 
et  cd.  V.  Bank  of  the  United  States^  13  Pet.,  15. 

Nor  is  this  properly  denominated  a  bill  of  revivor.  When, 
in  the  progress  of  a  suit  in  equity,  the  proceedings  are  sus- 
pended from  the  want  of  proper  parties,  it  is  necessary  to 
file  a  bill  of  revivor.  A  supplemental  bill  is  filed  on  leave, 
and  for  matter  happening  after  the  filing  of  the  bill,  and  is 
designed  to  supply  some  defect  in  the  structure  of  the  original 
bill.  But  this  does  not  appear  to  be  strictly  of  that  character. 
The  complainants  denominate  it  a  bill  '4n  the  nature  of  a  bill 

1  QcroTBD.    Irwin  y.  MeyrosCy  7  Fed.  Rep.,  586;  s.  a,  2  McCxarr,  247* 

Vol.  vm. — 40  625 


SUPREME  COURT. 


«l  aL  «L  Georgia  State  Bnk  at  aL 


of  TOf  if  ut  and  8ii|q[ileiiieiit.**   It  must  be  treated  as  an  oiwinal 
bill*  having  for  its  objectB  the  prayera  specifically  set  forn. 

The  proceedinga  on  Uie  original  bill,  under  which  the  prop- 
erty now  ohumed  was  sold,  are  not  before  this  court,  in  their 
appellate  eharacter.  We  cannot  conect  the  errors  w^hich  may 
have  interrened  in  that  procedure,  nor  set  it  aside  by  a 
reTeraal  of  the  decree.  That  case  is  collateral  to  the  issue 
now  before  na. 

The  complainants  insist,  that  the  proceedings  in  the  original 
anity  embracing  the  interlocutory  decree  under  which  the  prop- 
erty was  sold,  and  the  consent  decree  of  the  6tb  of  May,  1830, 
Toid  for  want  of  jurisdiction  in  the  Circuit  Court.     It  is 
Acessaiy  now  to  inquire,  whether  the  Circuit  Court  had 
power  to  enjoin  proceedings  under  the  judgment  in  the  state 
eoait.    The  injunction  was  issued  at  the  instance  of  Shultz, 
and  for  his  benefit,  and  no  question  of  jurisdiction  was  raised. 
Bat  as  there  was  no  allegation  in  the  original  bill  of  citiaen- 
ahip  of  the  stockholders  of  the  Bank  of  Georgia,  it  is  supposed 
the  jpjoceedings  were  coram  non  judiee. 

When  the  points  on  which  the  opinions  of  the  judges  of  the 
Girouit  Court  were  opposed  were  brought  before  the  Supreme 
Court,  at  their  January  term,  1828,  the  cause  was  dismissed 
for  want  of  jurisdiction.     But  afterwardb,  at  the  January  term, 
1880,  of  the  Supreme  Court,  by  the  agieement  of  counsel,  the 
reoord  was  amended  by  inserting  the  alle^tion,  *^that  the 
stockholders  of  the  bank  were  citizens  of  Geoma,"  and  the 
oause  was  reinstated  on  the  docket,  and  dismissed  because  the 
whole  case  was  certiGed,  and  not  the  points  on  which  the 
judges  differed,  as  required  by  the  act  of  Congress.    The 
oause  was  sent  down  to  the  Circuit  Court  by  a  mandate, 
which  directed  that  court  to  proceed  therein  according  to  law. 
This  court,  it  is  contended,  have  no  power  to  amend  a 
reoord  brought  before  them,  and  consequently  the  above 
entry  was  void. 

There  is  nothing  in  the  nature  of  an  appellate  jurisdiction, 
^6111  P^^'^^^^S  according  to  the  common  law,  which  forbids 
^  J  the  ^granting  of  amendments.  And  the  thirty-second 
section  of  the  Judiciary  Act  of  1789,  allowing  amendments,  is 
sufficiently  comprehensive  to  embrace  causes  of  appellate,  as 
well  as  original  jurisdiction.  *  1  Gall.,  22.  But  it  has  been 
the  praotioe  of  this  court,  where  amendments  are  neoessaty, 
to  remand  the  cause  to  the  Circuit  Court  for  that  purpose.^ 
The  only  exception  to  this  rule  has  been,  where  the  oounsel 
on  both  sides  have  agreed  to  the  amendment.    This  has  been 
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I  often  done,  and  it  has  not  been  supposed  that  there  was  any 

r  want  of  power  in  the  court  to  permit  it.     The  objection  is, 

that  consent  cannot  give  jurisdiction.     This  is  admitted ;  but 
the  objection  has  no  application  to  the  case.   Over  the  subject- 
I  matter  of  the  suit  and  of  the  parties,  the  court  had  jurisdic- 

[  tion,  and  the  amendment  corrected  an  inadvertence,  by  stating 

I  the  fact  of  citizenship  truly. 

When  a  cause  is  brought  before  this  court  on  a  division  of 
I  opinion  by  the  judges  of  the  Circuit  Court,  the  points  certified 

I  only  are  before  us.     The  cause  should  remain  on  the  docket 

of  the  Circuit  Court,  and  at  their  discretion  may  be  prose- 
cuted.' 

But  if  no  amendment  had  been  made,  would  the  orders  and 
decrees  in  the  case  by  the  Circuit  Court  have  been  nullities? 
That  they  have  been  erroneous,  and  liable  to  be  reversed,  is 
admitted.  In  Skillem's  Ez'rs.  v.  May's  JEx'rs.^  6  Cranch,  267, 
a  final  decree  had  been  pronounced,  and  by  writ  of  error 
removed  to  the  Supreme  Court,  who  revei*sed  the  decree,  and 
after  the  cause  was  sent  back  to  the  Circuit  Court,  it  was  dis- 
covered to  be  a  cause  not  within  the  jurisdiction  of  the  court; 
but  a  question  arose  whether  in  that  court  it  could  be  dis- 
missed for  want  of  jurisdiction,  after  the  Supreme  Court  had 
acted  thereon.  The  opinion  of  the  judges  being  opposed  on 
that  question,  it  was  certified  to  the  Supreme  Court  for  their 
decision.  And  this  court  held,  ^^  that  the  Circuit  Court  was 
bound  to  carry  the  decree  into  execution,  although  the  juris- 
diction of  that  court  be  not  alleged  in  the  pleadings.'^ 

The  judgments  of  inferior  courts,  technically  so  called,  are 
disregarded,  unless  their  jurisdiction  is  shown.  But  this  is 
not  the  character  of  the  Circuit  Courts  of  the  United  States. 
In  Kempe^i  Le%%ee  v.  Kennedy^  5  Cranch,  185,  this  court  say, — 
^^  The  courts  of  the  United  States  are  all  of  limited  jurisdic- 
tion, and  their  proceedings  are  erroneous,  if  the  jurisdiction 
be  not  shown  upon  them.  Judgments  rendered  in  such  cases 
may  certainly  be  reversed,  but  this  court  is  not  prepared  to 
say  that  they  are  absolute  nullities,  which  may  be  totally 
disregarded." 

And  again  in  the  oeise  of  McOormick  v.  SuUivant^  10  Wheat., 
199,  in  answer  to  the  argument  that  the  proceedings  rma\o 
were  void,  *where  the  jurisdiction  of  the  court  was  ^ 
not  shown,  the  court  say,  the  argument  '^  proceeds  upon  an 
incorrect  view  of  the  character  and  jurisdiction  of  the  inferior 
oourts  of  the  United  States.    They  are  all  of  limited  juriadio- 
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Vjft  vr.^i-ufcl  ewe  tr*  ii.u  x:ii  f:.T 

rf  Hair.  l^?^^.  hi  ir,.^  Cirrii::  C  -n.  *ai  h  n'npirinlT 
^  ft  part  ^>f  tij«  nb'>'yrl  of  th-it  5  :irt.  T^ls  wjs  before  die  final 
w^^s^  wan  Hi*JiZ^A,  ar.  i  it  ren:  v*:»i  tbe  :  rejection  to  die  jaaar 
Au^tu  of  t?^  C'OTirt.  A:t«r  ti^Ls.  tbe  decree  eoold  not  liaTe 
bftnj  rerenK^d  for  tlje  w^r.t  --'f  jarisdieti-'a.  In  tlie  ease  of 
bradntre^  r,  27i//m4#,  12  Pet^  V>i.  the  6"art  hdd  AmX  no 
M^r^fTtn^ftt  of  citi2erf»hip  in  a  j  .inder  in  demorren  not  beh^ 
oi>j^;ted  to  at  the  time,  wa^  .sumcient  u*  gire  jariediction. 

The  fiale  of  the  bridge  is  alleged  to  be  void,  as  it  vas  made 
with/;ut  the  coriJient  of  John  McKinne,  who  was  an  equal 
l^artner  with  Shultz* 

'Vbe  etfuri  ordered  the  bridge  to  be  sold  by  Walker  and 
Kitztfirnniona,  oommissioners,  and  that  the  parties  should  exe- 
cute [Kiwen  of  attorney  U)  the  (Kimmissioners  authorizing  the 
Haiti,  All  the  parties  concerned  executed  the  powers  except 
McKinne,  and  his  refusal  or  neglect  to  do  so  prevented  the 
Male.  But  afterwards  the  court,  with  the  assent  of  the  com- 
plainantSt  ordered  the  bridge  to  be  sold  for  a  sum  not  less 
than  fifty  thousand  dollars,  by  the  same  commissioners,  who 
were  authorized  to  take  possession  of  the  bridge  and  receive 
the  tolls  until  the  sale  was  made. 

McKinne  does  not  complain  of  this  sale,  and  Shultz  oon- 
MDhted  to  it.  It  was  manifest  from  the  embarrassment  of  the 
Hridgti  (Company  that  the  bridge  must  be  sold,  and  the  nature 
of  the  property  seemed  to  require  a  speedy  sale.  All  objeo- 
iion  to  that  sale  by  the  parties  on  the  record,  must  be  consid- 
*8lfl1  ^^^^  ^  baying  been  waiyed  by  the  consent  decree  in 
"^**J  May,  1880.  *That  decree  "ratified  and  confirmed '• 
llm  previous  sale  of  the  bridge.  That  the  counsel  who  con- 
sented to  that  decree  represented  the  parties  named  on  the 
reot)rd  is  not  ooutroyerted.  A  decree  thus  assented  to  and 
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sanotioned  by  the  court  must  stand,  free  from  all  technical 
objections. 

But  it  is  urged,  that  the  consent  of  Shultz  to  the  final 
decree  did  not  bind  his  creditors,  to  whom  he  had  assigned 
the  bridge  and  his  other  property  under  the  insolvent  act  of 
South  Carolina. 

That  assignment  was  made  on  the  18th  of  October,  1828. 
The  bridge  was  sold  by  the  commissioners,  under  the  inter- 
locutory decree  of  the  court,  in  1822 ;  and  the  proceeds  were 
held  by  the  bank,  subject  to  the  order  of  the  court.  There 
was  no  abatement  of  the  suit  by  the  assignment  of  Shultz. 
The  insolvent  laws  of  South  Carolina  had  no  extra-territorial 
operation.  They  can  only  act  upon  the  persons  and  the  pro- 
perty within  the  state.  The  assignment  did  not  affect  property 
in  Georgia,  which  was  in  the  custody  of  the  law, — ^property 
which  had  been  sold,  with  the  express  consent  of  Shultz, 
under  the  authority  of  a  court  of  chancery ;  and  the  proceeds 
of  which  were  kept  subject  to  the  distribution  of  the  court. 

The  trustee  of  Shultz  took  no  step  to  connect  himself  with 
the  proceedings  in  the  Circuit  Court,  although  two  years 
elapsed  after  the  assignment,  before  the  final  decree  was 
entered.  For  about  seventeen  years,  he  seems  to  have  been 
passive  in  this  matter,  and  until  the  present  bill  was  filed. 
After  so  great  a  lapse  of  time,  without  excuse,  he  cannot  be 
heard  to  object  to  a  decree  which  was  entered  by  consent. 
The  power  of  attorney  given  by  Shultz  to  the  commissioners, 
which  authorized  them  to  sell  the  bridge,  for  the  purposes 
specified,  was  conclusive  upon  him,  and  all  claiming  under 
him.  And  the  decree  which  was  agreed  to  by  his  counsel 
followed  as  a  necessary  consequence  of  the  sale. 

It  does  not  appear  that  the  holders  of  bridge  bills  had  a 
specific  lien  upon  the  bridge.  They  were  creditors  of  the 
Bridge  Company,  and  could  claim  the  rights  of  creditors 
against  a  fraudulent  conveyance  of  the  bridge  and  of  its  pro- 
ceeds. But  such  a  claim  must  be  duly  asserted  and  diligently 
prosecuted.  A  failure  in  this  respect  for  fifteen  years  might 
well  be  construed  into  an  acquiescence  fatal  to  the  claim. 
We  cannot  now,  under  the  circumstances  stated,  look  into 
the  decree  to  ascertain  whether,  in  the  distribution  of  the  pro- 
ceeds of  the  sale  of  the  bridge  and  of  the  other  property,  the 
court  may  not  have  mistaken  the  rights  of  some  of  the  credi- 
tors of  Shultz. 

The  objection,  that  the  mortgage  to  the  bank  under  a 
statute  *of  Georgia  was  void,  is  not  open  for  examina-  r^^a^A 
tion.     If  anything  was  settled  by  the  decree,  it  was  *• 
the  validity  of  that  instrument.     And  this  remark  applies  to 
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f^LuA  m  tr.zAti-z&L^  \rjt  ne^a  •:€  zwitiei  and  pnriek  «bIbs  it 
iha::  be  iKrld  to  he  t  >i.  It  e>ci»:<  be  s>  held«  v  ve  hsve 
ftiy>wii«  <ra  the  itastfr'A  anigscd  in  the  faCL  Fnad  m  Ihe 
^^Aaininsnt  of  the  t-^l  decree  k  !>:■%  aZeged  m  the  biD.  If 
thk  were  ftatad  az^d  prored.  h  v->:ild  aathiL>riie  &e  eovit  feo 
■et  aside  the  deeree.  Bat  eren  this  would  not  aAci  the 
fA  the  propertT,  tinlem  the  porelim  m  ahoold  be,  ia 
denee,  cr/nneeted  with  the  firaad. 

The  final  deeiee  in  the  ease,  which  eoverad  aad 
the  wly>le  sobject  of  controreTsr  before  the  eovri,  was  not 
onlj  Mtimtrd  to  bj  the  oounaeL  bat  it  was  drawn  up  and 
agieed  to  hj  them.  The  court  adopted  it  aa  their  own  decree, 
and  entered  it  upon  their  record.  It  confirmed  the  sale  of  the 
bridge,  and  made  a  distribotion  of  the  proceeds.  Hie  bill 
was  dismtaied  as  to  certain  matters  where  relief  was  not  gi^en. 
The  proceedings  were  not  void  for  want  of  jnriadiction  in  the 
eonrt.  Nothing  was  left  for  its  fatore  action.  Hie  whole 
cmtrorersf  was  terminated.  And  here  the  matter  rested  for 
fifteen  years,  nntil  the  bill  before  as  was  filed.  It  asks  the 
cfiort  to  set  aside  the  decree,  and  re-inyestigate  the  whole 
matter  of  the  former  suit.  No  &aad  is  allq^  against  the 
rlecree.  The  want  of  jarisdiction  in  the  conrt,  as  arged,  is 
fir>t  sustained.  Errors  in  the  procedure  cannot  now  be 
examined.  The  decree  of  the  Circoit  Court  is,  therefore, 
affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
DiMtrict  of  Georgia,  and  was  ai-gued  by  counsel.  On  con- 
Huleratiou  whereof,  it  is  now  here  ordered,  adjudc^  and 
decreed  by  this  court,  that  the  decree  of  the  saia  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with 
costs. 


APPENDIX. 


Pliky  Gutlxb,  Appjbllant,  9.  William  A.  Ras. 

(7  Howard,  180-788.) 

My  attention  was  called  early  in  this  term  of  the  court,  by 
ft  letter  from  F.  C.  Loring,  Esquire,  Counsellor  at  Law  in 
Boston,  to  the  declaration  in  the  first  sentence  of  my  opinion 
in  the  above  case,  ^'  that  this  court  has  decided  an  important 
constitutional  question  of  admiralty  jurisdiction,  without  either 
oral  or  printed  argument." 

'  Mr.  Loring*s  letter  was  the  first  intimation  I  had,  that  an 
argrument  upon  the  jurisdiction  had  been  filed  by  hhui  upon 
the  part  of  the  libellant  and  appellee  in  the  cause. 

Subsequently,  my  attention  was  called  to  Mr.  Loring's 
argument  by  my  brother  Nelson,  and  afterwards  it  was  mcMle 
the  subject  of  remark  in  one  of  the  court's  conferences,  by  the 
Chief  Justice. 

It  is  due  to  myself,  to  Mr.  Loring  as  counsel  in  the  cause, 
to  the  court,  and  particularly  to  the  Chief  Justice,  who  delir- 
ered  the  court's  opinion,  that  I  should  say  that  an  argument 
upon  the  constitutional  jurisdiction  was  filed  by  Mr.  Loring. 
The  history  of  the  cause  in  the  Supreme  Court  was  as  I  shcdl 
here  state. 

The  case  was  filed  and  docketed,  January  6th,  1847.  On 
the  16th  of  February,  Mr.  Loring  and  Mr.  Fletcher  filed  their 
arguments  upon  the  merits,  and  an  order  was  made  to  submit 
the  cause  upon  them.  So  the  case  stood  until  the  last  term 
of  the  court.  In  1848,  January  24th,  the  case  was  again  sub- 
mitted upon  printed  arguments  by  the  same  counsel.  In 
neither  was  the  constitutional  question  of  jurisdiction  touched. 
On  the  17th  of  February,  the  court  passed  the  following  order, 
I  believe  upon  the  suggestion  of  the  Chief  Justice : — ^^  In  the 
printed  aimiments  filed  in  this  case,  the  question  of  jurisdic- 
tion raised  by  the  fourth  point  stated  in  the  record  has  tma-ta 
not  been  noticed.  The  *court  desire  that  point  to  be  l- 
argued  by  counsel,  either  by  printed  argument  or  orally  at  the 
bar,  as  counsel  may  prefer.  Under  this  order,  Mr.  Loring 
filed  his  argument  upon  the  jurisdiction.  Afterwards,  on  the 
22d  of  December,  1848,  the  following  letter  from  B.  R.  Curtis, 
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EBquire,  to  David  H.  Hall,  Esquire,  of  Washington  City, 
read  to  the  conrt  by  the  latter,  and  was  filed  with   the  other 
papers  in  the  cause. 

''  Boston,  December  20th,  1848. 

^Dear  Sir, — In  the  case  of  Rae  and  Cutler  in  the  Supreme 
Conrt,  respecting  which  Mr.  Fletcher  has  heretofore  corres- 
ponded with  you,  I  have  to  request  that  you  would  make 
known  to  the  court,  that  the  appellant  has  instructed  his 
counsel  not  to  insist  upon  the  objection  to  the  jurisdiction 
which  appears  on  the  record;  and  that  for  this  cause  the 
counsel  present  no  argument  in  support  of  the  exception. 
The  parties  in  interest  are  the  underwriters,  and  they  feel 
desirous  that  the  courts  of  the  United  States  sitting  in  admi- 
ralty should  retain  jurisdiction  in  cases  of  general  average. 

^  If  the  court  should  proceed  to  the  merits,  will  you  allow 
me  to  ask  you  to  refer  them  to  a  case  not  cited  in  the  argu- 
ment, of  which  notice  has  been  given  to  Mr.  Loring,  the  coun- 
sel for  the  appellee, — March  v.  Roberson^  4  Wheat.,  360.  You 
will  of  course  make  the  proper  charge  for  these  services,  and 
I  will  see  you  are  paid. 

"  Tour  obedient  servant, 

''B.  R.  CUBTIS. 

**  David  H.  Hall,  Esquire,  Washington." 

On  the  26th  of  the  month,  the  cause  was  submitted  on  far- 
ther argument  by  Mr.  Loring,  without  argument  upon  the 
firisdiction   from   the   opposing   counsel,  and   on  the  2d  of 
arch,  the  judgment  below  was  reversed  for  want  of  jurisdic- 
tion.    See  7  How.,  729.     Without  any  fault  upon  the  part  of 
our  Clerk,  William  Thomas  Carroll,  Esquire,  whose  care  it  is 
to  distribute  briefs  and  arguments  to  the  judges,  I  did  not 
receive  Mr.  Loring's  argument  upon  the  jurisdiction.     I  aided 
in  the  court's  consultations  upon  the  case,  without  knowing 
that  such  an  argument  had  been  filed,  I  gave  an  oral  dissent 
from  the  judgment  of  this  court  dismissing  the  cause  for  want 
of  jurisdiction,  under  that  impression.     The  dissent  was  after- 
wards extended,  as  it  appears  in  the  report  of  the  case,  in  the 
full  belief  that  the  counsel  in  the  cause  had  disregarded  the 
order  of  the  court,  and  that  the  court  in  deciding  the  case  had 
♦6171  P®^^®^  *^®  point  required  by  its  order.     I  was  misled 
J  by  the  letter  from  *Mr.  Curtis.     I  am  pleased  that  it 
was  otherwise.     My  duty  growing  out  of  it  is  the  statement 
I  have  made.     I  also  think  it  due  to  Mr.  Loring,  and  to  the 
oourt,  to  request  the  Hon.  Benjamin  C.  Howard,  the  Reporter 
of  the  court,  to  print  with  this  communication  the  argument 
made  by  Mr.  Loring  upon  the  jurisdi  tion  of  the  court. 
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In  respect  to  causes  involving  constitutional  questions  being 
submitted  to  the  court  upon  printed  arguments,  my  impression 
has  been  that  such  cases  were  not  within  the  rule.  It  has  not 
with  the  judges  been  mine  alone.  It  has,  however,  been  done 
twice.  The  cases  have  been  brought  to  my  notice  by  the 
Chief  Justice.  Once  in  the  case  of  Branson  v.  Kimie^  et  al.^ 
1  How.,  811,  upon  a  written  submission  with  the  consent  of 
the  court,  and  again  at  this  term  without  opposition  by  any 
member  of  it,  in  the  case  of  Natha?^  v.  The  State  of  Louinana, 

I  shall  hereafter  consider  it  to  be  the  understanding  of  the 
majority  of  the  court,  that  the  rule  permitting  cases  to  be  sub- 
mitted on  printed  arguments  comprehends  the  submission  of 
such  as  involve  constitutional  questions. 

JAMES  M.  WAYNE. 
Associate  Justice  Supreme  Court  27.  States. 

December  Term,  1849. 


Argument  for  the  IdbeUant  upon  the  Question  of  Jurisdiction. 

The  case  presented  is  a  claim  by  the  owners  of  a  ship 
ag^nst  an  owner  of  the  cargo,  to  recover  contribution  for  an 
injury  voluntarily  done  to  the  ship  on  the  high  seas,  for  the 
common  benefit,  by  which  the  property,  from  the  onvner  of 
which  contribution  is  sought,  was  preserved  from  destruction 
by  an  impending  peril. 

Whether  the  facts  in  evidence  make  such  a  case  as  entitles 
the  owner  of  the  ship  to  a  contribution  has  been  previously 
discussed,  in  order  to  present  the  question  of  jurisdiction  that 
must  be  assumed. 

The  question  now  to  be  considered  is,  whether  such  a  claim 
is  within  the  jurisdiction  of  the  District  Courts  of  the  United 
States  sitting  in  admiralty,  or,  in  other  words,  is  a  proper 
matter  for  admiralty  and  maritime  jurisdiction.  The  late 
decisions  of  this  tribunal  upon  the  subject  of  jurisdiction  limit 
the  range  of  discussion,  forasmuch  as  it  must  now  be  con- 
sidered as  settled  that  the  admiralty  jurisdiction  of  the  courts 
of  the  United  States,  both  as  to  contracts  and  torts,  is  r^a-to 
more  extensive  than  *that  exercised  by  the  High  Court  ^ 
of  Admiralty  of  England  at  the  time  of  the  formation  of  the 
Constitution,  and  that,  in  cases  of  contracts,  it  embraces  those 
^^  concerning  the  navigation  and  trade  of  the  country  upon  the 
high  seas  and  tide-waters,  with  foreign  countries,  and  among 
the  several  states."  New  Jersey  Steam  Nav.  Co.  v.  Merchants* 
Bank,  6  How.,  892  ;  Warincf  v.  Clark,  6  Id.,  481 ;  Peyroux  v. 
Howard,  7  Pet.,  324. 

The  present  inquiry  is,  therefore,  limited  \o  the  question, 
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whether  general  average,  or  the  right  to  claim  oontribution  for 
saorifioes,  losses,  and  expenses  yolantarily  incurred  or  suffered 
in  the  course  of  a  yoyage,  for  the  common  benefit,  is,  or 
depends  upon,  a  contract  concerning  the  navigation  and  trade 
of  the  country. 

This  definition  seems  to  assume  the  question.  But  it  is 
impossible  to  define  general  average  as  a  matter  or  incident 
pertaining  to  any  thinfi^  but  a  marine  voyage.  The  principle 
on  which  it  is  founded  is,  at  least  by  the  common  law,  exclu- 
sively limited  to  maritime  cases,  and  no  case  can  be  found  in 
which  it  has  ever  been  applied  to  facts  happening  on  land 
unconnected  with  a  ship,  its  cargo,  or  freight. 

Parallel  cases  may  occur  on  land ;  as,  for  instance,  where  a 
building  has  been  blown  up  or  pulled  down  to  prevent  the 
spread  of  a  conflf^^tion  ;  but  there  is  no  case  to  be  found  in 
which  it  has  been  held  that  the  owner  of  the  building  had  a 
claim  for  contribution  for  his  loss  upon  the  owners  of  the 
adjacent  buildings  whose  property  was  preserved  by  the  sac- 
rifice of  his,  and  there  is  no  authority  to  be  found  on  which 
such  a  claim  could  be  rested. 

The  case  of  Welles  v.  Boston  Int.  Co.^  6  Pick.  (Mass.),  182, 
does  not  make  an  exception,  because  there  the  action  was 
upon  a  policy  of  insurance,  brought  to  recover  the  value  of  an 
article  purchased,  by  the  advice  of  the  defendants,  for  the  pur- 
pose of  preserving  the  property ;  and  because  the  defendants 
were  willing  to  pay  a  proportion,  and  actually  paid  it  into 
court.  The  question  of  contribution  was  not,  therefore,  raised, 
discussed,  or  decided ;  and,  in  fact,  the  court  intimated  a 
doubt  whether  the  defendants  were  liable  at  all  in  law,  saying, 
^*  for  a  proportion  of  the  sacrifice  the  defendants  are  equitably, 
if  not  legally,  entitled  to  recover,*'  a  sum  exceeding  which 
proportion  the  defendants  had  paid  into  court  as  above  stated. 

The  books  in  which  the  subject  is  discussed  have  been 
searched  in  vain  to  find  a  definition  of  general  average  or  con- 
tribution, in  which  it  is  not  exclusively  confined  to  maritime 
*6191  ^^^^^^'  ^^  those  which  treat  of  shipping  and  insurance, 
-I  where  *this  subject  is  necessarily  discussed,  this,  it 
may  be  said,  must  be  expected,  and  therefore  they  furnish  no 
weight  of  authority ;  but  the  same  definition  is  to  be  found  in 
the  books  which  profess  to  treat  of  the  law  at  large,  and  in 
decisions  of  common  law  courts. 

8  Kent  Com.,  282: — *^The  doctrine  of  general  average 
OTows  out  of  the  incidents  of  a  mereawUle  voyage^  and  l£e 
duties  which  it  creates  apply  equally  to  the  owner  of  the  ship 
and  of  the  cargo.  General,  gross,  or  extraordinary  average 
means  a  contribution,  made  by  all  the  parties  oonoemed, 
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towards  a  loss  sustained  by  some  of  the  parties  in  interest, 
for  the  benefit  of  all ;  and  it  is  called  general  or  gross  aver- 
age, because  it  falls  upon  the  gross  amount  of  ship,  cargo,  and 
freight." 

JXm&nd$  Y.  White,  2  Bam.  &  0.,  808 :— ''  The  obligation  to 
contribute  depends  not  so  much  upon  the  terms  of  any  par- 
ticular instrument  as  upon  a  general  rule  of  maritime  law. 

Seat  y.  Tobin,  8  Barn.  &  Ad.,  528:— ''The  question  of 
liability  here  (general  average)  depends  entirely  on  the 
maritime  lawJ*^ 

Citations  to  the  same  effect  might  be  multiplied  ad  infinitum. 

The  doctrine  of  general  average,  growing  out  of  the  inci- 
dents of  a  mercantile  voyage,  and  relating  exclusively  to  ship, 
cargo,  and  freight,  and  depending  upon  the  maritime  law, 
necessarily  from  its  very  definition  pertains  to  the  trade  and 
navigation  of  the  country  upon  the  nigh  seas  and  tide-waters, 
and  therefore  falls  within  the  admiral^  jurisdiction,  as  estab- 
lished by  this  court  in  its  most  recent,  as  well  as  in  many 
previous  decisions. 

General  average  is  sometimes  considered  as  arising  out  of 
the  contract  of  a£&eightment ;  that  is,  that  there  is  a  contract 
impUed  by  law  between  the  owners  of  the  ship  and  the  own- 
ers of  the  careo,  by  which  it  is  agreed,  that,  in  case  it  should 
be  necessary  for  the  common  benefit  that  any  sacrifice  be 
made  of  the  vessel  or  cargo,  the  owners  of  what  is  preserved 
thereby  shall  contribute  to  make  good  that  loss.  Pothier, 
Maritime  Contracts,  Part  1,  sect.  8,  art.  96 : — ''  Finally,  the 
freighter  contracts  the  obligation  of  contributing  to  the  com- 
mon average."  And  Part  2,  sect.  1 : — "  The  merchant  who 
lades  goods  by  the  contract  of  charter  party,  (or  affreight- 
ment,) promises  the  master  by  the  contract  to  contribute  to 
the  common  average  which  may  take  place  during  the  voyage ; 
and,  vice  versd,  the  master  virtually  promises  the  merchant 
shipper,  in  case  his  property  suffer  any  average  losses  for  the 
good  of  all,  to  *oause  him  to  receive  an  indemnity  by  rmaqii 
contribution  of  the  owners  of  the  ship  and  other  mer-  ^ 
chants.  The  subject  of  this  contribution  is,  therefore,  depen- 
dent on  the  contract  of  charter-party,  and  ought  to  be  consid- 
ered next  to  this  contract.  Average  in  marine  language 
signifies  the  loss  and  damage  suffered  in  the  course  of  naviga- 
tion. Common  average  is  that  suffered  for  the  common  safety, 
and  alone  admits  of  contribution." 

If  the  doctrine  of  general  average  is  to  be  oonridered  as 
growing  out  of  the  contract  of  aureightment,  it  is  a  part  of 
the  contract,  and  therefore,  by  the  decision  in  6  Howara,  Iklls 
within  the  jurisdiction  of  the  District  Court.    It  being  ex- 
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pressly  decided  in  that  case,  that  the  contract  of  affireightment 
is  within  the  jurisdiction. 

And  while  referring  to  that  case,  in  which  it  was  conceded 
by  counsel,  that  the  Admiralty  Court  of  England  would  not 
exercise  jurisdiction  over  a  contract  of  charter-party  or 
afiEreightment,  and  upon  which  assumed  fact  the  division  of 
opinion  in  the  court  seemed  to  arise,  it  may  be  remarked  that 
the  concession  was  unnecessary,  and  not  correct  in  point  of 
fact.  There  is  a  case  in  the  first  volume  of  Hazard's  Re- 
ports, p.  226,  The  Elizabeth,  in  which  the  jurisdiction  was 
exercised  and  sustained  by  Lord  Stowell,  in  a  suit  on  a  char- 
ter-party for  the  charter  money.  The  suit  was  originally 
brought  in  a  Vice- Admiralty  Court.  A  protest  was  made  to 
the  jurisdiction,  which  was  overruled,  and  an  appeal  taken  to 
the  High  Court  of  Admiralty.  The  appeal  not  being  prose- 
cuted, the  defendants  moved  to  have  it  pronounced  aeserted 
and  for  costs,  which  was  granted. 

The  question  of  jurisdiction,  it  is  true,  was  not  argued  in 
the  higher  court,  but  the  judgment  of  the  lower  court  was  not 
reversed,  as  it  must  have  been  if  the  court  had  no  jurisdiction 
over  the  subject-matter.  See  also  the  case  of  The  Fly^ 
2  Browne's  Civil  and  Adm.  Law,  589,  which  was  a  suit 
brought  in  the  admiralty  on  a  charter-party  for  damages, 
whicn  was  entertained,  and  relief  granted. 

These  cases  fully  sustain  the  proposition  of  Dr.  Browne, 
that  the  court  of  admiralty  could  not  refuse  to  entertain 
jurisdiction  over  a  charter-party  unless  prohibited,  and  de- 
molish the  argument  against  the  jurisdiction  of  the  District 
Court  over  contracts  of  affreightment,  which  depends  entirely 
on  the  assumed  fact  that  they  were  not  subjects  of  admiralty 
jui'isdiction  in  England. 

If,  however,  the  claim  for  general  average  is  to  be  considered 
as  a  quasi  contract,  created  by  implication  of  law  at  the  time 
when  the  voluntary  loss  or  sacrifice  is  incurred,  then,  when- 
*6211  ^^^^  ^^^^  happens  upon  the  high  seas,  the  locality  is 
^  maritime,  the  ^service  is  maritime,  and  all  the  elements 
exist  necessary  to  bring  the  case  within  admiralty  jurisdiction. 

Indeed,  it  would  be  diflScult  to  conceive  of  a  service  more 
purely  and  exclusively  maritime  than  a  jettison  for  the  common 
safety  upon  the  high  seas,  and  the  rights  and  duties  growing 
out  of  it  necessarily  follow  the  principle. 

Salvage  is  a  subject  of  admiralty  jurisdiction  in  England  as 
well  as  in  this  country,  and  the  jurisdiction  has  never  been 
questioned ;  but  it  is  extremely  difficult  to  see  any  respect  in 
which  salvage  differs  from  general  average,  so  that  one  should 
be  without  and  the  other  within  the  jurisdiction. 
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The  service  in  both  cases  is  maritime,  and  the  object  in 
both  is  to  save  property.  If  to  tow  a  deserted  vessel  into 
port,  or  to  take  cargo  out  of  her,  or  to  render  assistance  to  a 
vessel  on  shore  in  distress,  are  maritime  services,  it  is  difficult 
to  see  why  the  claim  for  contribution  of  an  owner  whose  cargo 
IS  jettisoned  for  the  common  safety,  or  of  a  vessel  the  masts 
of  which  are  cut  away,  or  which  is  voluntarily  run  on  shore 
for  the  purpose  of  saving  life,  vessel,  and  cargo,  does  not 
equally  depend  upon  a  maritime  service,  and  should  not  be  a 
subject  of  the  same  jurisdiction. 

Indeed,  there  is  no  distinction  made  between  them  in  the 
books;  they  are  usually  considered  together,  in  the  same 
chapter,  as  ^'  Salvage  and  General  Average,"  and  are  often 
spoken  of  together  as  the  ^^  quasi  contracts  of  salvage  and 
general  average." 

The  jurisdiction  of  the  admiralty  over  this  subject  may  be 
put  upon  the  ground  of  the  lien  which  exists  on  the  part  of 
the  owner  of  the  thing  sacrificed  upon  the  things  preserved. 

The  existence  of  this  lien  in  rem  is  universally  admitted. 

1  Emerigon  des  Ass.,  p.  651,  ch.  12,  sect.  48 : — ^*^  L' Action 
en  contribution  est  reels  de  sa  nature." 

Casaregis,  Disc.  45,  n.  84 : — '^  Actio  ad  petendam  oontribu- 
tionem  est  in  rem  scripta." 

Ordonnances  de  la  MaHne,  liv.  8,  tit.  8,  sect.  21: — *^Si 
aucuns  des  contribuables  refusent  de  payer  leurs  parts,  le 
maitre  pourra,  pour  surety  de  la  contribution  retemr^  m£me 
fiEkire  vendre  par  autorit^  de  justice,  des  marchandises,  jusqu'ii 
concurrence  de  leur  portion." 

Laws  of  Oleron,  art.  9: — "When  the  vessel  arrives,  the 
merchants  should  pay  their  proportions  (of  the  contribution), 
or  the  master  may  sell  or  pawn  the  goods,  and  use  the  money 
80  raised  to  pay  the  same  before  the  cargo  is  unladen." 

Its  existence  is  also  recognized  in  the  courts  of  common  law 
here,  and  in  England.  Simonds  v.  WkitSy  8  Barn.  &  C,  r«/»QQ 
♦805 ;  Strong  v.  New  York  Fire  Ins.  Co.,  11  Johns.  (N.  L  ^^^ 
Y.),  828;  United  States  v.  Wilder,  8  Sumn.,  808;  Seai  v. 
Tobin,  8  Bam.  &  Ad.,  528 ;  Chamberlain  v.  Beed,  18  Me.,  887 ; 
AmeriiMn  Ins.  Co.  v.  Coster,  8  Paige  (N.  T.),  828 ;  Cole  v. 
BartleU,  4  Miller,  189. 

The  existence  of  a  maritime  lien  in  rem  has  been  held  to 
be  a  sufficient  ground  for  asserting  admiralty  juiisdiotion, 
because  no  other  court  can  enforce  it. 

MmUone  v.  Oibbens,  8  T.  R.,  269.  Per  Lord  Kenyon  :— 
**  It  would  be  highly  inconvenient  (if  the  admiralty  had  not 
jurisdiction),  because  that  court  proceeds  in  rem,  whereas  the 
oourts  of  common  law  can  only  proceed  against  the  parties/' 
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Per  ABhurst : — ^  One  strong  reason  for  supporting  the  admi- 
ralty jarisdictdon  is,  that  in  these  cases  that  oonrt  prooeeda  m 
rem;  whereas  we  can  give  no  such  relief.** 

The  reasons  on  which  this  doctrine  is  founded  are  stated  in 
the  case  of  The  Spartan^  1  Ware,  164 : — ^  There  is  another 
ingredient  in  this  case  which  I  hold  to  be  conolusiTe  in  &Tor 
of  the  jurisdiction.  If  there  is  here  an  implied  hypothecation 
raised  by  the  law,  it  can  be  enforced  by  no  otiier  than  an 
admiralty  court. 

'^It  is  a  right  adhering  to  the  thinff,  a/nt  in  re  which  is  to 
be  made  avauable  against  the  thing  in  specie.  The  course  of 
the  common  law  allows  of  no  process  upon  the  hypothecation 
by  which  the  subject  itself  is  directly  reached,  and  a  satisfiAO 
tion  for  this  right  extracted  from  it.  If  a  court  of  admiralty 
cannot  entertain  jurisdiction  of  the  case,  then  the  law  his 
given  the  right,  it  has  provided  the  security,  but  has  refused 
the  only  means  bv  which  it  can  be  rendered  with  certainty 
available.  It  holds  out  the  right,  and  holds  back  the  remedy. 
Where  the  law  raises  a  lien  for  maritime  service,  I  hold  that 
this  court  has  the  power  to  carry  it  into  effect." 

Also  by  Judge  otory,  in  United  Statee  v.  WUder^  8  Sumn., 
811 : — ^*  It  is  a  case  of  general  average,  where,  as  in  case  of 
salvage,  the  right  of  the  party  arises  m>m  sacrifices  made  for 
the  common  benefit,  or  labor  and  services  performed  for  the 
common  safety.  Under  such  circumstances,  the  general  mart- 
time  law  enforces  a  contribution  independent  of  any  notion 
of  a  contract,  upon  the  ground  of  justice  and  equity,  accord- 
ing to  the  maxim,  qui  sentit  cammodwn^  %entire  debet  et  mnue. 
And  it  gives  a  lien  in  rem  for  the  contribution,  not  as  the  only 
remedy,  but  as  in  many  cases  the  best  remedy,  and  in  some 
cases  the  only  remedy ;  as,  for  example,  where  the  owner  of 
the  goods  is  unknown.  Indeed,  it  may  be  asserted  with  entire 
*6281  ^^^fid^^o^f  ^h^^  i^  ^  great  variety  of  cases,  without  such 
^  a  lien,  the  ^shipowner  would  be  without  any  adequate 
redress,  and  would  encounter  most  perilous  responsibility.'* 

Another  ground  on  which  the  jurisdiction  may  be  sustained 
is,  that  the  subject-matter  is  within  the  jurisdiction  of  the 
Hijrii  Court  of  Admiralty  in  Eneland. 

That  court,  it  is  well  known,  formerly  exercised  jurisdiotion 
over  all  contracts  and  torts  of  a  maritime  nature;  and  its 
present  limited  jurisdiction  is  the  consequence  of  the  encroach- 
ments of  the  common  law  courts. 

Some  subjects,  however,  have  been  left  for  its  jurisdiotion : 
the  courts  of  common  law  having  contented  themselves  witfi 
a  oonourrent  jurisdiction,  and  among  these  may  be  classed  tli# 
one  now  under  consideration. 
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That  this  was  originally  within  the  jurisdiction  of  the  mari- 
time courts  in  England,  and  on  the  Continent,  cannot  be 
questioned. 

It  is  treated  of  in  the  Consulat  del  Mare,  and  in  all  the 
codes  of  maritime  laws  established  for  the  government  and 
direction  of  the  maritime  tribunals,  some  of  which  contain 
express  directions  to  the  master  to  appear  before  the  court  of 
admiralty  in  such  cases  (Ord.  de  la  Mar.,  liv.  8,  tit.  8,  art.  5) ; 
and  is  in  its  nature  so  purely  of  the  sea,  and  so  ezdusiye  of 
the  land,  that  it  is  not  properly  within  the  jurisdiction  of  any 
other  tribunal ;  and  it  is  not  until  within  very  recent  times 
that  courts  of  equity  and  common  law  have  entertained  juris- 
diction over  it,  tne  first  case  at  common  law  being  in  1801. 

It  is  highly  improbable  that  there  have  not  been  previous 
disputes  and  lawsuits  growing  out  of  claims  for  contribution ; 
these  suits  have  not  been  at  law  or  in  equitv,  because  the 
decisions  of  these  courts  are  reported,  and  tnere  are  none 
relating  to  this  subject ;  if  there  have  been  any  such  suits, 
and  it  seems  impossible  that  there  should  not  have  been,  they 
must,  therefore,  have  been  *  brought  in  the  admiralty  court, 
the  decisions  of  which,  previous  to  1798,  are  not  in  print. 

There  is  no  case  to  be  found  in  which  a  prohibition  has 
been  granted,  or  even  asked,  to  prevent  the  court  of  admiralty 
from  entertaining  a  case  of  this  kind. 

The  negative  testimony  in  favor  of  the  jurisdiction  in 
England  is,  therefore,  very  strong ;  as  it  appears  that  the  sub- 
ject is  properly  a  matter  of  admiralty  jurisdiction,  and  there 
is  no  case,  and  no  authority,  in  or  by  which  it  has  been  ques- 
tioned. 

But  there  is  other  proof  to  sustain  the  jurisdiction  other 
than  that  derived  from  the  absence  of  all  denial  or  question 
respecting  it. 

In  a  book  published  in  London,  in  1705,  entitled,  ^^A 
Treatise  *on  the  Dominion  and  Laws  of  the  Seas,"  it  fmoa 
is  asserted,  without  qualification,  that  the  jurisdiction  ■- 
of  the  admiralty  court  extends  to  ^*  all  cases  of  gross  adven- 
ture, all  causes  oijaetu%^  and  contributions  with  average." 

2  Browne's  Civil  and  Adm.  Law,  122 :— ^*  If  a  par^  insti- 
tute a  suit  in  that  court  on  a  charter-party  for  freight,  in  a 
cause  of  average  and  contribution,  or  to  decide  the  property 
of  a  ship,  and  be  not  prohibited,  I  do  not  see  how  the  court 
oould  refuse  to  entertain  it." 

There  is  no  case  in  which  a  prohibition  has  been  granted 
where  contribution  was  claimed. 

Weskett  on  Ins.,  186.  Master  may  detain  goods  (in  case  of 
average),  and  juridically  sell. 
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21g  Ciyf  l^f ,  1  Boh>  Adm^  289.  In  tlus  CMe  the  qi 
tioD  whether  there  ongfat  to  be  a  o^jntribation  was  considered 
bj  Sir  W.  So'^tt.  withoat  an  intiniation  of  a  doobt  m  reelect 
to  the  jariBdictioa,  nor  was  it  incidental  to  Uie  qoestion  of 
prize;  it  was  a  separate  suit  after  the  Tessel  had  been 
restored.  The  coort  say  ezpresslT,  *^  This  is  not  merely  or 
originally  a  matter  of  prize ;  she  came  in  first  from  distiesSt** 
&c.  **  In  diis  case  the  trans-shipping,  or  rather  the  unload- 
ing, of  the  goods  seems  to  haye  been  for  the  common  benefit 
of  both,  and  therefore  the  expense  of  it  seems  to  haye  the 
eharaeter  of  a  general  ayerage." 

It  is  therefore,  so  far  as  the  jurisdiction  is  concerned,  a  case 
in  point.  The  snbject  of  general  ayerage  was  entertained, 
and  no  crobilrition  granted,  if  any  was  applied  for. 

The  iBUonora  CatharinOj  4  Rob.,  156.  The  question  was 
entertained  incidentally,  whether  a  jettison  was  made  for  the 
common  benefit. 

ne  Chratitttdine^  8  Rob.,  240.  In  this  case  the  power  of 
'  the  master  to  bind  the  ship,  cargo,  and  freight  by  an  express 
hypothecation,  and  the  remedy  in  admiralty,  are  fully  sus- 
tained. The  same  principles  and  reasons  apply  to  the  implied 
hypothecation  created  by  law  in  cases  of  general  average,  and 
it  is  so  considered  and  held  by  the  court  and  the  case  referred 
to  in  illustration. 

By  the  Articles  of  16th  February,  16SS,  it  was  declared, 
^  that  if  suit  shall  be  in  the  Court  of  Admiralty  for  building, 
amending,  saving,  or  necessary  victualling  the  ship,  arainst 
the  ship,  and  not  against  any  party  by  name,  no  prohibition 
shall  be  granted,  though  this  be  done  within  the  realm.'' 

It  would  be  no  ^eat  straining  of  the  word  saving  to  apply 
it  to  those  cases  where  the  ship  was  preserved  by  a  sacrmce 
of  the  cargo  or  a  part  of  it,  and  thereby  to  bring  cases  of 
general  average  within  the  express  terms  of  the  Articles. 
*MA1  *^^^  decisions  in  relation  to  these  Articles.  The 
'^^J  Hope,  8  Rob.,  216,  and  The  Trelaeoney,  8  Rob.,  216,  n. 

8  Salkeld,  28,  ^^  adjudged,  that  where  a  master  pawns  the 
ship  at  sea,  the  admiralty  hath  a  jurisdiction ;  and  that  he  may 
pawn  to  relieve  the  ship  in  extremity,  for  he  being  consti- 
tuted master  of  the  ship  hath  impliedly  a  power  to  preserve  it 
in  oases  of  danger."  This  would  seem,  from  the  language 
used,  to  apply  to  cases  of  extreme  danger  at  sea,  and  if  so, 
must  be  limited  to  the  hypothecation  created  by  law  in  cases 
of  general  average.  But  if  it  refers  to  the  general  power 
of  the  master  to  pawn  the  ship  in  foreign  parts,  it  dearly 
recognizes  the  principle  on  which  this  suit  is  founded;  ana 
the  same  reasons  exist  for  extending  the  admiralty  jurisdio- 
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tion  over  the  hypotheeations  arising  by  the  maritime  law 
from  the  acts  of  the  master,  and  those  arising  from  his  express 
contracts. 

The  jurisdiction  founded  on  an  implied  hypothecation  is 
familiarly  exercised  in  cases  where  repairs,  &c.,  are  made  on 
foreign  vessels,  or  those  of  another  state.  The  maritime  law 
gives  the  lien,  and  courts  of  admiralty,  in  England,  as  well  as 
in  this  country,  enforce  it,  on  the  ground  of  an  implied  hy- 
pothecation ;  the  service  is  not  the  less  maritime  certainly  if 
rendered  while  on  the  sea,  and  to  preserve  the  ship  or  cargo, 
and  the  existence  of  the  lien  in  cases  of  general  average  has 
never  been  questioned. 

A  case  is  cited  in  1  Molloy,  149,  in  which  a  master  bor- 
rowed money  to  ransom  the  ship,  and  sued  the  owner  for  it 
in  the  admiralty,  in  relation  to  which  a  prohibition  was  applied 
for  and  refused.  It  seems  difficult  to  distinguish  that  case 
from  the  present  in  point  of  principle.  See  also  cases  of  pro- 
hibition refused  in  Anonymoibs^  Cro.  Eliz.,  685;  RadUy  v. 
Egglesfield,  2  Sauud.,  260. 

The  American  authorities  in  favor  of  the  jurisdiction  are 
numerous  and  direct.  The  question  has  not  been  previously 
before  this  tribunal,  but  the  principles  upon  which  it  depends 
are  maintained  in  the  cases  of  The  Gen,  Smithy  4  Wheat.,  438 ; 
The  St.  Jago  de  Uuba^  9  Wheat.,  409 ;  Peyroux  v.  Howard^  7 
Pet.,  329  ;  Andrews  v.  Wall^  3  How.,  568 ;  New  JeYsey  Steam 
Nhv,  Co.  V.  MereJiants'  Bank^  6  How.,  344. 

In  the  Circuit  Courts  there  has  been  no  express  decision  on 
the  subject,  but  no  case  has  been  found  where  the  jurisdiction 
has  been  questioned. 

In  De  idovio  v.  Boit^  2  Gall.,  475,  it  was  held  that  the  juris- 
diction extended  to  all  maritime  contracts,  and  as  to  what 
were  such,  ^^all  civilians  and  jurists  agree  that  in  this  appella- 
tion are  included,  among  other  things,  charter-parties,  r«/>oi? 
affreightments,  *marine  hypothecations,  contracts  for  ^ 
maritime  service  in  the  building,  repairing,  supplying,  and  nav- 
igating ships ;  contracts  and  quasi  contracts  respecting  aver- 
ages, contributions,  and  jettisons,  and  policies  of  insurance.*' 

Cases  for  the  adjustment  or  recovery  of  contributions  are 
of  familiar  occurrence  in  the  District  Court  of  Massachusetts, 
and  probably  elsewhere.  Shelton  v.  Brig  Mary^  5  Boston  Law 
Rep.,  75 ;  S.  C,  6  Id.,  73 ;  Sparkn  v.  Kittredge,  9  Id.,  819,  in 
the  Massachusetts  District;  The  MutvM  Safety  Ins.  Co.  v. 
Cargo  of  Ship  Q-eorge^  8  Law  Rep.,  361,  in  the  Southern  Dis- 
trict of  New  York ;  S.  C,  N.  Y.  Leg.  Obs.  for  June,  1848, 
p.  260.     Other  cases  have  been  considered  in  the  Massacha- 
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iii^-jid  y. z-rrifctg^  ^jyr- z  :-•   .f  li*  :sa:rii-*  ». -rricx  -if  ship- 

^anrautTLX  :f  ii*e  li'wTi.  5:i>rrii-ti.r-     This  is  liie  mAritiine 
law  of  E::r:pe  aj-i     f  tLe  Ui-iiie^i  Sta:«s.     Tbe 
ei>;zru  arc  tL*  pr  per  ^tH-.ta'.^  ;•:  enfi-ree  ihis  lica,  and 
^leedHj  the  o:-trit:iii  i^" 

If  thiSTe  arc  azij  c&fi<$  or  ajij  b>:^ks  in  which  the 
taon  of  the  ooort  of  airiiraltT  orer  eases  of  geoenl  a^eragv 
hia  been  deiiel.  tier  L^ve  escai>ed  mv  research. 

As  it  most  be  aLiiirur>i  thiit  the  s:ibject  is  in  its  nature 
maritime,  auid  a  proper  s:ibject  i :r  the  ojgnizanoe  of  a  court 
of  general  admiraltr  aii  i  maritioie  jorisdiciioiu  the  onlj  mode 
hj  which  it  c^uld  be  excepted  fri'Oi  the  admiraltr  jurisdiction 
of  the  District  Court  would  be  to  %h'jw  that  die  Itngligh 
Admiralty  Court  would  not  entertain  jurisdiction  of  it. 

That  this,  if  pnjve^^L  would  not  be  a  suiBScient  argument  has 
been  repeatedly  held  by  this  court ;  but  at  least  we  might  ask 
from  those  who  deny  the  jurisdiction  over  general  average, 
one  solitary  decLsiou.,  or  at  least  a  dictum  oi  some  judge,  or 
elementary  writer,  or  compiler,  in  support  of  such  denial ;  but 
where  is  it  to  be  found? 

Another  ground  on  which  the  jurisdiction  might  be  placed 
is  that  of  necessity,  expediency,  and  convenience. 

The  law  gives  (it  is  universally  admitted)  to  ihe  party 
entitled  to  contribution  a  lien,  or  jus  in  rem^  against  the  prop- 
erty saved  or  benefited  by  the  sacrifice. 

^6271  *^^  ^  equally  certain  that  this  lien  cannot  be  enforced 
-■  by  a  court  of  common  law.  If  it  be  the  owner  of  the 
ship  who  is  entitled  to  a  contribution,  he  may,  having  posses- 
sion, retain  the  goods  till  his  claim  is  settled,  and  in  this  way 
compel  a  payment ;  but  if  he  be  the  owner  of  the  cargo  who 
is  entitled,  though  he  has  an  admitted  lien  upon  the  ship, 
cargo,  and  freight,  he  cannot  enforce  it  in  any  way;  he  has 
no  remedy  at  common  law  but  a  personal  suit  against  the 
other  owners ;  his  lien  is  perfectly  valueless,  because  the  com- 
mon law  provides  no  way  of  enforcing  it. 

In  fact  there  is  no  decision  to  the  point  that  an  action  for 
contribution  could  be  maintained  at  common  law  until  the 
year  180 1      Birkley  v.  Pre»(jrave,  1  East,  220. 
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And  if  the  question  were  not  to  be  considered  as  settled  by 
mere  precedents,  it  might  well  be  doubted  whether  a  court  of 
common  law  had  jurisdiction  over  the  subject  of  general 
average  any  more  than  it  has  over  salvage.  See  Abbott  on 
Shipping,  p.  567,  n, ;  Brevoor  v.  The  Fair  American^  1  Pet. 
Adm.,  94. 

But  admitting  a  concurrent  jurisdiction,  it  is  obvious  that, 
apart  from  the  defects  of  justice  which  must  often  be  felt  from 
the  inability  of  a  court  of  common  law  to  enforce  the  lien, 
there  are  other  serious  inconveniences  arising  out  of  the 
necessity  of  bringing  separate  suits  against  each  of  the  parties 
interested,  and  the  impossibility  of  settling  the  general  average 
case  by  one  suit,  and  from  the  want  of  power  in  a  court  of 
common  law  to  compel  a  discovery  and  the  production  of 
books,  papers,  &c.  Twizell  v.  Allen^  5  Mees.  &  W.,  837.  And 
that  inconvenience  is  the  more  forcibly  felt  in  this  countiy 
where  different  parties  might  elect  different  tribunals,  one  the 
common  law  courts,  another  the  court  of  chancery ;  one  might 
prefer  to  sue  in  the  Federal,  and  another  in  the  state  courts, 
there  being  no  court  having  and  exercising  a  complete  juris- 
diction over  the  whole  subject-matter. 

If  relief  is  sought  in  equity,  all  the  parties  may  be  joined 
and  served,  if  within  the  jurisdiction;  but  if  not,  the  absent 
parties  and  their  property  cannot  be  bound, — and  the  lien  is 
as  unavailable  in  equity  as  at  law.  It  was  expressly  decided 
in  Hallett  v.  Bausfield^  18  Ves.,  187,  that  the  court  would  not, 
at  the  instance  of  a  freighter,  whose  goods  had  been  sacrificed, 
enjoin  the  master  from  delivering  the  residue  of  the  cargo  till 
the  claim  was  settled  and  paid. 

The  inconveniences  of  the  common  law  jurisdiction  over 
this  matter  are  forcibly  stated  in  1  Story's  Eq.  Jur.,  642, 
I  491,  and  as  arising  principally  from  the  inability  rmaoQ 
*to  bring  all  the  parties  interested  before  the  court  in  *• 
any  suit  affecting  a  complete  settlement ;  but  the  same  objec- 
tions apply  to  the  jurisdiction  of  the  court  of  equity,  if  all  the 
parties  interested  are  not  within  the  jurisdiction  ;  the  want  of 
power  to  enforce  the  lien  is  as  seriously  felt  there  as  in  a  court 
of  common  law,  and  the  slow,  tedious,  expensive  proceedings 
of  a  court  of  equity  constitute  very  formidable  objections  to 
the  practical  exercise  of  its  jurisdiction  in  cases  of  this  nature; 
and  it  is  in  fact  very  seldom  resorted  to.  In  the  reports  of 
the  United  States  and  state  courts  I  cannot  find  a  case  in 
which  a  suit  for  general  average  has  been  brought  in  equity, 
and  in  the  English  reports  only  two,  one  above  referred  to  in 
18  Vesey,  and  another  in  Shower's  Pari.  Cas.,  p.  18. 

On  the  other  hand,  the  court  of  admiralty  has  all  the  advan- 
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acid  dLUiirr:  if  reo  oiae  is  had  to 
U^  Ilbellact  getB  trie  be&ent  of  the  Ilea  and  piefarauee  to 
vricb  he  is  oi titled  a:  law  and  in  eqnhj;  all  pecBons 
intereBted  are  bro-igLt  directlr  bef-  -re  the  eourt ;  the  property, 
if  perishable,  mar  be  »:  I«i.  or  it  may  be  delirered  to  die  daiin- 
a&ta  on  adpnladoo ;  the  pr.K!es&.  pleadings*  and  piaetice  are 
direct,  ample,  and  sammarr.  the  practice  being,  as  it  has  been 
■aid,  to  proceed  ^  relit  alatUJ"  or  under  full  saiL  The  decree 
coren  the  whole  subject-matter,  and  being  m  rem  is  eonelii- 
siTe  upon  all  the  parties  interested,  and  the  whole  woxid. 

It  migfat  not  be  easr  to  imagine  a  case  more  fit  and  proper 
for  so  much  of  its  powers,  pleadings,  and  proceedings  as  are 
peculiar  to  a  court  of  admiralty,  than  one  of  general  aTcragOt 
especiallj  where  there  are  many  parties  interested. 

Another  reason  in  favor  of  the  jurisdiction  on  this  score  is 
that  of  uniformitj  of  decisions.  The  different  rules,  practices* 
and  customs  which  prevail  in  relation  to  general  average,  tiie 
circumstances  which  give  rise  to  it,  and  the  mode  of  adjust- 
ment, have  been  a  cause  of  much  confusion  and  embarrass- 
ment, and  have  been  g^reatly  lamented  by  writers  on  commer- 
cial and  maritime  law. 

If  the  admiralty  cannot  entertain  jurisdiction  over  this  sub- 
ject, it  must  be  left  principally  for  the  jurisdiction  of  the  state 
courts  and  dijfferent  rules  and  systems  of  law  in  relation  to  it 
most  arise.  The  jurisdiction  of  the  Federal  courts  at  law  and 
in  equity,  being  dependent  on  the  citizenship  of  parties,  can- 
*6291  ^^^  Always  or  generally  be  invoked,  and  the  decisions 
-'  of  these  ^courts,  however  highly  respected,  are  not  con- 
clusive and  binding  upon  the  state  courts. 

If,  on  the  other  hand,  the  admiralty  has  a  rightful  jurisdic- 
tion, the  great  advantages  of  its  process  will  cause  it  to  be 
exclusively  resorted  to  for  the  determination  of  such  cases, 
and  the  District  Courts  beuig  bound  by  the  decisions  of  ttus 
tribunal^  a  uniformity  of  principle  and  decision  may  be  estab- 
lished through  all  tihe  states,  the  advantages  of  which  in  a 
commercial  nation,  and  where  the  case  is  of  daily  occurrence, 
can  hardly  be  overstated. 

Charlwa  O.  Lobikg, 
of  OimMAfor  LOMmU 
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The  referonoes  fla«  to  the  Stab  (*)  paget. 

ADYERSB  POSSESSION. 
1.  Where  a  dahn  to  land  was  maintained  npon  an  nninterrapted  poesea- 
sion  of  forty  years,  the  death  of  the  original  holder  and  sobseqiient 
reception  of  rent  hy  his  widow,  did  not  hreak  the  contlnnity  of  poeses- 
fllon.    She  is  liable  to  account  for  the  rent  to  the  heirs.    Beed  «.  PrO' 
prietora  of  Locks  and  Canals,  274. 
APPEALS  AND  WRITS  OF  ERROR. 
1.  Where  an  "action  of  jactitation"  or  "slander  of  title''  was  brought 
in  a  state  oonrt  of  Louisiana  and  removed  into  the  Circuit  Court  of 
the  United  States  by  the  defendant,  who  was  a  citizen  of  Mississippi 
(the  persons  who  brought  the  action  being  in  possession  of  the  land 
under  a  legal  title),  ana  the  defendant  pleaded  in  reconvention,  setting 
up  an  eqmtable  title,  and  the  court  below  decreed  against  the  defen- 
dant, it  was  proper  for  him  to  bring  the  case  to  this  court  by  appeal,  and 
not  by  writ  of  error.    Surgett  v.  Lapice,  48. 
%    Phis  case  distinguished  from  that  of  the  United  States  v.  King,  8d  and 

7th  Howard,  7^  and  844.    lb. 
flL  Where  a  plaintiif  in  the  court  below  filed  a  petition  for  the  recovery  from 
the  d^endant  of  four  slaves,  whose  value  he  alleged  to  be  $2700,  and 
the  jury  found  a  verdict  for  the  plaintiff  **  for  $1200,  the  value  of  the 
n^gro  slaves  in  suit,''  and  the  plaintiff  thereupon  released  the  judg- 
ment for  $1200,  and  the  court  adjudged   that  he  recover  of  the  said 
d^endant  the  said  slaves,  the  case  is  within  the  appellate  jurisdiction 
of  this  court.    Bennett  v.  BtUtenoorth,  124. 
4.  The  plaintifl  averred  in  his  petition,  that  the  slaves  were  worth  $2700, 
and  by  his  releasing  the  judgment  for  $1200,  the  only  question  before 
this  court  is  the  right  to  the  property.    And  as  the  dcdfendant  below 
prosecuted  the  appeal,  the  plaintiir  cannot  be  allowed  to  deny  here  the 
truth  of  his  own  averment  of  the  value  of  the  property  in  dispute.    lb. 
AUCTION,  SALES  AT. 
See  Chavobbt,  6-18. 
BABON  AlO)  FEME. 

See  Chawcbby,  1-5;  Exboittobs  aitd  ADimnsTBATDBa,  4, 6. 
CASES  CERTIFIED. 
1.  The  jurisdiction  ^en  to  it  by  statute  in  certified  cases  only  extends  to 
points  of  law.    Wilson  v.  Bamufn.  258. 
GHAKCERT. 
L  Where  a  married  woman  has  power,  under  a  marriage  settlement,  to  dis- 
pose of  property  settled  upon  her,  by  the  execution  of  a  power  of 
appointment  for  that  purpose,  and  alleges  afterwards  that  she  executed 
the  power  under  undue  marital  influence  and  through  fraud  practised 
iqx>n  her,  but  alleges  no  specific  mode  or  act  by  which  thjui  undue 
marital  influence  was  exerted,  and  the  facts  disclosed  in  the  testimony 
mp  very  far  to  contradict  the  allegation,  the  chaige  cannot  be  sustained 
JiOdd  V.  Ladd,  10. 
%  Iv«ry  feme  covert  is  presumed,  under  such  a  settlement,  to  be,  to  some 

extent,  a  free  agent.    lb. 
$  Where  the  marriage  settlement  recited  that  the  woman  was  possessed  of 
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•!S'i«»»C   "-    !**?■  *•»**-  l.'j.    ••^^Ob'^i*:    IH*t   ^  '  I    "•  m^T  "^ 

•r^rsff  a»  ^'j^   tn  «.•*-»   A«i;  w__  »a:  v-^.xiiaa.'L  ^•r' 

jl"-'  :*'  V  *^^  i/  i^«A  ■  *'  r*  "•-  ***j'-^  ir'-»:  ^^.ri::  ^ 
■»sii»  :-'•.-*■  'j-zj  .>•— — '"L:_«  >^:  -c^l:  i^i  iirr:4>  xttfipT 

—  ^ 

«fr*n.z.rt-  yr  zr^j  -rrr.  z^  or  ir^^-'^-r*  rs>?*'  ber  bs: 
ITT  :^r»*-  rr*yz,\,-t  w-ive-^^w,  aij:  *i#e  «x<«:=:«id  a  ^nx 

of  i:,*rf  >-* ,  \''.j  .\.    pj. 
fu  'n>!:  av.'.'-r.:.-»  nor  *.\:«  t^v.:!:  »T>rr.'">qiL     TV 
C  Wti^rrt  f*.**^  v.^>*  AT*  t»i:*^-   Vj  riiLaaoe  the 

«|'i*:;j'j*:*  SiT-i  •i.^'sry  ca.ui«ti  bir  :L^^5«?  ncfair  nxaiia^     Ffszae t. 

1.  Th*'T*^w^  vh«T«^  tb^  owr.^r*  haH  <n<rrKt^  thf^  aodMneer  to  take  ^4,500 
ioriUT  j/roj^r.T.  and  :L«r  ival  b!  i*  »;'>7.j*d  at  $:9V^jXaiMi  the 
eT«?n  «:•.}.',  ••  tij*^  "*f\**rz.\  CT  kr.«>»  lai^-  of  ib^  owner,  eoDtinaed  to 
ftr:tit'o'»  b:  2^  ri:«:II  b<  ram  i:  np  to  m^i/>0,  tliis  was  A  firaad  vpa 
yrtirch*««5r.  /A>. 
8L  Tbefte  ftiiam  bids  eoul  J  not  have  been  made  bj  the  anrtioBfgr  npoa  his 
own  a/^r/y>;jrii.  Even  if  ih'^y  had  been  so,  it  isvqyqDffwtKMfiablewhellicr 
they  wotild  haTe  been  valid.  Pp. 
9L  Being  the  general  a:;ent  of  the  ownen,  the  latter  are  responaible  for  his 
acta  if  they  recr-ive  the  ben^ lit  of  them.  By-Adding  or  puffing  by  the 
ownen.  or  cauAe<l  by  or  ratified  by  them,  is  a  fraud,  and  avoids  the 
•ale.    T*. 

lO*  The  sale  beine  made  on  the  1st  of  January,  1890,  but  the  CraiMl  aoi  dis- 
covered until  18-10,  and  the  bill  being  filed  in  1^41,  there  is  no  sufideBt 
obje'rtlon  to  relief  owing  to  lapse  of  time.    7b. 

IL  A  release  given  by  the  purchaser  to  the  ancUoneer,  for  tlie  purpose  of 
making  him  a  competent  witness,  did  not  operate  as  a  bar  to  a  recovery 
against  the  vendors.  He  would  have  been  a  competent  witness  without 
It.    Jh. 

12.  There  was  no  necessity  for  making  tlie  aoetioiieer  a  ^^•~»*"*^  in  the 
suit.    lb. 

U.  The  varioiui  modes  of  relief  examined.    lb. 

14.  A  deed  from  a  female  child,  just  of  age,  and  liiing  with  her  paientSy 
made  to  a  tnistee  for  the  benefit  of  one  of  those  parents,  founded  on 
no  real  consideration,  executed  under  the  influence  of  misrepresenta- 
tion by  the  panmts,  and  containing  in  its  preamble  a  recital  <rf  false 
statements,  onlered  to  be  set  aside,  and  the  property  reconveyed  to  the 
grantor.     Taylor  v.  Taylor,  183. 

16.  The  principles  upon  which  a  court  of  equity  interferes  to  protect  persons 
from  undue  and  improper  influences  examined  and  stated.    lb. 

16.  A  lapse  of  fortv-slx  years  is  a  bar  to  relief  in  equity,  although  the  credi- 

tor, during  all  that  time,  supposed  the  debtor  to  be  insolvent  and  not 
worth  pursuing,  where  it  appears  that  for  a  considerable  portion  of 
that  time  lie  was  in  a  condition  to  pay,  and  the  creditor  might,  by  rea- 
sonable diligence,  have  discovered  it,  and  recovered  the  money  by  a  suit 
at  law.    Maxwell  v.  Kennedy ,  210. 

17.  Where,  u|)on  tlie  case  stated  in  the  bill,  the  complainant  is  not  entitled 

to  relief  bv  reason  of  lapse  of  time  and  laches  on  Ills  part,  the  defen- 
dant may  demur.     Tb. 
10.  Where  a  bill  wa»  filed  in  the  Circuit  Court  of  the  United  States  for  the 
Oounty  of  Alexandria,  by  a  lci;aioe,  against  the  executor  and  lesid- 
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^-i  nary  deylsee,  praying  for  the  sale  of  the  real  estate  In  order  to  pay  legi^ 

cies,  the  personal  estate  beingezhansted,  it  was  not  necessary  to  make 
>  a  special  devisee  of  land  in  V  irginia,  who  resided  in  Virginia,  a  party 

'  defendant.     West  v.  SmitJi,  402. 

19.  The  Orphans'  Court  had  power  to  allow  a  commission  to  the  executor 

for  paying  over  a  specific  legacy,  and  a  right  to  extend  this  commis- 
sion to  ten  per  cent.    lb, 

20.  Under  the  laws  of  Virginia,  the  executor  had  a  right  to  refrain  from 
?  pleading  the  statute  of  limitations  when  sued,  and  to  pay  a  judgment 
^.  thus  obtained  against  him.  The  judgment,  at  all  events,  must  stand 
I                                JP^  unta  reveraed.    lb. 

1  21.  'Wnere  the  executor  paid  legacies  to  persons  who  had  occupied  property, 
c  whidi,  it  was  alleged,  belonged  to  the  deceased,  and  the  occupiers  dalmea 

2  to  hold  it  in  consequence  of  an  uninterrupted  possession  of  twenty 
i:  years,  the  justice  of  their  claim  could  not  be  tried  in  a  collateral  man- 
I  ner,  by  objecting  to  this  Item  of  the  executor's  account,  on  the  ground 
E  that  he  should  lutve  set  up  the  claim  for  rent  in  setroff  to  the  legacy.  lb, 
^  22.  A  merchant  who  owed  debts  upon  his  own  private  account,  and  was  also 

a  partner  in  two  commercial  houses  which  owed  debts  upon  part- 
nership account,  executed  a  deed  of  tnist  containing  the  following  provi- 
^  sions,  viz. : — 


^  2&  It  recited  a  relinquishment  of  dower  by  liis  wife  in  property  previ- 

I  ously  sold  and  in  the  property  then  conveved,  and  also  a  debt  due  to  the 

daughter  of  the  grantor,  which  was  still  unpaid,  and  then  proceeded 
^  to  declare  that  he  was  indebted  to  divers  other  persons  residing  in  dif- 

^  f erent  parts  of  the  United  States,  the  names  of  whom  he  was  tnen  un- 

J  able  to  specifv  particularly,  and  that  the  trustee  should  remit  from  time 

to  time  to  Alexander  Neill,  of  the  first  moneys  arising  from  sales, 
until  he  shall  have  remitted  the  sum  of  $15,000,  to  he  paid  by  the 
said  Neill  to  the  creditors  of  the  said  grantor,  whose  demands  shall 
then  have  been  ascertained:  and  if  such  demands  shall  exceed  the 
sum  of  $16,000,  then  to  be  divided  amongst  such  creditors  pari  ptusu ; 
and  out  of  further  remittances  there  was  to  be  paid  the  sum  of  $12,000 
to  his  wife  as  a  compensation  for  her  relinquishment  of  dower,  and 
next  the  debt  due  to  his  daughter,  and  after  that  the  moneys  arising 
from  further  sales  were  to  be  applied  to  the  payment  of  all  the  cred-v 
itors  of  the  grantor  whose  demands  shall  then  have  been  ascertained.  In 
case  of  a  surplus,  it  was  to  revert  to  the  grantor.   MuniU  v.  NeiUj  414. 

24.  The  construction  of  this  deed  must  be,  that  the  grantor  intended  to  pro- 
vide for  his  private  creditors  only  out  of  this  fund,  leaving  the  partner- 
ship creditors  to  be  paid  out  of  the  partnership  funds.    lb. 

25.  Under  the  deed,  it  was  the  duty  of  the  trustee  to  divide  the  first  $16,000 
amongst  the  private  creditors  of  the  grantor,  and  exclude  from  all 
partidpation  therein  the  creditors  of  the  two  commercial  houses  with 
which  the  grantor  was  connected;  next  to  pay  the  debts  due  to  the  wife 
and  daughter;  then  to  pay  in  full  the  private  creditors,  or  divide  tibe 
amount  amongst  them,  proportionally.    lb. 

26.  The  rule  is,  that  partnership  creditors  shiUl,  in  the  first  instance,  be 

satisfied  from  the  partnership  estate;  and  separate  or  private  creditors 
of  the  individual  partners  from  the  separate  and  private  estate  of 
the  partners,  with  whom  they  have  made  private  and  individual  con- 
tracts; and  that  the  private  and  individual  propertv  of  the  partners  shall 
not  be  applied  in  extinguishment  of  partnership  debts,  until  the 
separate  and  individual  creditors  of  the  respective  partners  shall  be 
paid.    lb. 

27.  llie  American  and  English  cases  respecting  this  rule  examined.    lb. 

28.  Mary  Clarke  devised  to  Benjamin  Moore  and  Charity,  his  wife,  and  Eliza- 

beth Maunsell,  and  their  heirs  forever,  as  joint  tenants,  and  not  as 
tenants  in  common,  ''all  that  part  of  my  said  farm  at  Greenwich 
aforesaid,  called  Chelsea.  <!kc.,  to  have  and  to  hold  the  said  hereby  de- 
vised preonises  to  the  said  Benjamin  Moore  and  Charity,  his  wife,  and 
SUzabeth  Maunsell,  and  to  the  survivor  or  survivors  of  them,  uod  to 
the  heirs  of  such  survivor,  as  joint  tenants,  and  not  as  tenants  in 
oommon,  in  trust,  to  receive  the  rents,  issues,  and  profits  thereof,  and 
to  pay  the  same  to  Thomas  6.  Clarke,  &c.^  during  his  natural  life,  and 
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from  and  after  the  death  of  Thomas  B.  Clarke,  in  further  tmat,  to  ooo- 
▼ey  the  same  in  fee  to  the  lawfnl  issue  of  the  said  Thomas  B.  Clarke, 
liTine  at  his  death."  Under  this  devise,  the  first-born  child  of  Thomas 
B.  Clarke,  at  its  birth,  took  a  vested  estate  in  remainder,  which  opened 
to  let  in  his  other  children  to  the  like  estate,  as  they  were  socoee- 
siTely  bom,  and  snch  vested  remainder  became  a  fee  simple  absolute  in 
the  diildren  living,  on  the  death  of  their  father.  ^UBamsonv.  Berry ^ 
406. 

S9.  The  acts  of  the  legidatnre  of  New  York  passed  for  the  relief  of  Thomas 
B.  Clarke  show  &at  he  was  made  the  trustee  of  the  property  devised, 
to  sell  or  morteage  a  part  of  it,  with  the  assent  or  appointment  of  the 
Chancellor.    iL 

90,  His  obligation  was  to  account  annnallv  for  the  proceeds  of  eveiy  sale  01- 
mortgaffe  which  might  be  made,  and  it  was  his  ri^^  to  use  the  inter 
est  of  tne  principalf or  himself  and  for  the  education  and  maintenanop 
of  his  children.    lb, 

81.  The  acts  of  the  legislature  discharged  the  trustees  named  in  the  devise, 

whatever  may  have  been  their  estate  in  the  land  under  it,  but  ^Ud  not 
▼est  an  estate  in  fee  in  Thomas  B.  Clarke.    lb. 

82.  The  acts  of  the  legislature  for  the  relief  of  Clarke  are  private  acts. 

They  provide  that  the  Chancellor  may  act  upon  them  summarily,  upon 
the  petition  of  Clarke,  upon  which  orders  arej^ven,  as  contrsdistin- 
goished  from  decrees  in  suits  by  bill  filed.  Tlie  last  are  judgments 
upon  the  matters  in  controversy  between  the  parties  before  the  court, 
llie  other  are  orders  in  conformity  with  a  legislative  act  in  a  particular 
case.  Whatever  the  Chancellor  does  in  either  case,  he  does  as  a  court 
of  chancery.  It  will  stand  when  it  has  been  done  within  the  jurisdic- 
tion conferred  by  the  private  act,  untU  it  has  been  set  aside  upon  mo- 
tion, as  his  decrees  in  suits  upon  bill  filed  do,  until  they  have  been  set 
aside  by  a  bill  of  review.    lb, 

88.  In  such  a  case  the  court  will  not  deviate  from  the  letter  of  the  act,  nor 
make  an  order  partly  founded  upon  its  original  jurisdiction,  and  partly 
upon  the  statute.  It  cannot  confound  its  original  jurisdiction  in  a 
suit  with  the  powers  it  may  be  authorised  to  execute  by  petition,  either 
in  a  public  act  giving  statutory  jurisdiction  to  the  court,  to  be  exerdsed 
summarily  upon  petition,  or  in  a  private  act  providing  for  relief  in  a 
particular  case,  which  is  to  be  carried  out  by  the  same  mode  of  pro- 
cedure,   lb. 

84.  In  these  acts  for  the  relief  of  Clarke,  what  the  Chancellor  can  do  is  pre- 
cisely stated.  Ko  authority  was  given  to  hbn,  in  giving  his  assent  to 
Clarke's  making  sales  of  any  part  of  the  devised  premises,  to  order 
that  Clarke  might  make  sales  of  any  portion  of  i^  in  pKjmeat  and 
satisfaction  of  any  debt  or  debts  due  and  owing  by  Clarke,  upon  a  valua- 
tion to  be  agreed  upon  between  him  and  his  respective  creditors.  Or 
that  Clarke  m^ht  take  the  money  arising  from  the  sales  of  the  pre- 
mises, and  apply  the  same  to  the  payment  of  his  debts,  investing  the 
surplus  only  in  such  manner  as  he  may  deem  proper  to  yield  an  income 
for  the  maintenance  and  support  of  his  family.  This  was  not  an  ezer- 
else  of  jurisdiction,  but  an  order  out  of  and  beyond  it.    lb, 

86.  These  were  private  acts  for  the  alienation  of  land,  to  be  made  with  the 
assent  of  the  Chancellor  that  there  might  be  an  assurance  by  matter 
of  record,  under  his  sanction,  of  a  transfer  of  the  property  to  such  as 
might  become  purchasers  from  Clarke.    lb, 

88.  Neimer  orders  summarily  given  upon  petition  in  chancery,  nor  decrees 
in  suits  upon  bill  filed,  can  be  summarily  reviewed  as  a  whole  in  a  col- 
lateral way.    lb. 

97.  But  it  is  a  well-settled  rule  in  jurisprudence,  that  the  jurisdiction  of 
any  court  exercising  authority  over  a  subject  may  be  inquired  *into 
In  every  other  court,  when  the  proceedings  in  the  former  are  relied 
upon,  and  brought  before  the  hitter,  by  a  i>arty  claiming  the  benefit  of 
sodi  proseedings.    16. 

IBii  The  nue  applies  to  the  case  in  hand,  though  it  may  have  been  decided 
br  the  highest  tribunal  in  New  York,  that  the  Clumcellor  had  jurisdlc- 
tfam,  under  the  acts  for  the  relief  of  Clarke,  to  give  the  order  per- 
nitung  him  to  sell  the  property  to  his  creditors,  m  payment  of  his 
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*  debts,  for  though  this  court  will  recognize  as  a  role  for  its  Judgments 

'  the  decisions  of  the  hiehest  courts  of  the  states  relative  to  real  property 

I  as  a  part  of  the  local  law,  it  does  not  recognize  as  in  any  way  binding 

'  upon  them,  as  a. part  of  the  local  law,  the  decisions  of  the  state  courts 

'  upon  private  actis  of  any  kind,  or  such  of  them  as  provide  for  the  idiena- 

tion  of  private  estates,  ?)y  particular  persons,  with  the  sanction  of  a 
'  court  or  of  the  Chancellor.    Decisions  upon  private  acts  form  no  part 

of  the  local  law  of  real  property.    They  concern  only  those  for  whose 
I  benefit  they  are  made,  and  can  be  no  rule  for  any  other  case.    lb. 

89.  This  court  decides  that,  under  the  acts  of  New  York,  the  Chancellor  had 
not  the  jurisdiction  to  give  an  order,  permitting  Clarke  to  convey  any 
part  of  the  devised  premises  in  satisfaction  of  his  debts,  and  that  neither 
De  Grasse,  nor  his  alienee  Berry,  can  derive  from  the  order  of  the 
Chancellor,  or  from  the  conveyance  by  Clarke  to  De  Grasse,  any 
title  to  the  premises  in  dispute.    lb. 

40.  8aie  is  a  word  of  predse  legal  Import,  both  at  law  and  in  equity.    It 

means  a  contract  between  parties  to  take  and  to  pass  rights  of  property 
for  money,  which  the  buver  pays  or  promises  to  pay  to  the  seller  for 
the  thins  l>ought  and  sold.    lb. 

41.  A  sale  orcusred,  decreed,  or  permitted  by  a  chanceUor,  subject  to  the  ap- 

proval of  a  master,  requires  the  master's  approval,  and  confirmation  by 
the  court,  before  a  purchaser  can  have  a  1^^  title  to  the  estate  Uiat  he 
means  to  buy  or  has  bid  for  under  the  decree  of  the  court.    lb. 

48.  In  any  sale  under  a  decree  or  order  in  chancery,  the  purchaser,  before 
he  pays  his  money,  must  not  only  satisfy  himself  that  the  tlUe  to  the 
property  to  be  sold  in  good,  but  he  must  take  care  that  the  sale  bas 
been  made  according  to  the  decree  or  order.    lb. 

48.  If  he  takes  under  an  unperfect  sale,  he  must  abide  the  consequence.  lb. 

44.  The  sale  in  this  instance  by  Clarke  to  De  Grasse,  if  it  were  otherwise 
good,  which  it  is  not,  would  be  a  nullity,  for  it  wants  the  approval  by 
we  master  to  whom  the  execution  of  the  order  was  confided  by  the 
Chancellor.    lb. 

4ft.  Nor  was  Clarke's  sale  to  De  Grasse  a  judicial  sale.  By  judicial  sale  is 
meant  one  made  under  the  process  of  a  court,  having  competent  authori- 
ty to  order  it,  by  an  ofScer  le^^ally  appointed  and  commissioned  to  selL  lb, 

46.  In  order  that  the  sale  by  Clarke  to  De  Grasse  should  be  a  judicial  sale,  it 
was  requisite  that  the  Chancellor  should  have  had  the  authority  to  di- 
rect a  sale  of  the  premises  to  his  creditors  for  their  demands,  and  that 
it  should  have  been  approved  by  the  master  in  the  way  the  order  directed 
it  to  be  done.    lb. 

4tt.  Hie  circumstance,  that  the  defendants  paid  to  the  grantees  of  George  De 
Grasse  a  valuable  consideration  for  the  premises  in  dispute,  does  not 

Sve  them  a  valid  title  against  the  plaintiffs.    WilUamaon  v.  J6ri$h  Pre9- 
fierian  Con^^otion,  566. 
48.  Under  the  acts  of  the  LiBgislature  of  New  York  for  the  relief  of  Thomas 
B.  Clarke,  the  ChanceUor  had  no  authority  to  order  that  the  trustee 
mi^t  make  a  conveyance  of  any  part  of  the  premises  devised  for  a 
precedent  debt  due  by  the  trustee  to  his  grantee.    WWiamwn  v.  BcMy 

40.  The  deed  executed  by  Clarke  to  Chrystie  in  this  case  was  not  made  in 
the  due  execution  of  the  power  and  authority  to  sell  and  convey, 
though  approved  by  the  master  in  conformity  with  the  Chancellors 
order,  it  not  having  been  within  the  Chancellor's  jurisdiction  to  order 
that  the  trustee  might  make  a  conveyance  of  the  premises  to  a  creditor 
in  payment  of  the  debt.    lb. 

60.  Althoiudi  the  defendant  in  this  case  may  have  paid  to  such  a  grantee  a 
valuable  consideration,  yet  he  cannot  be  said  to  have  acquired  any  title 
against  the  plaintUh;  inasmuch  as  Clarke  had  no  lawful  authority  to 
convev  to  his  grantee,  that  grantee  had  no  right  to  convey  to  another.  lb, 

SL  Some  en  the  distinctions  stated  between  bills  of  review,  of  revivor,  and 
supplemental  and  orifl:inal  bills.    iTennec^  v.  Gwrgia  BandCf  680. 

18.  A  decree  for  a  sale  made  with  the  approbation  of  counsel  filed  in  eoorti 
*«iiioves  all  preceding  technical  objections.    lb. 
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I.  Ike  iizteaA  leetaflB  of  the  ad  of 

ravj,  ITBS.  ntitfed  **  As  ad  ffor( 

to  be  qipiuyeJ  u  the  coaatiBg 

tha  aoK,"  (1  Stat,  at  L.,  306,) 

BBRhaaffiae  diafl  be  specified  bi  the  aMufed  of 

vfaeyaad  iiajNioM  a  penmiary  iiijiiltj  iqioa  the  aHflter  for  fifing  to 

eoauly  with  it;  but  does  not  fofieit  the  goodL  tTaif w  J  flfatot  v.  Or,  1, 

1L  The  Mtfetane  prorided  in  the  sefwitwenth  serfinm  wms  JwtfiMiwi  to  ajiply 
to  eases  wfacfe  the  foreign  BKrehaBdise  «aa  not  Indnded  at  aS  in  the 
BMBiif at,  aad  not  to  csees  wliqe  it  wms  indnded  in  fBet»aitho^^  not 
with  legal  pieeiflon,  and  wliere  there  «aa  no  bad  faith.    Ih. 

t,  Theadof  May  Slst,  1844 (5 8tat. at  K,  (B8),  gifes  jwii^^m  to  thja 
cooft  in  reTenue  cases,  withoot  ngard  to  aasMiuty  only  where  the  jo4^ 
■est  is  randeicd  in  a  Qrcnit  Govt  of  tlie  UutedStatesu  ThcMfoie, 
where  the  ease  was  ImHi^  from  tlie  Coort  of  Appeals  for  tha  temtotr 
of  Florida,  and  the  amonnt  in  conliufetsy  did  not  caeeed  oaefhrwnif 
drifaiSy  the  case  mnd  bedjsaisscd  for  want  of  jiuisiiirthMi.    & 

For  eases  rdating  to  Paitnersliip  see  CHAVCXBTy  3^27. 

L  The  sixteenth  section  of  the  ad  of  Coii|Eress,  paaai  on  the  18th  of  Feb- 
mary,  1798,  entitled  ^*  An  ad  for  enroubiig  and  HeenslMiMpaorTesBela 
to  be  eaq>loTed  in  the  onawting  tiade  and  ftdieries,  and  for  rognlating 
the  same,*'  (1  Stat,  at  L.,  305,)  prescribes  tlie  manner  in  whidi  foreign 
merdiandise  shall  lie  specified  in  the  manifedof  a  Teasel  going  ooast- 
wfaOyand  imposes  a  pecimiary  penalty  npon  the  master  forfulingto 
comply  with  it;  bat  does  not  forfeit  thesoods.  UmUed  fitotesT.  Garr,  1. 

%  The  forfeiture  provided  in  the  seventeenth  section  was  intended  to  apply 
to  cases  where  the  foreign  merchandise  was  not  indnded  at  all  in  the 
manif ed,  and  not  to  cases  where  it  was  indnded  in  fad,  althoo^  not 
with  legal  precisioii,  and  where  there  was  no  had  faith.    16. 

L  Bt  the  statutes  of  Mississippi,  the  holder  of  an  inland  bill  of  exchange 

is  entitled  to  recover  of  an  indorser  the  amonnt  due  on  the  bill,  with 

interest,  upon  giving  the  customary  proof  of  defimlt  and  notice.    A 

nroted  is  necessary  only  for  the  purpose  of  wiahling  him  to  reoover 

tne  five  per  cent,  damages  given  by  the  ad.     Wonser  v.  IVcpper,  8S4. 

4,  The  ease  of  Bailey  v.  Dozier{6  How.,  28)  confirmed.    lb. 

6.  Where  personal  property  is,  from  its  character  or  sttoation  at  the  time  of 
the  safe,  incapable  of  actual  delivery,  the  delivery  of  the  bill  of  sale,  or 
other  evidence  of  title,  is  sufficient  to  transfer  the  property  and  poases 
sion  to  the  vendee.    Gibson  v.  Stenena,  384. 

fi.  Where  articles  of  commerce  were  purehased  in  the  state  of  Indiana,  and 
the  vendors,  in  whose  warehouses  they  were  lying,  gave  a  written  memo- 
randum of  the  sale,  with  a  receipt  for  the  money,  and  an  engagement 
to  deliver  them  on  board  of  canal-boats  soon  after  the  opening  of  canal 
navigation,  these  documents  transferred  the  property  and  the  possession 
of  the  articles  to  the  purchasers.    lb, 

Ti  These  documents,  being  indorsed  and  delivered  to  a  merchant  in  New 
York,  in  consideration  of  advances  of  money  in  the  usual  course  of 
trade,  transferred  to  him  the  legal  title  and  oonstmdive  possession  of 
the  property.    lb, 

8b  Therefore  an  attachment  subsequently  issued,  at  the  instance  of  a  credi- 
tor of  the  original  purchasers,  which  was  levied  upon  the  property  in 
quedion,  could  not  be  maintained.    lb, 

0i  This  court  will  Judicially  recognize  this  branch  of  trade.  It  has  existed 
long  enough  to  assume  a  regular  form  of  dealing,  and  its  ordinary 
course  ancTusages  are  now  publicly  known  and  understood.    lb. 

Id  The  New  York  merchant  stood  in  the  position  of  an  actual  purchaser  to 
the  extent  of  his  advances,  and  not  in  that  of  a  factor  w&  lud  made 
advances  upon  goods  in  his  possession.    lb, 

II.  A  ffuarantee  by  the  first  sellers  that  the  articles  should  pass  inspection 
dia  not  change  the  original  sale  into  an  executory  contract.  It  was 
nothing  more  than  the  usual  warranty  of  the  souiulness  of  the  goods 
soldri6. 

IS.  Where  a  manufadurer  noon  the  upper  waters  of  .he  Potomac  shipped 
fi^e  hundred  kagi  of  nails  to  Alexandria,  taking  'jrom  the  mastar  of  the 
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canal-boat  a  receipt  saylnje  that  the  nails  wore  '*  to  be  delivered  to  Fowle 
A  Sons  in  Alexandria,  for  the  use  of  Robert  Gilmor  of  Baltimore," 
and  on  the  same  day  sent  a  letter  to  the  consignees,  advising  them  that 
the  goods  were  consigned  for  the  use  of  Gilmor,  such  delivery  and  bill 
(Xf  iMiing  operated  as  a  transfer  of  the  legal  title  to  Gilmor,  wno  was  in 
fact  the  consignor.  Orove  v.  Brieny  429. 
1&  The  effect  of  a  consignment  of  goods,  generally,  is  to  vest  the  property 
in  the  consignee;  but  if  the  bill  of  lading  is  special  to  deliver  the  goods 
to  A  for  the  use  of  6,  the  property  vests  in  B,  and  the  action  must  be 
brought  in  his  name  in  case  of  loss  or  damage.    lb, 

14.  Ther^ore,  the  kegs  of  nails  in  the  hands  of  Fowle  A  Sons  were  not  sub- 

ject to  an  attachment  by  the  creditors  of  the  manufacturer;  nor  had 
Fowle  A  Sons  any  valid  lien  upon  them  for  previous  advances  to  him. 
The  title  to  the  nails  had  passed  to  Gilmor  before  they  came  into  the 
possession  of  Fowle  A  Sons.  lb. 
16.  In  this  case  the  manufacturer  acted  boni  fide^  in  the  transfer  of  the 
ffoods,  for  the  purpose  of  securing  a  pre-existing  debt  to  Gilmor.  This 
Being  so,  there  was  no  necessity  for  Gilmor's  expressing  his  assent  to 
the  transfer,  in  order  to  the  vesting  the  title.  The  maninactarer  was  a 
competent  witness.  lb. 
CONSTITUTIONAL  LAW. 

1.  A  tax  imposed  by  a  state  upon  all  money  or  exchange  brokers  is  not  void 

for  repugnance  to  the  constitutional  power  of  Congress  to  regulate  com- 
merce.   Nathan  v.  LouiHana,  73. 

2.  Foreign  bills  of  exchange  are  instruments  of  commerce,  it  is  true;  but  so 

also  are  the  products  of  agriculture  or  manufactures,  over  which  the 
taxing  power  of  a  state  extends  until  they  are  separated  from  the  gene- 
ral mass  of  property  by  becoming  exports.    lb, 

flL  A  state  has  a  right  to  tax  its  own  citizens  for  the  prosecution  of  any 
particular  business  or  profession  within  the  state.    lb, 

4  Banks  deal  in  bills  of  exchange,  and  this  court  has  recognized  the  power 
of  a  state  to  tax  banks,  where  there  is  no  clause  of  exemption  in  their 
charters.    /&. 

A.  This  court  refrains  from  expressing  an  opinion  as  to  the  rieht  of  state 
legislation  to  compel  foreign  creditors,  in  all  cases,  to  seek  their  remedy 
against  the  estates  of  decedents  in  the  state  courts  alone,  to  the  exclu- 
sion of  the  jurisdiction  of  the  courts  of  the  United  States.    WiUiam*  v. 

Benedict^  107. 

6u  In  1829,  the  legislature  of  Yirsdnia  passed  an  act  appointing  five  com- 
missioners to  raise  by  way  of  lotteiy  or  lotteries  the  sum  of  $80,000  for 
the  benefit  of  the  Fauquier  and  Alexandria  Turnpike  Soad  Company. 
Two  of  the  commissioners  declined  to  act,  and  the  remaininff  three  took 
no  steps  to  execute  the  power  for  a  lone  time.    PhaUn  v.  Virginia^  103. 

1.  On  the  25th  of  February,  1834,  the  legislature  passed  an  act  for  the  sup- 
pression of  lotteries,  which  prohibited  all  lotteries  and  sale  of  lottery- 
tickets  after  the  1st  of  January,  1887,  savins,  however,  contracts  already 
made  which  were  by  their  terms  to  extend  Myond  the  1st  of  January, 
1887,  or  contracts  hereafter  to  be  made  under  any  existing  law,  which 
were  to  extend  beyond  that  day.  These  were  permitted  to  go  on  until 
the  Ist  of  January,  1840.    lb. 

8b  On  the  11th  of  March,  1834,  the  legislature  passed  an  act  appointing  two 
commissioners  in  the  place  of  the  two  who  had  declined  to  act    R. 

9.  On  the  19th  of  December,  1839,  these  commissioners  entered  into  a  con- 
tract with  certain  persons,  authorizing  these  persons  to  draw  as  many 
lotteries  as  they  might  think  proper,  without  limitation  as  to  time,  upon 
the  payment  of  a  certain  sum  per  annum  to  the  commissioners.    lb, 

10.  The  nght  to  draw  lotteries  under  the  act  of  1829  is  not  a  contract  the 

obligations  of  which  were  impaired  by  the  act  of  1884.    lb, 

11.  It  may  be  doubted  whether  it  constitutes  a  contract  at  all.    But  if  it  was 

a  contract,  it  was  not  unlimited  as  to  time,  and  the  act  of  1884,  allowing 
the  grant  to  continue  for  a  certain  time,  stands  upon  the  same  ground 
as  acts  of  limitation  and  recording  acts,  which  this  court  has  said  a 
state  has  a  right  to  pass.    lb. 

15.  The  privilege  granted  by  the  act  of  1829  had  become  obsolete  from  non- 

wer,  and  the  act  of  1834,  appointing  two  comniissioners,  did  not  full} 
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rertre  It,  becmiue  the  two  acts  of  1834  most  be  cakm  tofetlMr;  md  tin 
ttmltation  contained  in  one  most  apply  to  the  other,    ib. 
lib  The  ooorts  of  Virginia  have  so  oonstroed  these  statutes,  and  this  eoart 

adopts  their  coostmctlon.    lb. 
14.  The  act  of  Oongress  which  restrains  the  Cireoit  Courts  from  takfaw  eo^i^ 
lance  td  any  suit  to  recover  the  contents  of  a  chose  in  actkn  braqgtit 
by  an  assignee,  when  the  original  holder  could  not  have  maintained  the 
suit,  is  not  inconsistent  with  the  third  article  of  the  Constitution  of  the 
United  States,  wlilch  gives  to  the  judicial  power  cogniiani*e  over  con- 
troversies between  dtisens  of  diiferent  states.    SkMom  v.  aUI,  44L 
1ft.  By  a  law  of  the  state  of  Louisiana,  every  person  not  being  domiciliated 
fai  that  state,  and  not  being  a  cltisen  of  any  state  or  tmitoiy  in  the 
Union,  who  shall  be  entitled,  whether  as  heir,  legatee,  or  done«L  to  the 
whole  or  any  part  of  the  succession  of  a  penon  deceased,  shall  pay  a 
tax  to  the  state  of  ten  per  cent,  of  the  value  thereof.    Mager  v.  Orteo, 
400. 
Id.  This  law  is  not  repugnant  to  the  Constltntlon  of  theUaltad  States.    lb. 
CONSTRUCTION. 

Of  Statutes.    See  Statutes. 

Of  Deeds.    See  Chavobbt,  1-4;  14, 16;  88-97;  DxBDt. 
Of  Wills.    See  WnJiiB. 
CONTEMPT. 
1.  It  9eem$  that  to  obtain  the  opinion  of  the  court^  affecting  the  rlf^ts  of 
third  persons  not  parties  to  such  suit.  Is  punishable  as  a  oontsmpt  of 
court.    Lard  v.  Veaxie,  261. 
CUSTOM. 
L  A  custom  cannot  be  set  up  against  a  settled  rule;  nor  can  It  ever  be 
binding  unless  it  be  ancient,  reasonable,  generally  known,  and  certain. 
UMea  States  v.  Buehanany  88. 
DKBDS,  CONSTRUCTION  OP. 

See  JuBT,  8,  4;  Chahcbrt,  1-6;  14,  16;  28-27. 
!•  Where  a  power  of  attomev  authorized  the  agent  ''to  contract  for  the 
sale  of,  and  to  sell,  either  in  whole  or  in  part,  the  lands  and  real  estate 
so  purchased,"  and  ''on  such  terms  in  all  respects  as  he  shall  deem 
most  advanti^geous,"  and  "  to  execute  deeds  of  conveyance  necessary 
for  the  fall  and  perfect  transfer  of  all  our  respective  right,  title.  Ac, 
as  suffidentlv  in  all  respects  as  we  ourselves  could  do  perBonally  in  the 
premises,"  these  expressions,  aided  by  the  situation  oi  the  parties  and 
the  property,  the  usages  of  the  country  on  such  subjects,  the  acts  of 
the  parUes  themselves,  and  any  other  circumstance  having  a  legal  bear- 
ing upon  the  question,  must  be  construed  as  giving  to  the  agent  the 
power  to  enter  into  a  covenant  of  seizin.    LeBay  v.  Beard^  461. 
8.  Some  of  the  general  rules  stated  for  the  construction  of  powers.    lb, 
DUTIES. 

See  Pnrxs,  Pbitaltibs,  akd  Pobfsitubbs,  1-7. 
UBCTMBNT. 
L  Where  a  testator  made  certain  devises  to  his  two  grandchildren,  "pro- 
vided, and  the  legacies  herein  before  devised  are  upon  this  specaal  con- 
dition, that,  if  both  my  said  grandchildren  shall  happen  to  die  under 
age  and  without  any  lawful  issue,  then  it  is  my  will  that  three  fourth- 
parts  shall  be  equally  divided  between  Sarah  Smallwood  and  others," 
2bc,  and  the  two  grandchildren  lived  many  years  after  they  arrived  at 
fuU  age,  and  then  both  died  without  issue,  the  devise  over  to  Sarah 
Smallwoodj  <!kc.,  never  took  effect,  because  the  two  grandchildren  both 
arrived  at  full  affe.    Doe  v.  Watson^  863. 
t.  The  plaintiffs  below  having  claimed  the  whole  as  the  heirs  of  Sarah 
Smallwood,  the  court  instructed  the  jury  that  they  could  not  recover. 
But  the  plaintiffs  below  claimed,  in  this  court,  that  they  were  entitled 
to  recover  a  part^because  they  were  a  portion  of  the  heirs  of  the  two 
grandchildren.    This  point  was  not  made  in  the  court  below,  and  there- 
fore cannot  be  made  here.    lb, 
8»  The  Supreme  Court  of  Pennsylvania  decided,  with  regard  to  this  very 
wUl,  that  the  devise  over  to  Siarah  Smallwood  never  took  eflSeet.    This 
dtffl*'^"  was  made  in  1705,  and  the  acquiescence  of  half  a  oantmy 
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'  would  leem  to  close  all  litigation  under  the  wilL    But  even  if  U  did 

not,  this  court  is  of  the  same  opinion.    lb* 
'  BQUTTY. 

See  Ohahokbt. 
»  EBBOR. 

^  See  Appbals  and  wbitb  of  bbbob. 

I  SYIDBNCB. 

>  L  Where  an  action  was  brought  upon  a  policy  of  insurance  against  Are,  by 

'  the  assignees  of  the  person  originally  insured,  and  in  the  policy  it  was 

said  that  it  was  ''made  and  accepted  upon  the  representation  of  the 
said  assured,  contained  in  his  application  therefor,  to  which  reference 
is  to  be  had,"  it  was  proper  to  prove  by  parol  testimony  that  the  rep- 
resentations alleged  to  have  been  made  by  the  party  originally  insured 
were  actually  made  by  him.    Clark  v.  ManMfcKtwert^  Ina.  Co.,  285. 

%  And  if  the  assignees,  by  their  acts,  adopted  these  representations,  when 
renewing  the  policy  from  time  to  time,  the  evidence  was  equally  admis- 
sible, because  the  subsequent  policies  had  reference  to  the  one  first 
made.    lb, 
RXEOUTOBS  AND  ADMINISTRATOBS. 

L  The  laws  of  Mississippi  direct  that,  where  the  insolvency  of  the  estate 
of  a  deceased  person  shall  be  reported  to  the  Orphans'  Court,  that 
court  shall  order  a  sale  of  the  property,  and  distribute  the  proceeds 
thereof  amon^Bt  the  creditors  pro  rota,  and  that  in  the  meantime  no 
execution  shafi  issue  upon  a  judgment  obtained  against  such  insolvent 
estate.     WUUama  v.  BenecUetj  lOT. 

%  A  iudment  obtained  against  the  administrator  6^ore  the  declaration  by 
the  Orphans'  Court  of  the  insolvency  of  the  estate,  is  not,  upon  that 
account,  entitled  to  a  preference;  but  must  share  In  the  general  distri- 
bution.   R» 

flL  The  assent  of  an  executor  must  be  obtained  before  a  legatee  can  take 
possession  of  a  legacy.  But  this  assent  may  be  implied,  and  an  assent 
to  the  interest  of  the  tenant  for  life  in  a  chattel  inures  to  vest  the 
interest  of  the  remainder.  Therefore,  where  a  bill  averred  the  posses- 
sion of  the  subject  of  the  l^acy  by  the  lif e4enant  in  pursuance  of  the 
bequest  in  the  will,  and  this  bill  was  demurred  to,  it  Is  sufOcient  to  raise 
a  presumption  that  the  possession  was  taken  with  the  assent  of  the 
executor.    McClanafian  v.  DaviSf  170. 

4  By  the  laws  of  Virginia,  where  there  is  a  tenancy  for  life  in  a  slave,  with 
temainder  to  the  wife  of  another  person,  the  interest  of  the  husband  in 
the  wife's  remainder  is  placed  upon  the  footing  of  an  interest  in  a  chose 
In  action.  If,  therefore,  he  survives  the  wife,  he  may  reduce  the  prop- 
erty into  possession  at  the  expiration  of  the  life  estate:  but  If  he  be 
dead  at  such  expiration,  the  property  survives  to  the  wife,  and  on  her 
deatii  passes  to  her  legal  representative  as  part  of  her  assets.    lb. 

ft.  Query,  whether  the  husband  or  his  personal  representative  is  not  bound 
to  administer  upon  the  wife's  estate,  before  bringing  suit  to  recover 
jMoperty  so  situated  in  the  state  of  Virginia.    lb, 

t.  Where  there  was  no  direct  or  positive  averment  that  the  defendants,  or 
either  of  them,  had  any  interest  In  the  property  claimed,  or  that  it  was 
in  their  possession,  no  ground  of  relief  affainst  those  parties  was  shown, 
and  the  ri^^t  to  a  discovery  as  incidental  thereto,  failed  also.    lb. 

7.  The  Orphans'  Court  of  Alexandria  had  power  lo  allow  a  commission  to 
the  executor  for  paying  over  a  8i>ecific  lesncv,  and  a  right  to  extend 
this  commission  to  ten  per  cent.     West  v.  Smithy  402. 

8b  Under  the  laws  of  Virghda,  the  executor  had  a  rioht  to  refrain  from 
pleading  the  statute  of  limitations  when  sued,  ana  to  pay  a  judgment 
thus  obtained  aninst  him.  The  judgment,  at  all  events,  must  stand 
jgood  till  reversed.    lb, 

9.  Where  the  executor  paid  legacies  to  persons  who  had  occupied  property 
whidi,  it  was  alleged,  belonged  to  the  deceased,  and  the  oocnplers 
claimed  to  hold  it  in  consequence  of  an  uninterrupted  possession  of 
twenty  years,  the  justice  of  their  claim  could  not  be  tried  In  a  collateral 
manner  by  objecting  to  this  item  of  the  executor's  aoooun^oii  the 
cround  that  he  should  have  set  up  the  daim  for  rent  in  set-off  to  the 
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flHSB,  PENALTIES  AND  FORFEITUUES. 
h  The  «t¥tft«nth  section  of  the  ad  of  CkxupraM,  pMsed  oo  the  Ifth  of 
maiy,  1798,  entitled  *' An  act  for  ennrimig  and  licensing  ships  or' 
to  be  employed  in  the  coasting  trade  and  flsheriesy  and  for  rsgnlaliiig 
the  same^  (1  Stat,  at  L.,  806),  prescribes  the  manner  in  whftdi  foragn 


merchandise  shall  be  specified  in  the  manifest  of  a  Tcssel  goliw  eoi 

for  teffing 


wise,  and  imposes  a  peconiarj  penalty  upaa  the  master  lor  fwing  to 
eom^y  with  it;  but  does  not  forfeit  the  goods.    UmUed  SMm  ▼.  Oarr 

%  The  f  <Mf  eitnre  i»oTided  fan  the  seventeenth  section  was  Intended  to  apply 
to  cases  where  the  foreign  merchandise  was  not  indoded  at  all  In  this 
manifest,  and  not  to  cases  where  it  was  inclnded  in  facLalthongb  not 
with  legal  iMedsion,  and  where  there  was  no  bad  faith,    lb. 

ti  In  this  case,  the  court  below  instnicted  the  jury,  that  if  the  goods  wen 
frandnlently  entered,  it  was  no  matter  in  whose  possession  th^  were 
when  seised,  or  whether  the  United  States  had  made  an  election  be- 
tween the  penalties,  and  that  the  forfeiture  took  place  when  the  fraud, 
if  any,  was  committed,  and  the  seller  of  tiie  goods  could  oonyey  no  title 
to  the  porchaser.    CaidweU  ▼.  UmUed  SiateB,  906. 

4  This  instmction  was  right  in  respect  to  the  sixty-ek^ith  section  of  the 
act  of  1799  (1  Stat  at  L.,  (m).  as  the  penalty  Is  &  fdrfeitore  of  the 
goods  wUhtnU  an  aUemaUoe  iff  their  vo&e,  but  wrong  as  the  instmcfion 
applies  to  the  sixty-sixth  section  of  the  same  act,— as  the  loifeitare 
nnder  it  is  either  the  goods  or  their  value.    lb. 

ft.  Under  the  sixty-eighth  section,  the  f orf eitore  is  the  statntoiy  transfer  of 
xlglit  to  the  goods  at  the  time  the  offence  Is  committed.  Tlie  title  of 
the  United  States  to  the  goods  forfeited  is  not  consonxmated  until  after 
judicial  condemnation,  but  the  right  to  them  relates  liackwards  to  the 
time  the  offence  was  conmiltted,  so  as  to  aToid  all  intermediate  sales 
of  them  between  the  commission  of  the  offence  and  condemnation.   lb. 

flb  But  under  the  sixty-sixth  section  of  the  act,  in  which  the  forfeiture  is 
the  ffoods  or  their  ooitie,  the  United  States  haye  no  title  in  the  goods, 
until  an  election  has  been  made  either  to  reooTer  the  goods  or  their 
value.  Therefore,  under  that  section,  any  rigl^  in  the  ||Oods  acquired 
bani  Jide  by  third  persons  in  the  meantime  are  protected,    ib. 

7.  The  claimants  prayed  the  court  to  instruct  the  Jury,  that  the  United 
States  were  not  entitled  to  recover  under  the  first  and  second  counts  of 
the  information  founded  on  the  fiftieth  section,  unless  the  goods  were 
unladen  and  delivered  without  permits.  The  jury  was  told,  in  reply, — 
^  If  the  permits  were  obtained  by  fraud  and  improper  means,  they  were 
of  no  effect,  and  a  mere  nulUty.  The  United  States  are  entitled  to 
leoover,  if  the  goods  were  imported  with  the  view  to  defraud  the  reve- 
nues." Whether  or  not  the  p&mits  were  obtained  by  fraud  or  fanproper 
means  was  a  point  in  the  cause  for  the  jury  to  decide,  and  what  the 
eourt  said  upon  the  prayer  was  virtuallv  sayhiff  to  the  jury,  that  a  verdict 
mi^t  be  returned  upon  the  first  and  second  counts  agatnst  the  claim- 
ants, and  that  they  were  liable  to  the  penalties  of  the  act  for  unlading 
goods  without  a  permit,  without  saying  if  they  thought  that  there  was 
evidence  enough  to  prove  the  fact  against  them.  2b. 
KBAUDS  ON  THE  GOVERNMENT. 

L  Where  an  act  of  Congress  declared,  that,  if  any  person  "  shall  transmit 
to,  or  present  at,  or  cause  or  procure  to  be  tnmsmitted  to,  or  presented 
at,  any  office  or  officer  of  the  »>vemment  of  the  United  States,  any  deed, 
power  of  attorney,  order,  oertincate,  receipt,  or  other  writing,  in  support 
of,  or  in  relation  to.  any  account  or  daun,  with  intent  to  defraud  the 
United  States,  knowing  the  same  to  be  false,  altered,  forged,  or  counter- 
feited; every  such  person  shall  be  deemed  and  adjudged  guilty  of  f^- 
ony,"  Ac.-4t  was  sufficient  that  the  indictment  charged  the  act  to 
have  been  done  ''with  intent  to  defraud  the  United  States,"  without 
also  charaing  that  it  was  done  feloniously,  or  with  a  "felonious  intent" 
United  iSates  v.  8taat9,  41. 

%  Where  the  act  done  was  the  transmission  to  the  Comndsdoner  of  Pen* 
•ions  of  an  affidavit  which  was  false  in  the  facts  which  it  professed 
to  narrate,  although  sworn  to  by  a  person  who  really  existed,  and  the 
parson  who  transmitted  it  knew  that  it  was  false,  It  was  an  offenes 
within  the  meaning  of  the  act  of  Ck>ngress.    lb* 
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INDICTMENT. 

1.  Where  an  act  of  Congress  declared,  tiiat,  if  any  person  ^^  shall  transmit 

tOy  or  present  at,  or  cause  or  procure  to  be  truinnitted  to,  or  presented 
at,  any  ofSoe  or  officer  of  the  government  of  the  United  States,  any 
deed,  power  of  attorney,  order,  certificate,  receipt,  or  other  writing,  in 
support  of.  or  in  relation  to,  any  account  or  daim,  with  intent  to  defraud 
the  United  States,  knowing  uie  same  to  be  false,  altered,  forsed,  or 
counterfeited;  ev^  such  person  shall  be  deemed  and  adjudged  guilty 
of  felony,''  Ac, — it  was  sufficient  that  the  indictment  chuged  the  act 
to  have  been  done  *'  with  intent  to  defraud  the  United  States,"  without 
also  charging  that  it  was  done  feloniously,  or  with  a  ''felonious  intent." 
United  States  v.  Staats^  41. 

2.  Where  the  act  done  was  the  transmission  to  the  Commissioner  of  Pen- 

sions* of  an  affidavit  which  was  false  in  the  facts  which  it  professed  to 
narrate,  although  sworn  to  by  a  person  who  really  existed,  and  the  per- 
son who  transimtted  it  knew  that  it  was  false,  it  was  an  offence  witmn 
the  meaning  of  the  act  of  Congress.    lb. 
INSOLVENCY. 

1.  The  rule  is,  that  partnership  creditors  shall,  in  the  first  instance,  be  satis- 
fled  from  the  partnership  estate;  and  separate  or  private  creditors  of 
the  individual  partners  from  the  separate  and  private  estate  of  the 
partners,  with  whom  thev  have  made  private  and  individual  contracts; 
and  that  the  private  and  Individual  property  of  the  partners  shall  not 
be  applied  in  extinguishment  of  putnership  debts,  until  the  separate 
and  individual  creditors  of  the  respective  partners  shall  be  paid.  Jfiir- 
riU  V.  NeiU,  414. 
INSURANCE. 

I.  Where  an  action  was  brought  upon  a  policy  of  Insurance  against  fire,  by 
the  assignees  of  the  person  originally  insured,  and  in  the  policy  it  was 
said  that  it  was  ''maae  and  accepted  upon  the  representation  of  the 
said  assured,  contained  in  his  application  therefor,  to  which  reference 
is  to  be  had,"  it  was  proper  to  prove  by  parol  testimony  that  the  ftp- 
resentations  alleged  to  have  been  made  by  the  party  originally  insured 
were  actually  nuuie  by  him.    Clark  v.  Manttfacturert^  Ins,  Co.,  285. 

%  And  if  the  assignees,  by  their  acts,  adopted  these  representations,  when 
renewing  the  policy  from  time  to  time,  the  evidence  was  equally  admis- 
sible, because  the  subsequent  policies  had  reference  to  the  one  first 
made.  lb, 
.  8.  Therefore,  where  the  representation  upon  which  the  original  policy  was 
founded  was,  that  ''the  picker  is  inside  of  the  building,  but  no  lamps 
used  in  the  picking-room,"  it  was  a  correct  instruction  to  give  to  the 
jury,  that  the  use  of  lamps  in  the  picker-room  rendered  the  policy 
void.    lb, 

4  But  if  no  representations  were  made  or  asked,  it  would  not  be  the  duty 
of  the  insured  to  make  known  the  fact  that  lamps  were  used  in  the 
picker-room,  although  the  risk  might  have  been  thereby  increased, 
unless  the  use  of  them  in  that  way  was  unusual.    lb, 
JURISDICTION. 

1.  The  act  of  May  81st,  1844  (6  Stat,  at  L.,  668),  gives  jurisdiction  to  this 
court  in  revenue  cases,  without  regard  to  amount,  only  where  the  judg- 
ment is  rendered  in  a  Circuit  Court  of  the  United  States.  Tlierefore, 
where  the  case  was  brought  from  the  Court  of  Appeals  for  the  terri- 
tory of  Florida,  and  the  amount  in  controversy  did  not  exceed  one 
thousand  doUara,  the  case  must  be  dismissed  for  want  of  jurisdiction. 
United  States  v.  Can,  1. 

%  The  act  of  1824,  relating  to  certain  claimants  to  lands,  which  was  revived 
and  re-enacted  by  Uie  act  of  1844,  did  not  expire  in  five  years  from  the 
passage  of  the  act  of  1844.  so  far  as  regards  appeals  from  the  District 
Court  to  this  court.  It  wHi  continue  in  force  until  all  the  appeals  regn- 
larly  brought  up  from  the  District  Courts  shall  be  finally  disposed  of 
United  States  v  Boisdori*s  HeirSy  118. 

flL  Where  a  plaintiff  in  the  court  below  filed  a  petition  for  the  recovery  from 
the  defendant  of  four  slaves,  whose  value  he  alleged  to  be  $2700,  and 
the  jury  found  a  verdict  for  the  plaintiff  "  for  $1200,  the  value  A  the 
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aad  the  phintiff  thereapon  releued  the  JndT' 
lir  $1^^  aad  the  ooort  adjudged  that  he  reoover  of  the  said 
nid  atavee,  the  ease  is  withfai  the  appeUate  JmiadlcCioo 
BameU  ▼.  BuUenoorth^  124. 
averred  in  his  petition,  that  the  slaTes  were  worth  $S700, 
leleairing  the  Judgment  fw  $1200,  the  only  qoestlon  before 
m  the  right  to  the  property.  And  as  the  defendant  below 
the  appeal,  the  plainliff  cannot  be  allowed  to  deny  here  the 
«f  his  own  averment  of  the  yalne  of  the  property  in  disroute.  lb. 
fa  appears  to  this  ooort,  from  affidarits  and  other  eridenoe  filed 
IMROBS  noi  Muties  to  a  suit,  that  there  is  no  real  dispute  between 
plaintiff  and  defendant  in  the  soit,  bat,  on  the  contrary,  that  their 
is  one  and  the  same,  and  is  adverse  to  the  interests  of  the  par- 
filed  the  affidavits,  the  judgment  of  the  Circuit  Ooort  entered 
is  a  nullity  and  void,  and  no  writ  of  error  will  lie  i^Km  it. 
therefore,  be  dismissed.  Lord  v.  Veazie,  251. 
fallowing  question,  sent  up  to  this  court  upon  a  certificate  of  division 
te  eptaiion  between  the  judges  of  the  Circuit  Court,— -vii.,  **  Whether, 
MODordlng  to  the  true  construction  of  the  Woodworth  patent,  as  amended, 
the  machines  made  or  used  by  the  defendant  at  the  time  of  filing  the 
Wily  or  either  of  them  simplv,  do  or  do  not  infringe  the  said  amended 
imem  patent," — is  a  question  of  fact,  over  which  this  ooort  has  no 
ftnisdiction.  WUwn  v.  Bamttm,  258. 
I.  no  jurisdiction  given  to  it  by  statute  in  certified  caaes  only  extends  to 

points  of  law.    lb. 
fiL  Cborts  created  bv  statute  can  have  no  jurisdiction  hot  aiioh  as  the  stat- 

ote  confers.    Sheldon  v.  Sm,  441. 
IL  Itenefore,  where  the  third  article  of  the  Constitotion  of  the  United 
Sttites  says  that  the  judicial  power  shall  have  oogniJBaioe  over  contro- 
versies between  citizens  of  different  states,  but  ttie  act  of  Congress  re- 
■trains  the  Circuit  Courts  from  taking  cognizance  of  any  suit  to  recover 
the  contents  of  a  chose  In  action  brought  by  an  assignee,  when  the 
original  holder  could  not  have  maintain^  the  suit,  this  act  of  Congress 
li  not  inconsistent  with  the  Constitution.    lb. 
IQl  a  debt  secured  by  bond  and  mortgage  is  a  chose  in  action.    lb, 
tL  Therefore,  where  the  mortgagor  and  mortgagee  resided  in  the  same  state, 
and  the  mortgagee  assigned  the  morteage  to  the  citiaen  of  another 
state,  tills  assignee  could  not  file  his  bUl  for  foredosuie  in  the  Circuit 
Court  of  the  United  States.    lb. 
Ifi.  The  jurisdiction  of  a  chancellor  under  a  private  act  of  the  Leglslatare 

examined.     WiUiamson  v.  Berry,  496. 
tM»  The  jurisdiction  of  this  court,  under  the  twenty-fifth  section  of  the  Judi- 
cial Act,  extends  to  a  review  of  the  judgment  of  a  state  court,  where 
the  point  involved  was  the  allegjed  violation  of  a  contract  granting  a 
ferry  rlffht  bv  a  state  to  an  individual;  but  it  does  not  extend  to  a  case 
where  the  alleged  violation  of  a  contract  is,  that  a  state  has  taken  more 
land  than  was  necessary  for  the  easement  which  it  wanted,  and  thus 
violated  the  contract  under  which  the  owner  held  his  land  by  a  patent. 
It  rests  with  state  legislatures  and  state  courts  exdusivelj  to  protect 
their  citizens  from  injustice  and  oppression  of  this  description.  JfUls 
V.  8L  Clair  County,  669. 
14  This  court,  as  an  appeUate  court,  has  the  power  to  allow  amendments  to 
be  made  to  the  record  before  it,  although  the  general  practice  has  been 
to  remand  the  case  to  the  Circuit  Court  for  that  purpose.    Ketmedy  v. 
Georgia  Bank,  586. 
]Ai  When  a  cause  Lb  brought  before  this  court  on  a  division  In  opinion  be- 
tween the  judges  of  the  Circuit  Court,  the  points  certified  onlv  are  be- 
fore it.    The  cause  should  remain  on  the  docket  of  the  dreott  Comt, 
and  at  their  discretion  may  be  prosecuted.    lb. 
Ifii  If  the  jurisdiction  of  a  Circuit  Court  be  not  shown  in  the  prooeedlngi  la 
the  case,  its  judgment  is  erroneous,  and  liable  to  be  reversed;  but  It  li 
not  an  absolute  nullity.    lb. 
IT.  Bat  when  an  amendment  to  the  record  was  made  by  consent  of 
In  this  court,  which  amendment  set  forth  ih-^  jurisdiction,  a 
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containing  tlutt  amendment  ought  to  have  prevented  any  subaeqiient 
objection  to  the  jurisdiction  in  the  Circuit  Court.     /&. 
JFRY. 

L  The  question,  whether  or  not  certain  acts  were  part  of  the  official  duty 
of  pursers,  was  one  of  law,  to  be  decided  by  the  court,  and  not  one  m 
fact  to  be  left  to  the  jury.     United  States  ▼.  BucJianan,  88. 

2.  The  lollowine  question  sent  up  to  this  court  upon  a  certificate  of  divi- 
sion in  opinion  between  the  judges  of  the  Circuit  Court, — viXy  **  Whether, 
acoordine  to  the  true  construction  of  the  Woodworth  patent  as  amended, 
the  macnhies  made  or  used  by  the  defendant  at  the  time  of  filing  the 
bill,  or  either  of  them  simply,  do  or  do  not  infringe  the  said  amended 
letters  patent," — ^is  a  question  of  fact,  over  which  this  court  has  no 
jurisdiction.     WUaony, Barnum,  25S, 

8.  His  the  duty  of  the  court  to  give  a  construction  to  a  deed  so  far  as  the 
intention  of  the  parties  can  be  elicited  therefrom;  but  the  doubt  in  the 
application  of  the  descriptive  portion  of  a  deed  to  external  objects 
usually  arises  from  what  is  called  a  latent  ambiguity,  which  has  its 
origin  in  parol  testimony  and  must  necessarily  be  solved  in  the  same 
way.  It  therefore,  in  such  cases,  becomes  a  question  to  be  decided  by 
a  jury,  what  was  the  intention  of  the  parties  to  a  deed.  Beed  ▼.  Pro^ 
mietors  of  Locks  and  CanaU,  274. 

4.  llierafore,  there  was  no  error  in  the  following  instructions  siTen  by  the 
court  to  the  jury,  viz. : — ^*  That  if  the  jury  believed  from  the  evidence, 
kMddng  to  the  monuments,  length  of  lines,  and  quantities,  actual  occn- 

EAion,  Ac.,  that  it  was  more  probable  that  the  parties  to  the  mortgage 
tended  to  include  therein  the  demanded  premises  than  othennae, 
they  diould  return  their  verdict  for  the  tenants.''     lb. 
A.  In  a  trial  for  a  fraudulent  entry  of  goods,  the  question  whether  the  per- 
mits were  obtained  by  fraud  or  improper  means  was  a  point  lor  the  Jury 
to  dedde.    CaldweU  v.  United  States,  360. 
LACHES.    See  Limitations  of  Suits. 
LANDS.  PUBLIC. 
L  B^re  the  transfer  of  Louisiana  to  the  United  States,  the  Spanish  govern- 
ment was  accustomed  to  grant  lands  fronting  on  tne  Missiasippi  Blver, 
and  reserve  the  lands  behind  those  thus  granted  for  the  use  of  the  front 
proprietors,  who  had  always  a  right  of  pre&mptlon  to  them.    BurgeU  v. 

%  After  the  transfer.  Congress  recognized  this  right  of  preimption  by 
several  laws.    Ih, 

8.  In  1882.  Congress  passed  an  act  (4  Stat,  at  L.,  684)  giving  to  the  proprie- 
tors of  any  tracts  bordering  on  a  river,  creek,  bayou,  or  watercourse,  the 
ri^t  of  preference  in  the  purchase  of  any  vacant  tract  of  land  adjacent 
to  and  back  of  his  own  tract,  provided  that  the  right  of  pre&mption 
should  not  extend  so  far  in  depth  as  to  include  lands  fit  for  cultivation 
bordering  on  another  river,  creek,  l>ayou,  or  water-course,  and  provided 
that  all  notices  of  claims  shall  be  entered,  and  the  money  paid  thereon, 
at  least  three  weeks  before  such  period  as  may  be  desig^ted  by  the 
Preddent  of  the  United  States  for  the  public  sale  of  the  lands  in  the 
township.    lb, 

4  Tills  last  proviso  cannot  be  construed  to  apply  to  a  township  whero  the 
kmds  haa  already  been  exposed  to  sale  by  order  of  the  President  in 
1880.  The  act  having  been  passed  in  1832,  a  compliance  with  It  was 
Impossible,  and  it  must,  therefore,  be  construed  as  applying  prospec^vely 
to  those  lands  which  had  not  been  exposed  to  public  sale.    lb, 

6w  The  first  proviso  related  only  to  a  river,  creek,  bayou,  or  wateiM»urse 
whidi  was  a  navigable  stream.  The  bayou  in  question  was  not  so,  as 
Is  shown  bv  the  evidence  in  the  case,  and  also  by  the  Utd  that  the 
sections  of  huid,  as  laid  out  by  the  public  surveyor,  cross  it.  When  the 
surveyor  comes  to  navigable  streams,  he  bounds  upon  the  shore,  and 
makes  fractirnal  sections.    lb. 

Ai  In  order  to  bring  land  within  the  exception,  it  must  be  fit  for  cultivation, 
and  also  border  on  another  river,  &c  The  two  dreumstances  ara 
coupled  together,  and  both  must  concur,  or  else  the  ezoepUon  does 
not  apply.    lb. 

7.  In  1824,  Congress  passed  an  act  (4  Stat,  at  L.,  62),  entitled  ^'Ab  ael 
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enabHng  the  dainiants  to  uumIb  within  the  limits  of  tlM  State  of  Xli- 
sonii  and  Territory  of  Arkansas  to  institute  prooeedings  to  try  tiie 
▼alidlty  of  t  lelr  claims. "  United  8UUe$  v.  BaiBOwr^B  H^b,  US. 
8.  The  second  section  provided  that.  In  '*  all  cases,  the  par^  acalnst  whom 
the  judgment  or  decree  of  the  said  District  Court  may  be  finally  given, 
shall  be  entitled  to  an  appeal,  within  one  year  from  the  time  of  its  rendl- 
tton,  to  the  Supreme  Court  of  the  United  States":  and  the  fifth  section 
enacted  that  any  dalm  which  shall  not  be  brougnt  by  petition  beforo 
the  said  courts  within  two  years  from  the  passing  of  the  act,  or  whUdi, 
after  behig  brought  before  the  said  courts,  shaU,  on  aoooont  of  tb» 
M(rieet  or  delay  of  the  claimant,  not  be  prosecuted  to  a  final  dedslcm 
within  three  years,  shall  be  forever  barredl  ib. 
9l  In  1844,  Congress  passed  another  act  (6  Stat,  at  L.,  876),  entitled  "An 
aet  to  provide  for  the  adjustment  of  land  claims  within  the  States  of 
lOsBOuri,  Arksnsas,  and  LouiBiana,  and  in  those  parts  of  the  States  of 
lOssisslppl  and  Alabama,  south  of  the  thirty-first  degree  of  nordi  lati- 
lade,  and  between  the  Mississippi  and  Perdido  Rivers."    lb* 

lOl  It  enacted,  *'that  so  much  of  the  expired  act  of  1824  as  related  to  the 
State  of  Missouri  be,  and  is  hereby,  revived  and  reSnacted,  and  oontlnned 
In  f6roe  for  the  term  of  five  years,  and  no  longer;  and  the  provisions 
of  that  part  of  the  aforesaid  act  hereby  revived  and  reSnactea  shall  be, 
and  her^y  are,  extended  to  the  States  of  Louisiana  and  Arkansas,  and 
to  so  much  of  the  States  of  Mississippi  and  Alabama  as  Ib  included  in 
the  district  of  country  south  of  the  thirty-first  degree  of  north  latitude, 
and  between  the  Mississippi  and  Perdido  Rivers.*'    Ih. 

Urn  The  act  of  1824,  revived  and  reftiacted  by  the  act  of  1844,  did  not  expire 
in  five  years  from  the  passage  of  the  act  of  1844^  so  far  as  renrds 
appeals  from  the  District  Court  to  this  court.    It  will  continue  In  xoroe 
until  all  the  appeals  regularly  brought  up  from  the  District  Courts 
shall  be  finally  disposed  of.    Ih. 
IS.  The  plaintiir  in  a  writ  of  right  produced  a  patent  from  the  United  States, 
dated  in  1889,  which  contained  sundry  recitals,  referring  to  titles  or 
anterior  date  derived  from  acts  of  Congress  for  the  adjustment  of  didms 
to  lands.    But  the  patent  itself  was  issued  under  an  act  of  Congress  in 
1880.    Marsh  v.  Brooks,  228. 
lib  l^e  defendant,  in  order  to  show  an  outstanding  title,  gave  In  evidence  a 
treats  between  the  United  States  and  the  Sac  and  Fox  TwiHina^  |n 
whidi  this,  with  other  lands,  was  reserved  Ua  the  half-breeds,  and  an 
act  of  Congress  passed  in  1884  relinquishing  the  roverslonary  interest 
of  the  United  States  to  these  half-breeds.    A. 
14.  Tlds  was  sufficient  to  show  an  outstanding  title,    ib. 
l&i  The  recitals  in  a  patent  are  not  enoufh  to  show  that  the  title  is  of  an 
earlier  date  than  the  patent  itself,  although  they  are  evidence  for  some 
purposes.    Nor  was  it  necessary  for  the  defendant  to  show  that  any  of 
the  half-breeds  wero  in  existence  at  the  time  of  the  triaL    ib. 

16u  A  concession,  having  no  defined  boundaries,  made  by  the  LleutenantOov- 
emor  of  Upper  Louisiana  in  1709,  but  not  surveyed,  cannot  be  con- 
sidered as  "property,"  and,  as  such,  protected  by  the  courts  of  justice, 
without  a  sanction  by  the  political  power,  under  the  third  article  of 
the  treaty  with  France  made  in  1808.    Menard^  s  Heirs  v.  Massey,  298. 

I7«  The  Lieutenant-Governor  of  Upper  Louisiana  had  the  authorl^,  as  a 
solKlelegate,  to  grant  concessions,  direct  surveys,  and  place  gruitees 
In  possession :  but  no  perfect  title  to  the  land  passed  until  the  concession 
and  a  copy  of  the  survey  were  delivered  to  the  Intendant-General  at 
New  Orleans,  and  also  a  proces-verbal  attesting  the  fact  that  the  survi^y 
was  made  in  the  presence  of  the  commandant,  or  in  that  of  a  syndic 
and  two  neighbors.  On  these  the  legal  title  was  founded,  and  then 
perfected  and  recorded.    Ib. 

ISi  Tlie  mere  drcfamstanoe  that  another  plat,  containing  different  land,  was 
upon  the  same  sheet  of  pai>er  which  contained  the  genuine  plat,  and 
wnlch  was  filed  in  the  recorder's  office,  was  not  suffldent  to  Invalidate 
the  daim;  because  the  name  of  the  claimant  was  written  unmi  the  face 
cf  the  one  describing  the  tract  claimed,  and  that  was  toe  only  one 
bsiore  the  commissioners.    Ib. 

la  Id  the  case  of  Stoddard  v.  Chatnbers,  2  How.,  284,  this  oonit  ilsiiiiifl  ^ 
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implication,  and  now  decides  expressly,  that  a  general  and  unlocated 
concession,  granted  by  the  Spanish  governor  prior  to  the  transfer  of 
Louisiana,  a  private  survey  of  which  made  after  the  transfer  was  recog- 
nised by  the  commissioners  appointed  under  the  act  of  1805,  before 
whom  the  claim  was  filed,  was  so  desijpiated  and  located  as  to  be  re- 
served from  sale  by  virtue  of  the  act  of  1811,  and  consequently  no  New 
Madrid  certificate  could  be  located  upon  it.  Biaaell  v.  Penrose^  817. 
KL  Tlie  act  of  1804,  forbidding  private  surveys  upon  the  public  lands,  was 
impliedly  repealed  by  the  act  of  1805,  which  required  claimants  to  file 
a  plat.  The  act  of  1806'  authorized  the  commissioners  to  direct  such 
surveys  as  they  might  deem  necessary,  which  gave  them,  thereby,  the 

JDwer  to  adopt  any  prior  and  private  surveys  which  they  might  deem 
ist  and  proper,  for  the  purpose  of  designation  and  location.  lb, 
e  effect  of  such  private  surveys  was  not  to  sever  the  land  from  the 
public  domain,  but  merely  to  indicate  the  tract  which  Congress  was  to 
act  upon  at  a  subsequent  period,  in  case  it  thought  proper  to  confirm 
tiie  claim.    lb. 

HL  The  act  of  1886  confirmed  the  claims  of  assignees  who  had  prosecuted 
them  as  claimants,  and  did  not  intend  to  vest  the  title  in  the  assignor, 
the  original  holder.    This  court  has  so  decided  in  former  cases.    ]^. 

S8.  The  confirmation  by  the  act  of  1886  is  equally  effectual  in  £itvor  of  the 
claimant,  whether  the  commissioners  recommended  that  the  claim 
should  be  confirmed  generally,  or  confirmed  ''  according  to  the  survey." 
The  only  difference  u,  that  in  the  latter  case  the  survey  on  file  is  prob- 
ablv  conclusive  upon  the  government,  and  errors  cannot  be  corrected, 
whilst  in  the  former  case  mey  may  be.    lb* 

S4.  The  second  section  of  the  act  of  18S^  makes  no  provision  for  a  re-location 
of  an  unlocated  claim  confirmed  on  the  report  of  the  comndssioners, 
and  further  legislation  will  be  necessary  for  such  cases.    /&. 

96.  The  cases  of  Mackay  v.  DiUony  4  How.,  421,  Les  Boia  v.  BramelL  4  Id., 
i49f  and  Jourdan  v.  Barrett,  4  Id.,  160,  examined  and  explained.    lb. 

26.  Upon  the  tnmsf  er  of  Louisiana,  the  United  States  succeeded  to  all  the 

powers  of  the  Intendant-Generals,  and  could  give  or  withhold  the  com- 
pletion of  all  imperfect  titles  at  their  pleasure.  In  order  to  exercise 
this  power  with  discretion.  Boards  of  Commissioners  were  established 
in  Older  to  enlighten  the  judgment  of  Congress,  and  special  courts 
were  oroanized  in  which  claimants  might  prosecute  their  claims.    lb, 

27.  Bat  in  all  the  legislation  upon  the  subject,  the  claimants  were  never  con- 

sidered as  possessing  a  legal  title,  until  the  final  assent  of  Congress  was 
expressed  in  some  mode  or  other  to  that  effect.    lb, 

9Bi  The  date  of  such  legal  titie  commences  with  the  ratification  by  Con- 
gress, and  does  not  extend  back  to  the  date  of  the  imperfect  title.    lb. 

90l  Toerefore,  the  title  of  Ceir^,  being  confirmed  in  1886,  must  give  way  to 
patents  for  the  same  land,  issued  before  that  time,  unless  Congress 
bad,  by  some  law,  protected  the  land  from  the  location  of  patents,    ib. 

80l  Bat  the  acts  of  Consress  did  not  so  protect  it,  because  the  concession  of 
Cerrfe  called  for  no  boundaries,  and  had  never  been  surveyed.  Before 
land  could  be  reserved  from  sale,  it  was  necessary  to  know  where  the 
land  was.    lb, 

9L  The  confirming  act  of  1886  declared  that  it  should  convey  no  titie  to  any 
part  of  the  umd  which  had  previously  been  surveyed  and  sold  by  the 
United  States.  This  the  United  States  had  a  right  to  do,  because, 
having  the  plenary  power  of  confirmation,  they  could  annex  such  con* 
ditions  to  it  as  they  chose.    lb, 

tt.  Where  claims  were  confirmed  according  to  the  concession,  a  subsequent 
survey  made  in  the  mode  pointed  out  by  law  is  conclusive  upon  the 
United  States  and  the  confirmee,  to  show  that  the  land  included  in  the 
survey  was  the  land  the  titie  to  which  was  confirmed.  But  it  does  not 
follow  that  other  persons,  who  may  previously  have  purchased  portions 
of  the  land  from  the  UiUted  States,  subsequent  to  the  confirming  act 
and  before  the  survey,  are  equally  concluded.    lb, 

tt.  Tlie  form  of  a  Spanish  title  given.    lb, 

9L  The  decision  of  this  court  in  the  case  of  Stoddard  et  aL  v.  CAomtari  (t 
How.,  285)  re-examined  and  confirmed.    Mills  v.  Stoddard^  8I6» 
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8S.  The  original  petition  to  the  Spanish  GoTemor  of  Louisiana^  upon  whick 
the  oonceasion  was  made,  stated  that  he  "  came  over  to  this  nde  of  the 
M.  B.  S.  with  the  consent  of  your  predecessors."  These  leUers  stand 
for  MajeUe  Bive  8udj  and  refer  to  the  Mississippi  Biyer.    lb. 

86w  The  Surrey  of  the  concession  in  1806  fixed  its  locality.  It  is  true  that  the 
surrey  was  a  private  one,  but  it  was  adopted  by  the  comndMoiierBy 
who  liad  authority  to  direct  such  surveys  as  thev  deemed  neoessaiy.  lb, 

87.  The  holder  of  a  New  Madrid  certificate  had  a  right  to  locate  it  omy  on 
public  lands  the  sale  of  which  was  authorized  by  law.  But  lands 
claimed  under  a  Spanish  concession,  where  the  claim  had  been  filed 
according  to  the  acts  of  Congress,  were  reserved  bom  sale  when  the 
entry  under  the  New  Madrid  certificate  was  made,  vli.,  in  1810.  Conae- 
quently,  the  entry  was  void.    lb, 

ttw  The  patent  for  the  land  covered  by  the  New  Madrid  certJiteate  wm  noi 
issued  until  after  Congress  had  renewed  this  reservation,  vts.,  in  18S2. 
Therefore,  neither  the  entry  nor  patent  can  give  a  good  title.    lb* 

IMl  Had  the  patent  been  issued  before  Congress  passed  the  act  of  180;  the 

result  would  have  been  different.    lb. 
LBGACIES. 

See  BXBOUTOBB  AHD  ADimriBTBATOBB,  8,  7-0. 
LBZ  LOCI  CONTRACTUS  AND  LEX  FORL 

L  By  the  laws  of  Wisconsin,  where  the  contract  in  queatlon  was  mada,  a 
BcroU  or  any  device  by  wav  of  seal  has  the  same  eirect  as  an  actual  seaL 
Baft  in  New  York  it  is  different,  and  an  action  brought  in  New  Yoik 
iqwn  sudi  an  instrument  must  be  an  action  appropriate  to  unsealed 
inrtmments.    LeBoy  v.  Beard,  451. 

9.  Therefore,  where  a  deed  was  executed  with  a  scroll  in  Wisconsin,  whidt 
eontained  a  covenant  of  seixin,  and  an  action  was  brooch  in  New  Yoik 
for  a  breach  of  this,  it  was  properly  an  action  of  assumpatty  and  noft 
covenant.    lb. 
LIMITATION  OF  SUITS. 

1.  A  lapee  of  fortv-six  years  is  a  bar  to  relief  in  equltv,  althou^  the  cradft> 
tor,  during  ail  that  time,  supposed  the  debtor  to  be  insolvent  and  not 
worth  pursuing,  where  it  appears  that  for  a  considersble  portion  of 
that  time  he  was  in  a  condition  to  pay,  and  the  creditor  ml^^U  by  ie»> 
sonable  diligence,  have  discovered  it,  and  recovered  the  money  oy  a  niift 
at  law.    MascweU  v.  Kennedy ^  210. 

i.  Where  a  claim  to  land  was  maintained  upon  an  uninterrupted  poisss 
sion  of  f or^  years,  the  death  of  the  origtoal  holder  and  subeeqiient 
reception  ox  rent  by  his  widow,  did  not  break  the  continuity  of  poisss 
sion.    She  is  liable  to  account  for  the  rent  to  the  h«ii8.    Bi^i  «.  Fr^ 
nrietOTM  qf  LoekM  and  Canals.  274. 
LOTTORIBS. 

See  CoKBTiTunoNAi.  Law,  6-18. 
MARRIAGE  SETTLEBiENTS. 

1.  Where  a  married  woman  has  power,  under  a  marriage  settlement,  to  dis- 
pose of  property  settled  upon  her,  by  the  execution  of  a  power  of 
appointment  for  that  purpose,  and  alleges  afterwards  that  she  executed 
the  power  under  undue  marital  influence  and  through  fraud  practised 
upon  her,  but  alleges  no  specific  mode  or  act  by  which  this  undue 
murital  influence  was  exerted,  and  the  facts  disclosed  in  the  testimony 
flo  very  far  to  contradict  the  allegation,  the  charge  cannot  be  sustained. 
itodd  V.  Laddf  10. 

%,  Every  feme  covert  is  presumed,  under  such  a  settlement,  to  be,  to  some 
extent,  a  free  agent.    lb. 

8  Where  the  marriage  settlement  recited  that  the  woman  was  possessed  of 
a  considerable  real  and  personal  estate,  which  it  was  agreed  should  be 
settled  to  her  sole  and  separate  use  with  power  to  dispose  of  the  same 
by  appointment  or  devise,  and  then  directed  that  the  trustee  should 
penmit  her  to  have,  receive,  take,  and  enjoy  all  the  interest,  rents,  and 
profits  of  the  prepay  to  her  own  use,  or  to  that  of  such  persons  as  she 
might  from  time  to  time  appoint  during  the  coverture,  or  to  such  per- 
sons as  she,  by  her  last  will  and  testament,  might  devise  or  will  the 
tame  to,  and  in  default  of  such  appointment  or  devise,  then  the  estate 
and  premises  aforesaid  to  go  to  tbose  who  might  be  entitled  thereto  by 
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legal  distribution, — this  deed  enabled  her  to  convey  the  whole  fee,  under 
the  power,  and  not  merely  the  annual  interest,  rents,  and  profits.    lb, 
4.  The  word  '* interest"  in  such  settlement,  held  to  be  the  equivalent  of 

"estate."  lb. 
6b  Where  the  marriage  settlement  gave  her  the  power  of  appointment  to  the 
use  of  such  persons  as  she  might  from  time  to  time  appoint,  during  the 
ooverture,  by  any  writing  or  writings  under  her  hand  and  seal,  attested 
by  three  credible  witnesses,  and  she  executed  a  deed  which  recited  that 
the  parties  had  thereunto  set  their  hands  and  seals,  and  which  the  wit- 
nesses attested  as  having  been  sealed  and  delivered,  this  was  a  sufficient 
execution  of  the  power,  although  the  witnesses  did  not  attest  the  fact 
of  her  signing  it.    This  could  1^  proved  aliunde.    lb. 

NAVY. 

1.  Commissions  for  drawing  bills  of  exchange  were  not  usually  allowed  to 

permanent  pursers  in  the  navy ;  and  on  the  10th  of  November,  1826, 
commissions  for  such  services  to  commanders  of  squadrons  and  officers 
of  any  grade  were  expressly  abolished.     United  States  v.  Buchanan,  83. 

2.  Aenstom  cannot  be  set  up  against  a  settled  rule;  nor  can  it  ever  be  bind- 

ing unless  it  be  ancient,  reasonable,  generally  known  and  certain.    lb. 

%.  Thm  are  two  books  for  the  government  of  the  officers  of  the  navy, 
usually  known  as  the  ''  Blue  Book  "  and  the  '*  Red  Book."  The  '' Red 
Book,"  although  later  in  date,  did  not  repeal  the  **  Blue  Book,"  except 
hi  some  few  specified  particulars.    lb. 

4.  The  duty  of  paying  mechanics  and  laborers  at  the  navy-yards  was 
ImposedL  by  the  Blue  Book,  upon  pursers  who  were  stationed  there.  It 
was  made  a  part  of  their  official  duty.  As  this  was  not  repealed  by  the 
Red  Book,  no  commission  can  be  allowed  to  a  purser  for  performing 
this  service.    lb. 

ft.  The  question,^  whether  or  not  these  acts  were  parts  of  the  official  duty  of 
puners,  was  one  of  law,  to  be  decided  by  the  court,  and  not  of  fact  to 
be  left  to  the  jury.    lb. 

6L  Losses  alleged  to  have  been  sustained  by  a  purser,  in  consequence  of  an 
otder  by  the  commodore  forbidding  certain  sales  of  slops,  cannot  be  set 
off  in  a  suit  hj  the  Uidted  States  upon  the  purser's  bond.    lb. 

7.  The  statute  of  March  3,  1707,  which  allows  setroffs,  has  for  its  object  the 
settlement  between  the  parties  of  their  mutual  accounts  or  debts.  But 
wrongs  or  torts  done,  and  any  unliquidated  damages  claimed,  have 
never  been  permitted  as  a  set-off.    lb. 

&  It  appears  also  that  the  government  is  not  responsible  for  a  wrong  com- 
mitted by  one  officer  upon  another.   The  party  injiured  has  other  modes 
of  redress  than  setting  off  the  damages  as  a  defence,  when  sued  upon 
his  bond  by  the  United  States.    lb. 
ORPHANS'  COURTS. 

See  ExBCUTOBs  and  admikibtkatobs,  1, 2, 7. 
PABTNEBSHIP. 

See  Chanoebt,  22-27. 
PATENT  RIGHTS. 

1.  The  following  question  sent  up  to  this  court  upon  a  certificate  of  divi- 

sion in  opinion  between  the  judges  of  the  Circuit  Court, — viz, ''  Whether, 
according  to  the  true  construction  of  the  Woodworth  patent  as  amended, 
the  machines  made  or  used  by  the  defendant  at  the  time  of  filing  the 
bill,  or  either  of  them  simply,  do  or  do  not  infringe  the  said  amended 
letters  patent," — ^is  a  question  of  fact,  over  which  this  court  has  no 
jurisdiction.     Wilson  v  Bamumy  258. 

2.  lie  jurisdiction  ^veu  to  it  by  statute  in  certified  cases  only  extends  to 

pohits  of  law.    xb. 
PENSIONS. 

See  Frauds  on  the  GoyxBinmT. 
PLEAS  AND  PLEADINGS. 
L  Where,  upon  the  case  stated  in  a  bill  in  equity,  the  complainant  is  not 
entitled  to  relief  by  reason  of  lapse  of  time  and  laches  on  his  part,  the 
defendant  may  demur.    Maxwell  v.  Kennedy,  210. 
2.  By  the  laws  of  Wisconsin,  where  the  contract  in  question  was  made,  a 
scroll  or  a  device  by  way  of  seal  has  the  same  effect  as  an  actual  seal 
But  in  New  York  it  is  otherwise,  and  an  action  brought  in  New  York 
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upon  snch  an  instnunent  must  be  an  action  appcopriate  to 
infltrnments.    LeRay  v.  Beards  451. 
ft.  TlMKeforey  where  a  deed  was  executed  with  a  scroll  fai  WiaoonalD,  wfaiA 
contained  a  oovenant  of  seizin,  and  an  action  was  brought  faiKefW  Yock 
for  a  breach  of  this,  it  was  properiy  an  action  of  assmnpslt,  mod  not 
covenant.    lb. 

4.  It  was  not  necessary  in  the  declaration  to  allege  an  eftetfam^  beeanae  Om 

covenant  was  broken  as  soon  as  made.    J& 
POWERS  OF  ATTORNEY. 

See  Dkkds,  CoHBTinrcnoH  of,  t,  9. 
PRACTICB. 
1.  Wherean  "action of  Jactitation"  or  "slander  of  title''  was  brought  In 
a  state  court  of  Louisiana  and  remoYed  into  the  Circuit  Court  of  the 
United  States  by  the  defendant,  who  was  a  eitlien  of  Mlwdasippl  (the 
persons  who  brought  the  action  being  in  possession  oi  the  land  under  a 
legal  title)  and  the  defendant  pleadeid  in  re-oonventicm,  settlnff  up  an 
equitaMe  title,  and  the  court  below  decreed  against  the  defendant,  it 
was  proper  for  him  to  bring  the  case  to  this  court  by  appeal,  and  not  bj 
writ  of  error.    SurgeU  ▼.  imicef  48. 
i.  This  case  distinguished  from  that  of  the  United  StateB  T.  JKiii^,  Sand  7 
Howard,  728  and  844    lb. 

5.  An  error  In  a  citation,  calling  Mary  Rice  the  wife  of  Charies  Bowen^ 

whereas  she  was  the  wife  of  Charles  Rice,  is  not  fatal  In  a  case  cconing 
firom  T^wiisiana.  The  practice  there  is  for  the  husband  to  assent  when 
the  wife  brings  a  suit,  so  that  his  name  is  merely  a  matter  of  form. 
PMle  ▼.  P*4nM,  250. 

4.  Nor  is  it  a  fatal  enor  when  the  citation  was  issued  at  the  Instawfift  of  B. 
Peale  as  plahitilf  in  error,  instead  of  Elijah  Peale,  Tnutoe  of  the 
Agricultural  Bank  of  MisslsssppL   lb. 

fib  The  acceptance  of  the  senrice  of  the  citation  by  the  attorney  for  the 
parties  shows  that  the  error  led  to  no  misapprehension.    lb. 

6l  Tne  plaintilfB  in  ejectment  claimed  below  the  whole  of  certain  property 
as  tne  heirs  of  a  devisee;  and  the  title  of  the  devisee  being  held  not  to 
be  good,  they  claimed  in  this  court  a  portion  of  the  property  as  a  portion 
of  the  heirs  of  the  person  upon  whom  the  descent  was  cast,  mt  this 
pcrfnt  was  not  made  in  the  court  below,  and  therefore  cannot  be  made 
here.    Doe  ▼.  Watemu  268. 

7*  Where,  in  a  special  Termct,  the  essential  ftu!ts  are  not  distinctly  found  1^ 
the  jury,  although  there  Is  sufflcdent  evidence  to  eetablish  them,  this 
court  ynll  not  render  a  Judgment,  but  remand  the  cause  to  the  court 
below  for  a  venire  faeUu  de  novo.    PrenUce  v.  Zcpie's  Adm.^  410. 

8.  Therefore,  where  a  suit  was  brought  by  an  Indorsee  upon  a  promissory 

note,  and  the  special  verdict  found  that  the  original  consiaeiation  en 
the  note  was  fraudulent  on  the  part  of  the  payee,  but  omitted  to  find 
whether  the  holder  had  given  a  wuable  consideration  for  it  or  reeeiyod 
it  in  the  regular  course  of  business,  and  the  court  below  gave  judgment 
for  the  defendant,  this  court  could  not  decide  whether  that  judgmeot 
was  MToneous  or  not,  and  would  have  been  compelled  to  remand  the 
case.    lb. 

9.  But  the  parties  below  agreed  to  submit  the  cause  to  the  court,  both  on 

the  fkcts  and  the  law.  This  court  must  presmne  that  the  court  below 
founded  its  judgment  upon  proof  of  the  fact  as  to  the  manner  in  which 
the  holder  received  it,  and  must  therefore  affirm  the  judgment  of  the 
court  below.    lb, 

10.  Some  of  the  distinctions  stated  between  bills  of  review,  of  revivor,  and 

supplemental  and  original  bills  in  chancery.  Kemnedif  etoLr.  Oeergia 
State  Banky  SSd. 

11.  This  court,  as  an  appellate  court,  has  the  power  to  allow  amendments  to 

be  made  to  the  record  before  it,  although  the  general  practice  has  been 
to  remand  the  case  to  the  Circuit  Court  for  that  purpose.    15. 

12.  When  a  cause  is  brought  before  this  court  on  a  division  in  opinion  by  the 

judges  of  the  Circuit  Court,  the  points  certified  only  are  before  it.    The 
cause  should  remain  on  the  docket  of  the  Circuit  Court,  and  at  their 
discretion  may  be  prosecuted.     lb. 
t8.  If  the  Jurisdiction  of  a  Circuit  Court  be  not  shown  in  the  proceedloga  In 
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the  case,  its  judgment  is  erroneous,  and  liable  to  be  reTersed;  but  it  is 
not  an  absolute  nullity.  Ih. 
14.  Bat  when  an  amendment  to  the  record  was  made  by  consent  of  counsel 
in  this  court,  which  amendment  set  forth  the  jurisdiction,  a  mandate 
containing  that  amendment  ought  to  have  prevented  any  subsequent 
objection  to  the  jurisdiction  in  the  Circuit  Court.  lb. 
1ft.  A  decree  for  a  sale,  made  with  the  approbation  of  counsel  filed  in  conity 

removes  all  preceding  technical  objections.    lb, 
PUBSBBS. 
See  "Wa  w 

QUESTIONS  OF  LAW  AND  FACT. 

1*  It  is  the  duty  of  the  court  to  sive  a  construction  to  a  deed  so  far  as  the 
intention  of  the  parties  can  be  elicited  therefrom;  but  the  doubt  in  the 
application  of  the  descriptive  portion  of  a  deed  to  external  objects 
usually  arises  from  what  is  called  a  latent  ambiguity,  which  has  its 
origin  in  parol  testimony  and  must  necessarily  be  solved  in  the  same 
way.  It  therefore,  in  such  cases,  becomes  a  question  to  be  decided  by 
a  jury,  what  was  the  intention  of  the  parties  to  a  deed.  Reed  ▼.  Pro- 
wietars  qf  Locke  and  Canals,  274. 

i.  llierefore,  there  was  no  error  in  the  following  instructions  siven  by  the 
court  to  the  jury,  viz. : — "  That  if  the  Jury  believed  from  the  evidence, 
looking  to  the  monuments,  length  of  lines,  and  quantities,  actual  occu- 

Sktion,  &Cf  that  it  was  more  probable  that  the  parties  to  the  mortgage 
tended  to  include  therein  the  demanded  premises  than  otherwise, 
thej  should  return  their  verdict  for  the  tenants."     lb. 
BIGHT  (WRIT  OF). 

L  The  plaintLff  in  a  writ  of  right  produced  a  patent  from  the  United  States, 
dated  in  1839,  which  contained  sundry  recitals,  referring  to  titles  of 
anterior  date  derived  from  acts  of  Congress  for  the  adjustment  of  claims 
to  lands.  But  the  patent  itself  was  issued  under  an  act  of  Congiebs  in 
1886.    Mareh  v.  Brooke^  22a 

ti  The  defendant,  in  order  to  show  an  outstanding  title,  gave  in  evidence  a 
treaty  between  the  United  States  and  the  &c  and  Fox  Indians,  in 
whidi  this,  with  other  lands,  was  reserved  for  the  half-breeds,  and  an 
act  of  Congress  passed  in  18d4  relinquishing  the  reversionary  interest 
of  the  United  States  to  these  half-breeds.    lb. 

8»  This  was  sufficient  to  show  an  outstanding  title.    lb. 

4  The  recitals  in  a  patent  are  not  enough  to  show  that  tiie  title  Is  of  an 
earlier  date  than  the  x>atent  itself,  although  they  are  evidence  for  some 
purposes.    Nor  was  it  necessary  for  the  defendant  to  show  that  any  of 
the  half-breeds  were  in  existence  at  the  time  of  the  triaL    lb. 
BALES. 

L  Where  personal  property  is,  from  its  character  or  situation  at  the  time  of 
the  sale,  incax>able  of  actual  delivery,  the  delivery  of  the  bill  of  sale,  or 
other  evidence  of  title,  is  sufficient  to  transfer  the  property  and  posses- 
sion to  the  vendee.     Qiheon  v.  Steeene,  384. 

9.  Where  articles  of  commerce  were  purchased  in  the  state  of  Indiana,  and 
the  vendors,  in  whose  warehouses  they  were  lying,  gave  a  written  memo- 
randum of  the  sale,  with  a  receipt  for  the  money,  and  an  engagement 
to  deliver  them  on  board  of  canal-boats  soon  after  the  opening  <3  canal 
navigation,  these  documents  transferred  the  property  and  the  possession 
of  the  articles  to  the  purchasers.    lb. 

%.  These  documents,  being  indorsed  and  delivered  to  a  merchant  in  New 
York,  in  consideration  of  advances  of  money  in  the  usual  course  of 
trade,  transferred  to  him  the  legal  title  and  constructive  possession  of 
the  property.    lb. 

4.  Therefore  an  attachment  subsequently  issued,  at  the  instance  of  a  credi- 
tor of  the  oriffinal  purchasers,  which  was  levied  upon  the  property  n 
question,  oould  not  be  maintained.    lb. 

6w  This  conrt  will  judicially  recognize  this  branch  of  trade.  It  has  existed 
long  enough  to  assume  a  regular  form  of  dealing,  and  its  ordinary 
oonrse  and  usages  are  now  publicly  known  and  understood.    lb. 

6l  The  New  York  merchant  stood  in  the  position  of  an  actual  purchaser  to 
the  extent  of  his  advances,  and  not  in  that  of  a  factor  who  had  made 
■dvanoes  upon  goods  in  his  possession.    lb. 
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7.  A  gnknuitee  by  the  first  sellers  thst  the  articles  sbonld  _ 

did  not  chan^  the  original  sale  into  an  executory  omtnici.  'It 
nothing  more  than  the  usual  warranty  of  the  soondness  ni  the  goods 
sold,    lb, 
SET-OFF. 
1.  The  statute  of  March  3, 1797,  which  allows  set-offs,  has  for  its  object  the 
settlement  between  the  parties  of  their  matnal  accounts  or  debts.     Bnt 
wrongs  or  torts  done,  and  any  unliquidated  damages  claimed,  hmve 
never  been  permitted  as  a  setoff.     Urited  States  v.  F^^^anam  S9. 
STATUTES. 

Construction  of,  and  distinction  between  private  and  public,  aee 
Chauckrt,  29->S5. 
L  In  the  year  1819,  the  Legislature  of  Illinois  authorized  Samnel  Winona, 
his  heirs  and  assigns,  to  establish  a  ferry  on  the  east  bank  of  the^ver 
Mississippi,  near  the  town  of  Illinois,  and  to  run  the  same  from  lands 
*' that  may  belong  to  him,"  provided  the  ferry  should  be  pnt  hito  actual 
operation  within  eighteen  months.    MilU  v.  St.  Clair  County,  509. 

5.  At  this  time  he  had  no  land,  but  within  the  eighteen  months  acquired 

an  interest  in  a  tract  of  one  hundred  acres.    26. 

&  In  1821,  another  act  was  passed,  authorizing  him  to  remove  .^^e  i^ny  **  on 
any  land  that  may  belong  to  him"  on  the  said  Mississippi  River,  under 
the  same  privileges  as  were  prescribed  by  the  former  act.    lb. 

4h  The  words  of  this  act,  "  on  any  land  that  may  belong  to  him,"  must  be 
construed  to  apply  to  the  lands  which  then  belonged  to  him,  and  not  to 
snch  as  he  obtained  after  tl^e  passage  of  the  act,  viz..  in  1822.    lb, 

6.  The  following  rules  for  construing  statutes  applied  to  lue  case,  viz.:*» 
Fir8t,^-That  in  a  grant,  designed  by  the  sovereign  power  making  it  to  be 

a  g^aneral  benefit  and  accommodation  to  the  public,  if  the  meaning  of 
the  words  be  doubtful,  they  shall  be  taken  most  strongly  ^^nA  the 
grantee  and  for  the  government;  and  therefore  should  not  be  extended 
By  implication  in  favor  of  the  grantee  beyond  the  natural  and  obvious 
meanmg  of  the  words  employed;  and  if  these  do  not  support  the  right 
claimed,  it  must  fall. 
Seoondly,^-If  the  grant  admits  of  two  interpretations,  one  of  wliich  Is 
more  extended,  and  the  other  more  restricted,  so  that  a  choice  is  fairly 
open,  and  either  may  be  adopted  without  any  apparent  violation  of  the 
apparent  objects  of  the  grant,  if  in  such  case  one  interpretation  wotdd 
render  the  srant  inoperative  and  the  other  would  give  It  foiee  and 
effeety'the  latter,  if  within  a  reasonaMe  oonstructfon  of  the  tenne 
employed,  should  be  adopted*    ift. 

TAXES. 

See  CovsTiTUTiOKAi.  LAW,  1-4;  16, 16. 

TRUST  DEEDS. 
L  A  merchant  who  owed  debts  upon  his  own  private  account,  and  was  aleo 
a  partner  in  two  commercial  nouses  which  owed  debts  upon  partnership 
account,  executed  a  deed  of  trust  containing  the  following  provisions, 
vis. :— It  recited  a  relinquishment  of  dower  by  his  wife  in  property  pievi> 
ously  sold  and  in  the  property  then  conveyed,  and  also  a  debt  due  to  the 
daughter  of  the  grantor,  which  was  still  unpaid,  and  then  proceeded 
to  declare  l^t  he  was  indebted  to  divers  other  persons  residing  in  dif- 
ferent parts  of  the  United  States,  the  names  of  whom  he  was  then  un- 
al^e  to  specif V  particularly,  and  that  the  trustee  should  remit  from  time 
to  time  to  Alexander  Neili,  of  the  first  moneys  arising  from  sales, 
until  he  sludl  have  remitted  the  siun  of  $15,000,  to  be  paid  by  the 
said  Neili  to  the  creditors  of  the  said  grantor,  whose  demands  shall 
then  have  been  ascertained;  and  if  such  demands  shall  exceed  the 
ram  of  $15,000,  then  to  be  divided  amongst  such  creditors  pari  passu  : 
and  out  of  further  remittances  there  was  to  be  paid  the  sum  of  $12,000 
to  his  wife  as  a  compensation  for  her  relinquishment  of  dower,  and 
next  the  debt  due  to  his  daughter,  and  after  that  the  moneys  arising 
from  further  sales  were  to  be  applied  to  the  payment  of  all  the  cred- 
itors of  the  grantor  whose  demands  shall  then  have  been  ascertained.  In 
case  of  a  surplus,  it  was  to  revert  t^  the  grantor.  MurrUl  ▼.  NeiUf  414. 
i.  The  construction  of  this  deed  must  be,  tliat  the  gi-antor  intended  to  pro* 
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vide  for  his  private  creditors  only  out  of  this  fund,  leaving  the  partner- 
ship creditors  to  be  paid  out  of  the  partnership  funds.    lb. 

3.  Under  the  deed,  it  was  the  duty  of  the  trustee  to  divide  the  first  $15,000 
amoncst  the  private  creditors  of  the  grantor,  and  exclude  from  all 
participation  therein  the  creditors  of  the  two  commercial  houses  with 
which  the  grantor  was  connected;  next  to  pay  the  debts  due  to  the  wife 
and  daughter;  then  to  pay  in  full  the  private  creditors,  or  divide  the 
amount  amongst  them,  proportionally.  lb, 
IHLLS. 

1.  Where  a  testator  made  certain  devises  to  his  two  grandchildren,  "  pro- 
vided, and  the  legacies  herein  before  devised  are  upon  this  special  con- 
dition, that,  if  both  my  said  grandchildren  shall  happen  to  die  under 
age  and  without  any  lawful  issue,  then  it  is  my  will  that  three  fourth- 
parts  shall  be  equally  divided  between  Sarah  Small  wood  and  others," 
Ac,  and  the  two  grandchildren  lived  many  years  after  they  arrived  at 
full  age,  and  then  both  died  without  issue,  the  devise  over  to  Sarah 
Smallwood,  d;c.,  never  took  e£Fect,  because  the  two  grandchildren  both 
arrived  at  full  age.    Doe  v.  Watson,  268. 

t.  The  plaintiffs  below  having  claimed  the  whole  as  the  heirs  of  Sarah 
Smallwood,  the  court  instructed  the  jury  that  they  could  not  recover. 
But  the  plaintiffs  below  claimed,  in  this  court,  that  they  were  entitled 
to  recover  a  part,  because  they  were  a  portion  of  the  heirs  of  the  two 
crandchildren.  This  point  was  not  made  in  the  court  below,  and  there- 
fore cannot  be  made  here.    lb, 

t,  Tlie  Supreme  Court  of  Pennsylvania  decided,  with  regard  to  this  very 
will,  that  the  devise  over  to  Sarah  Smallwood  never  took  effect.  Thia 
decision  was  made  in  1705,  and  the  acquiescence  of  half  a  century 
would  seem  to  close  all  litigation  under  the  wllL  Bat  even  If  it  did 
not,  this  court  is  of  the  same  opinion.    lb. 
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